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which they were no parties, had in execution dispossessed them of 
fisheries, of which they were severally in possession. On enquiry 
it appeared that each and several of the four applicants claimed 
Possession of the same portions of thé fisheries. ‘The lower Court, 
olding that it was impossible for each of several parties setting 
up adverse claims to the same property to show that it bad been 
bond fide in his possession, and that hé had been dispossessed from it, 
referred all parties to a regular suit. 
ag Held, that the Judge should have tried each case by itself as 
between the applicant and the decree-holder. 
Sarapamayr Cxowpurain v, Napin Cxaxpra Roy Crow- 




















DURY wee ane eee A ww ASC, 
aan a a ate on we ALO 
a See SuPERINTENDENCE. 
——-——--——, ss, 284 & 246 oe sea ow FB 
See Craim. 
—___—___—-, ss. 236, 239, & 240... a ww ~AJC. 
See Arracument or Sacariss or Rarwary Servants. 
—_———-, 8. 240 ie a a . RB 
See ATTACHMENT. 
en Sa av A. C. 212, 
See Puaint. See Limrration. 
—_— + te as see Moses App. 
See Limitation. 
_— » 8. 258 eee ae ee tee A.C. 
See Sertinc AsipE Saxe. 
+, ss. 270, 271 ao ae a AO 
See ATTACHMENT. 
pon, 8, 288 oe see ae ow AG 
See Purctase or Decree. 
, 8. 316 m 


Page 
84 


12 
73 
73 
320 


47 


333 
301 
91 
108 
49 
259 
49 
82 
100 


65 


Hagapuan Dott v. Rapanats SasHa fst 8. N. xiv 


GENERAL INDEX. . iti 














Page 

ACT—1859—VIIL, ss. 325 & 327 ees = «. App. 20 
+ See Awarp. p 

SEERAEEIEene , 8. 327 one ee dea A. C. 249, 260 

See Awarp. See ARBITRATION, 

—______—-, «. 362. 7 

Maursu Caanpra Das v. Mapan Caanpra Siegark S. N. xiv 

—_—— —, 88. 377 & 378 ote ase we ALO 181 

See SurERINTENDENCE. a 

——_--—-—_X. se 3 338 ws. ALO. 159 


See Kapuriat. 


——-———-Arrears of Rent—Jurisdiction of Revenue Court 
Benami Lease.) Some of the defendants had taken a lease in the 
benami name of U. P. B., and were in actyal possession of, and 
had paid rent for, the lands demised. The other defendants were 
sureties forC. P. B. A suit was brought in the Court of the 
Deputy Collector against those who were actually in possession 
of the land, together with the sureties, for arrears of rent. It did 
not appear from the lease how far each defendant was interested ~* 
in or entitled under it. : 
Held, per Pzacock, ©. J., whose opinion prevailed (Mirren, J. 
dissenting) that the Deputy Collector had no jurisdiction to en- 
uire intamatters extraneous to the lease, and the plaintiff", guit 
“= ought to have been dismissed. 

Held, per Mirrer, J., that the suit was properly brought against 
the actual tenants, and not against the benamidar, and that the ~ 
Collector had jurisdiction. 

Held, by both Judges, that the suit should be dismissed as against 
the sureties, who could not as such be sued under Act X. of 1859. 

Roy Privanarn Cuowpuaey v, Berinseuart Cavucker- 








BUITY __ ... eee eta us ow AC, 287 
— Withdrawal of Suit. . 
Ramcwaran Bysack v. Harvey... on OS. N, xi 





—, 8. 17, cL. 3.] When a zemindar sued a ryot for en- 
hancement of rent onthe ground that he was holding more land 
than he had paid for, the land in excess not being included in any 
patta which had been granted to the ryot, but was within his . 
“jote.” Held, that the zemindar could properly sue for enhance- 
ment of rent under Act X. of 1859, section 17, clause 8, and the 
Court would grant such relief notwithstanding that the plaint also 
asked that execution of a kabuliat might be ordered after determining 

the rate of rent. 














Moxraxesu: Dest Cxowpurarn v. Sazep SHEIKH App. 5 
-—_- 48 23,cn.1  .., ‘ont, re bid App. 31 
See Jupispiction, 
—--—— —, CL.6  ... ane one one App. 19 
See Jurisprcrioy. . 
or, 8. 25 ves oy one App. 35, 36 
See Surerintexpencs. See Res-J UDICATA. eae 
—-+ fas ne we toe SAC. 226 
See Sramp. 


———---—, 8. 32 es. ot ae ae PICs 10 
See Limitation ~ : 
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ACT—1859—X.; 8, 33 ia a hs we ALO. 
See Limrratton. : 7 
_ +8. 58 on ae tee sah App. 
See SuPERINTENDENCE. 
9. 77 
Dorca Narayan Roy v. Joykrishwa Mooxerser 8. N, 
—- ——— oo es oo w FB. 


See InteRvENTION. 





T~———— Adding Parties.] Ina suit against ryots for 
arrears of rent of certain lands the appellant intervened, seeking 
to be added as a party under section 77 of Act X. of 1859, on the 
und that his title to the lands in question had been declared 
vy the decree of a Civil Court. Held, (reversing the decision of the 
Collector) that the Deputy Collector was tight in limiting bis en- 
quiry to the question whether the lands in dispute were covered by 
the decree. 
- Brecnanpra Juparas Goswami v. Mapnas Katparta A. C. 








Intervention.] Where an intervenor in a rent 
suit applies to be made a party under section 77 of Act X. of 
1859, distinctly relying upon that section, it must be inferred that 
his case is that he has bi 

before and up to the time of the commencement of the suit, and 
his petition should not be rejected, because it does not contain the 





























words “ that he claimed to occupy and receive the rent.” 
Lacuaa Narayan Purr v. Puxrag Sing ... o. App. 
—_—-. 8. 145. 
Gavuacaanpra Cuuckessurry ». Krisana Monan Sine 8. N. 
—_ XI, ach oe ie m wo EB 
See Costs or Partition. 
—. XIV., 8.1, cen. 5... ‘is sie sea A.C. 
See Limrration. 
never ———, CL. 7. 
KaacenpeanaTH Maxie ». Raxwanvas Sirgar... SS. N. 
Ee als ==, 0.9. sap yee OO we ALC. 
See Limitation. 
——— + —, ob, 13, ann s. 2... ie ow ALC 
See Limrrarion. 
== ———, ct. 16... ee - ie eG 
See Limitation. 
ee , 83. 2&5 Bes aa _ we AOC 
See Limrration. 7 
1S ode oe acs wow AC 
See Mesng Prorirs. 
——, 88.20&17 ... He on Sei App. 
See LimtraTion. . 








—_—. 2 , 8. 20 es wee _ we ASG 
See Limitation. 


een in receipt and enjoyment of the rent . 
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ACT—1859—XIV., s. 22 bee uae ALC. 
See Limitation. 
1860—XXVIL. ... _ _ 7 «App. 
See Certiricate. 
—— eas bee ee ay we ALO. 
See Ceriiricare. 
_— nee : oe5 5 we A. Cr. 
See Possession. 
—~-—1861—X XIII, s. 11 ote App. 
See ApreaL. 
—————— ra F. B. 
See Execution. 
—-- =, 8. 27 se we oe wow ALC 
See APPEAL, 
——-—_-XXV. 
See Curminan Paocepure Cong. 
ot oe , 8 270. 
Buwasn v. Makroo oes _ ore ww SON, 
———-~- +, ss, 308, 434. . 
Cutntamant Baroowa v. Dicampsr Mitrer ... 8. N. 


—_ 1862—VI. (B. C.), s. 9. 
Prasannamayt Dest v. Coanpna Nata Cuownury. 8. N. 

















X., 8. 22 Ses she. ioe . 0. C. 
See Promissory Nors. : 
——~1864—V. (B.C) oes -_ we A, Or, 
See Ossravctina Navication. * 
————--—— XVI, 3. 15 é oe ow ALC 
See Act XX. or 1866, 88, 82 To 84, 3 
———1865—X., 8. 331 ok ee ae ee AO 
See Wi1u oF a Buppuisr. 
—. XI. eae ese we AOC. 
‘See Moveasie Property. 
—_-— 186 as: a A. CG. 
See ArPEaL. 
— eee ast one App. 
‘See SpEcIAL APPEAL. 
1866—XX. ... ais dee oe wo OC 
See Born. ; % 
—_——-— ,, 88. 17, 18 os aA oe ’. > App. 
See ReaistRation. 
a8 * 
a 18.19,cL.4 1. wat "A.C. 





See Lease at AN ANNUAL Reer. 


, 88. 82 To 84—Refusal to Register—Aect XVI, of1864, 
s. 15.] A sued B 7 enforce registration of a patta, on the allegation 
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vi 
that the Registrar had refused registration, on the ground that B 
denied before him the execution of the deed. Held, that, under Act 
XX. of 1866, a suit would not lie. A should have proceeded under 
section 83 of the Act. z 
Tus Sanu v. Manapro Das... oes nw AG 
ACT—1867—XXVI. ... ste iz ae w ALG 
See Stamp. 
ADDING PARTIES ... - tee ay we OAS. 


See Act X. or 1859. 





See INTERVENTION. 





ADDITIONAL EVIDENCE 


Mauesn Caannna Das v. Mapaan Cuanpna Siagar 8. N. 


ADOPTION—Ceremonies—Evidence.] In a case to set aside an adop- 








ip 





tion, on the ground that the ceremonies had not been performed, - 


where there was satisfactory evidence showing that the adoption 
had been continuously recognised for a series of years, and that 
the party adopted had been in possession, either in person or 
through his guardian, of the property in dispute, held, that the 
Court may well dispense with formal proof of the performance 
of the geremonies, unless it were distinctly proved, on the part 
of the plaintiff, that the ceremonies had not been performed. 


a Sano Bewa AND ANOHTER 2. WNanacun Marr «App. 
— Dattaka Putra—Declaratory Suits.] Ina suit forconfirm- 
ation of aright to adopt son and to cancel deeds of agreement 
to give and receive the defendant's son in adoption, held, that to 
complete an adoption there must be an actual giving and receiving, 
and that the execution of the deeds was not suflicient. 
Held, farther, that the plaintiff was entitled to a declaration of 
the cancelment of the deeds, as they miyht hereafter cast a cloud 
- over her title. 
Sminaparan Mirren v. S. M. Knrsuna Sunpaai Dast A. Cc. 
—- Possession—Hindu Widow—Limitation.] A Hindu died 
after leaving direction to his widow to adopt a son. Upon a partition 
of the joint property amongst his brothers and widow, a certain 
property was allotted to his widow as her share of the joint 
roperty. Afterwards, in 1849, his brothers dispossessed the widow. 
'n 1857, she adopted a son who attained his majority in 1865, and 
in 1866, instituted the present suit for possession of the property. 
Held, that the posseasion of the widow previous to the adoption 
was not that of a trustee for the son to be adopted. 
Held, that the suit was barred by lapse of time. 
Gontnp CHarpra Sarma Mazoompan v, Axanp Monan 
Sarma MazoomparR oe wee we ALC. 
_ BY -WIDOW see oa aa vy PGs 
See [linpu Wrvow. 
ADVERSE-CLAIMS ... 3 ove we AG. 
See Acr VIL or 1859, s. 280. 
——--— POSSESSION ane ae ae -. App. 


See Wispu Wipow. - 
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AGENT. See P&inctrpan ann ——. id 


AGREEMENT TO ALLOW FURTHFR TIME. 
Monsui Baziur Ran v. Appunian ... S.No ov 


—— REMAIN IN THE SAMAJI UNION. 





Norat Suana v. Savpar Susana - 8.N. iv 
ALIENATION. See Paivarz ——. 
AMEEN -... Be eee on we ise App. 3 
See Evipence 
ANCIENT RIGHT ... ie tee Wes ow A.C. 328 
See Passcrirrion 
ANNUAL RENT _., sss _ “ ow AO 78 


See Lease at an-——. 


APPEAL—Act XXIILZ, of 1861, s.11.] The Moonsiff, on the applica- 
tion of a judgment-debtor, set aside a sale held in execution of a 
decree passed against him, on the ground that the decree was barred 
by lapse of time. The judgment-creditor appealed to the Judge, . 4 
who rejected the appeal, on the ground that no appeal was 
allowed from such an order. 
Held in special appeal, that, under section 11 of Act XXIII. 
of 1861, an appeal lay from the order of the Moonsiff. 


Duar-Bint v. Harapuan Ram ... oe «App, Ik 
——-——Delay in Filing.) On appeal to the High Court against 
the decree of a subordinate Court, every thing which preceded that = 


decree as an act of Court, is open to revision. It is competent to 

the High Court in special appeal to look into the grounds which a 
Judge has given for admitting an appeal after the lapse of the 
prescribed time. 

. Held, that inasmtch as a new statement of the law by the High 
Court is not a sufficient excuse for delay in applying for a review 

of judgment, it is still less an excuse for delay in preferring 

an appeul against a judgment. a 

Movri Bewa v. Surenpza Naru Roy .., A.C. (note) 184 


~——- Small Cause Courts—Act XI. of 1865, s. 6—Act XXII. 

of 1861, s. 27.] In a suit for recovery of sum of a money less 

than rupees 500, as money paid in excess of rent due, held, 

that the suit being cognizable by the Court of Small Causes 
under section 6, Act XI. of 1865, no special appeal lay to the 
High Court. 

Srp Sauaya Soxux v. Bre Cuanpra Jusaras Goswami A. ©. 172 


ee ove oe toe soe «+» App. 20, 35. 
See Awanp. See SursxinTENDENCE. 





—-—— See Crrvinan —. 


ae Pres “a Fy) «=A. C. 166, 246, 260. 
See Supzrintenvpnce. See Awarp. See ARBETRATION. '' 


-—-—-~ TO CIVIL COURT. f AS 
Cuintamant Bapuna v. Dicamper Mirter |... SB xv 


TO THE PRIVY COUNCIL—Rehearing.] There were 
four respondents in av appeal to the Privy Council. At the hearing, 
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the appeal was allowed ex parig against all the respontents. One 
respondent afterwards petitioned for » rehearing, on the ground 
that neither he nor his agents had notice that the appeal had been 
entered, or fixed for hearing, until after it had been decided. 

On enquiry it appeared that the petitioner had inaccurately de- 
scribed the suit to his agents as an appeal against himself only, 
without mentioning the names of the other respondents; and the 
agents on being told at the Privy Council Office, that no appeal so 
entitled was pending, had taken no further steps. 

Held, that there had been omission and neglect on the petitioner's 
part, and on the part of his agents, such as to prevent the Judi- 
cial Committee from recommending a rehearing of the case. 

Rant Swarnamayr v, Saasmimucni Barmanit. Ex parte 
Kersunanata Ror ... ees ses ow PLO 


. 
APPELLATE COURT—Judgment—-An Appellate Court is bound to 
state its reasons for reversing the decision of a lower Court. 
Mawapgo Osa v. Parmeswar PAnpsr... v= App. 


“ ord a we App. 











See JURISDICTION. 


ARBITRATION--Award—Appeal—Act VIII. of 1859, s. 827.) In 
an arbitration case between a mahajan and his gomasta, an award was 
made to the effect that rupees 725 were outstanding and due to 
the kuti, of which rupees 483 were due to the mahajan, and 
rupees,241 to the gomasta ; that the gomasta should point, out the 
persons owing the rupees 483, or in default make good the amount. 
The mahajan applied to the Subordinate Judge of Bhagulpore, under 

di Act VIII. of 1859, section 327, to file the award. he Subordi- 
nate Judge held that it was not proved that the gomasta had done 
as required by the award, and ordered him to pay the deficit. The 
gomasta appealed to the Judge, who held that no appeal lay from 
the judgment of the Subordinate Judge enforcing the award. 

reld, on special appeal, that the Subordinate Judge’s judgment 
decided a question of fact not determined by the award, and that 
an appeal would lie. 


. AMBHANJAN Buaxat v. Serxrisnna Baagat ... A. C. 
—__ Act VIII. of 1859, s. 316. 
Harapaan Dorr v. Rapwanats Seana o BN. 


ARBITRATORS—Evidence.] Arbitrators ought only to take such evi- 
dence as is required by the terms of the agreement referring the 
question in dispute to arbitration. 

Krisanakanta Paramanix v. Brora Sunpant Dast = App. 








ARREARS OF RENT aes - oes w AG 
See Act X. or 1859. : 
See SUPERINTENDENCE. = 

rn ee ans abe jaa we A. Cr 


_ See Tors. 


—__—___--_-_ — —-— Jurisdiction.] A took a farming lease from B, 
by which he agreed to pay to B a certain yearly rent, and stipulated 
* further to pay to .B half of any enhanced rent, which he might 
sucteedl in realizing from the ryots. 
Held,*that a suit “by B to recover arrears of this moiety of en- 
hanced rent would lie in the-Revenue Court. 
Qaimat1 Baapatagini Dast v. J. Gaer ... wv ASC. 
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Page 
ARREARS OF REVENUE... a ales w PLO 23 
See Sse For 
ARREST. See Innecan ——. * 
ASSESSORS ... 33 ee we ae « FOB 23 
See Caiminat Procepure Cops, ss. 362 & 363. 
ATTACHMENT wt te ag he w FB 91 
See Cuarm. 


a See Sane arteR ——. 


——Private Alienation—Act VIII. of 1859, 8. 240.] 
Held, (Marxny, J., dissenting) that a private bond fide alienation 
for value of property attached under Act VIII. of 1859, made 
during the continuance of the attachment, is by section 240 of that 
Act null and void only as against the attaching-creditor or persons 
who may acquire rights under or through the attachment, and not 
as against the whole world. 
Awnanpaan Das 2. Rapwamonan Suaw ... o PB 49 


Proceeds of Sale of Property attached— Distribution 
among Decree-holders—Act VIII. of 1859, sa. 270, 271.] A creditor 
holding several decrees against the same judgment-debtor, cannot | 
take out simultaneous attachments against that debtor's property, 
so as to entitle him to have all his decrees paid in fall to the 
exclusion of other attaching-creditors. Ie can only be regarded as 
fest atéaching-creditor in respect of one of the decrees which he 
eld. i e . 
Rapa Gonip Samana v. Soeixa Taweu Jamapar A.C. 160 


OF SALARIES OF RAILWAY SERVANTS— 
Jurisdiction of Mofussil Small Cause Courts—Procedure—Act VIII, 
of 1859, ss, 236, 239, & 240.} Salaries or other debts due from the 
Railway Company to any of itsservants can be attached in satis- 
faction of a Small Cause Court decree under Act VIII. of 1859, 
section 236. The attaching Court must make a written order to be 
fixed up’in some conspicuous part of the Court-house, and a 
copy is to be delivered or sent registered by post to the dgbtor. The 
registered letter should be addressed to the agent of the Railway 
Company at the Head Office of the Company. It need not be sent 
through the High Court, although the Head Office is within. the 
jurisdiction of the High Court. 
In Tue matter or J. Hourick... ae we A.C. 109 


AWARD ove ove a? one = ww. A.C. 260 
See ARBITRATION. 


-Appeal—Act VIII. of 1859, ss. 325 § 327.] An application 
was mage under section 327 of Act VIII. of 1859, to file an arbi- 
tration award, and the Court after calling on the opposite party to 
show cause why it should not be filed, rejected the application. 

Held, that the case did not come within the meaning of section 
325, and that the order being simply one “ rejecting an application 
to file an award,” was final. : 


Rasxuaar Sine v. Kart Caran Sine ... « , App. 20 


Act VIII. of 1859, s. 327—Appeal—Costs.] No appeal lies 
from an order rejecting an application to file an award (Mirren, J., 
dubitante). ye at 
Where the application was considered as a «egular suit, “the 
Judge was right in decreeing costs as in a regular suit. ~ - 
Roy Privanara Cuowpury v.*Prasanna Cuanpra Rox 
Cuowpuer ... ve aut 336 « “A.C, 249 
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BANIAN, LIABILITY OF... a See we ALC 
See Principat AND AGENT. 

BENAMI ... i oe ss te a ADC 
See Liniration. 

—-— LEASE... ass or is we ALG 
See Act X. or 1859. ‘ 

BENAMIDAR ee ae ee ase w ALG 
See Limitation. : 

BEQUEST ... ine 7 0. C. 
See Witt. 

—-—-— TO IDOL Ses wet te we ALCL 
See Hinpu Law. 

BETROTHAL see ate we ive we ALC. 
See SrRipuan. 

BLANK TRANSFER hs tee we OC 
See SHARES. 

BONA FIDE APPLICATION... ‘ie Ms we App. 

See Execution. 

—_——— SALE ... a are nee we AOC. 

. See Onus Propannr. e 2 
BOND on a oes oe es ais App. 
= See Interest. Pp 
See ConstRuction of ——. 








—Instalment—Act XX. of 1866—Registration.] A bond payable 
by instalments stipulated that in case of default in payment of two 
successive instalments, the whele amount secured should become 
due, Held, that a petition in a summary way could not be presented 
under section 53 of Act XX. of 1866. : 

- Iy rue matrer or Lacumirat Sing Doaar Roy Bawa- 

DUR oes a fee ae w= «=O. CG, 


———— Parties. A, B, and C were uterine brothers, Mohammedans, 
to whom jointly a sum of money was due on a bond, A, the 
elder brother, sued the debtor for recovery of the debt, and after 
successfully resisting the claim of B's widow to be made a party to 
the suit, obtained a decree for the principal and interest to the date 
of decree, together with subsequent interest and costs. A realized 
the decree for the principal and interest to the date of decree only. 
B's widow, on behalf of herself and two minor sons, sued A for the 
share of the decretal mouies which belonged to her husband’s estate. 
She refused to join her daughters as partics. Held, that she was 
entitled to recover a third shure of the amount realised under A's 
decree, minus the share of her two danghters. 

Nugunsissa v. Bini Rouswan Jan on wee App. 


BOULI RENT~ Valuation of Crop.] A landlord sued his tenant, paying 
rent in kind, for the share of the crop due to him, or rent, or for 
“its meney equivalent. - 

Heid, that the prices at which the landlord was entitled to have 
the crop valued were those which prevailed at the time the crop was 
cut, and when it should have ‘been made over to him. 

Lacuman Prasap v. Horas Manzoon... - = App. 
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BOUNDARY. See Suxperncxs —. 
BREACH OF CONTRACT. ... . 





Nrrar Sana , Sonat Saama ... Ss. N. 
BUDDHIST. See Witt or a —--. 
CAMP FOLLOWERS. 
: Nasinuppin v. KaopanansH —... See 8. N. 
CAUSE OF ACTION P. CG. 
See Limitation. 
Se es App. 
See Puainr. 
ee & fe a A.C. 102, 
See Res-Jupicata, See Limitation, 
mn 0. C. 
See Srares. 
CAVEAT EMPTOR ase me eas - ALC 
See Save arrer ATTACHMENT. 
CEREMONIES aki aH ‘a tei = App. 
See Aportion, 
CERTIFICATE Bet oe a Bee A. Cr. 


See Possession. 
Als XL. of 1858 and AXVIL. of 1860, 


widow of B and guardian, under a will, of his minor son, ol 
certificate of administration under section 3 of Act XL. of 1858. 
C, another widow of B, subsequently applied for a certificate under 
section 8 of Act XXVII. of 1860. ‘The Judge summarily rejected 
C's spplication, on the ground that the grant of a certificate to her 
would lead to confusion. Held, on appeal, that the Judge ought 
to have issued notices and proceeded under section~3 of Act 


XXVILI. of 1860. 
In raf MATTER or Rant Rarsunnissa Becun 





bea 


A, as 
ined a 


ALG. 


Act XXVII. of 1860—Limitation.] A ITlindu 


woman applied for a certificate of administration under Act 
XXVII. of 1860, to the estate of her brother, who had died 7 years 
before, and whose property had since been in the possession of his 


so-called heir-at-law. The applicant alleged that at the time of 


her brother's death, she was pregnant, and subsequently gave birth 
to ason, who died in infancy. As representative of that son, who 


was deceased’s Jegal heir, she asked for the certificate. 


The lower Court summarily rejected ber application on the 


ground of lapse of time. 


Tleld, that this was not a sufficient reason for rejecting the 
application, and that the Judge must proceed to an enquiry under 


the Act. 


. 


Sauart Qureapast Dest ec. Japunata Mooxersse App. 


———TAX— Fine—Neglect.] The fingimposed under section” 


17, Act IX. of 1868, for negicct to take out certificate, mnst*not be 
Jess than twice the amount for which such certificate sould be 
be taken ont, . ¢ 


Tae Queen v. Ramgosinp Cuuckersetry ve App. 
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CHUR LANDS—Proof of Title by Claimant.] The re-formation of 


land in the bed of a navigable river is not prima facie to be ascribed 
toa loss from any particular riparian estate, nor is the land which has 
been removed from an estate by sudden avulsion reclaimable, unless 


Tage 


the circumstances supply evidence of identity. A title by accre- - 


tion is not established by mere proof of general inclusive boun- 
daries at a time preceding the formation of the chur, but there 
must be proof of the nucleus of accretion. The land gained will 
follow the title of the particular land forming the nucleus. 

The cultivation of chur lands, like that of waste or jungle lands, 
carries no prima facie character of usurpation or wrong; and the 
claimant against a purchaser, bond fide and without notice, in 
possession, must strictly prove his title. 


Exowat Sine v. Hinarar Sear ... ar va, PERS 
CIVIL COURT, APPEAL TO. 
Cmintamani Bapoona v. Dicampan Mitrer aw SN. 
—— SUIT ore se on ay ve App. 
See Partition. : 
- CLAIM”... eT We hae, AG: 
See Prarnt. 


——-—Atlachment—Onus Probandi—Act VIII. of 1859, ss. 234 and 


246.] Where aclaim was made under section 246, of Act VIIL. of 
1859, by a third party, to some timber, which had been attfiched by 
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a prohibitory order under section 234, held per Peacock, ©. J.th. 8. - 


Jackson, Puear, and Macrnerson, JJ..—(Muirrer, J., dissenting) 
the claimant must begin. The onus is on him to prove that the 
goods attached were his property, or in his possession, and there- 
fore not in the possession of the judgment-debtor. His evidence 
must be confined to proving his own claim, and he cannot be 
allowed to shew a title in a_third person with whom he has no 
connection. 
Held (per Mrrrer, J.,) that, on the proper copstruction of the 
words “proteed to investigate the same with like powers ag if 
"the claimant had been originally made a defendant” the onus of 
,proof as against the claimant is on the decree-holder. 
Nito Kali Debi v. Kripanath Roy overruled. 


Nea Tus Yau v. F,N. Burn... Sti ow FB. 


COMMENCEMENT OF RIGHT TO SUE a we ALG 


See Limrration. 


COMMISSION—Native State or Prince in Alliance—Admissibility of 


Evidence—Act VIII. of 1859, ss, 177, 178, § 179.]_'The Kingdom 
of Ava is not the territory of a Native Prince or State in alliance 
with the British Government within the meaning of section 177 of 
Act VIIL. of 1859. A commission for the examination of a witness 
at Mandalay can only issue from the Iligh Court. The consent of 
parties is not requisite to the admissibility of evidence taken under 
such conynission, if the examination have been upon oath or 
affirmation. , 

Aca Mowammen Jarres Tsnrant v. Minza Nazinunvan A. C. 


COMPENSATION .° 7 wi wee wv ALC. 


See GHarwart Tenvgs. 


COMPLAINT, DISMISSAL OF* a = v 


Buwasy v. Maxroo sa a ns as we SON, 


91 
170 


73 
114 


GENERAL INDEX. 


COMPOSITION PAYMENT ... an ie we PG 
See Construction or Box. 


COMPROMISE, DEED OF—Service of Idol—Execution of Decree.} 
Two brothers executed and filed a deed of compromise, dividing 
between them the family property, and a decree was passed in terms 
thereof. Under this decree, the elder was to hold Possession of 
certain lands, the rents of which were to go to perform the worship 
of the family idol. The younger, however, kept the elder out of 
possession of the lands, who therefore performed the worship at his 
own charges, and then took out execution for possession and 
mesne profits, in order to recoup his own expenditure on the famil 
idols, The younger also took out execution, and objected that his 
brother had not performed his trust as family shevait, so that he 
had been compelled to perform ceremonies at his own expense, His 
objection was overruled. The elder brother having died without 
executing his decree, his widow applied to execute it for the 
amount of the mesne profits due under it. 

Held, on the appeal of the younger in his own case, that the 
non-performance of ceremonies by his brother gave him no ground 
of complaint, unless he could show that such failure was not caused 
by any default on his part. Held in the. other case, that the widow 
was entitled to execute the decree for mesne profits of the idol lands, 
without showing that the ceremonies had Been performed by her 
husband out of his own private funds. 


Rapucsrean Mostar v. Taramant Dast «1, wo BO 

CONDITION PRECEDENT ... a on wo OC 
See Unseawortaingss. 

CONSIDERATION, PROOF OF io a wo PG 


See Contracr or Sats. 


CONSTRUCTION OF BOND—Composition— Payment.] The plaintiff, 
a creditor of the late Raja Chatpal Sing, accepted from the Collector 
in charge of the estate, a composition payment in adjustment of the 
claims. Held, that he could not sue the Ranis or the infant son of 

the Raja, on a contract or bond for payment of the balance. 


Mauanr Jaynam Gir v. Rant Suivras Korn o PC! 


CONTEMPT OF COURT—Regulation IV. of 1793, 8, 25— Criminal 
Procedure Code (Act XXV. of 1861), ss. 163 $168.) AJudge ofa 
Small Cause Court in the Mofussil found a judgment-debtor guilty 
of resisting an officer of the Courtin attaching property in satisfaction 
of the decree, and fined him. Held, that the Judge acted without 
jurisdiction, he ought to have sent the judgment-debtor before the 
Magistrate. 


In rue MATTER or Mant Cuanpra Das .., wo ALC. 
CONTINUING CONTRACT. ... see a0 - OC. 
See Res-Jupicara. . 

CONTRACT. See Continuing ——. % 


. 





Non-Acceptance.] The plaintiff entered into ¢ contract 
with the defendant to deliver sulphur, to be imported by the ship 
Michael Angelo. No sulphur arrived by the Michael Angelo cxy- 
signed to the plaintiff, and he procured it qsewhere, byt the 
defendant refused to accept it. In an action for non-acceptance, 
held, that the defendant was not boutd to accept sulphur. not 
imported by the Michael Angelo. 

Buranivar vo. Mapnusupan Kuxpu whe oe OWE, 
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CONTRACT OF SALE—Specifie Performance-—Proof of Considera- 
tion —Onus—Limitation—Thakbust Award—Legal Disabilities.) 

1, It is very questionable in any case whether the effect. of the 
execution of a bill of sale by a Hindu vendor is to pass an estate 
irrespectively of the actual delivery of possession. Where the 
vendor sells an estate, of which he is not in possession, in consi- 
deration of advances to enable him to sue for its recovery, it is 
not open to the purchaser, after failing to complete his part of 
the contract, to claim specific performance and delivery of the 
recovered estate, on tendering the balance of the purchase-money. 

2, Itis the established praetice of the Courts in India, in cases of 
contract, to require satisfactory proof that consideration has been 
actually received, according fo the terms of the contract, and a 
contract under seal does not of itself, in India, import that there 
was a sufficient consideration for the agreement. 

A plaintiff, however, suing to set ‘aside a security admittedly 
executed by himself, must make out a good prima facie case before 
the defendants can be called on to prove consideration. 

3, A zemindar has, as such, a prima facie right to the gross 
collections from all the mauzas within his zemindari. It isfor 
parties setting up an intermediate tenure to prove their grant. 

4, Defendant claimed to hold a mokurrari tenure, under deeds 
executed by plaintiff zemindar. The plaintiff denied the authem» 
ticity of the deeds, and sued to set them aside. The lower Courts 
dismissed his suit as barred by limitation, on the gr and that 
plaintiff had, in a petition before the Collector, admitted ‘thatede- 
fendant was mokurraridar of the tenure, and that this being so, 
Jimitation ran against him from the date of the deeds. Held, thatthe 
case should have been tried on the merits, as the petition was not 
a conclusive admission of the genuineness of the deeds, and it was 
not right to infer from it that p aintiff knew of their existence at 
the time of their professed date. 

5. A Thakbust award of-boundary, made in the lower Pro- 
yvinces, may be an award under Regulation IX. of 1825, within the 
meaning of Act XIII. of 1848. It would, in any case, be material 

+ evidence of possession. 

The pendency of an appeal to England does not put the party 
who, subject to that appeal, is the owner of an estate, under a 
legal disability to bring a suit in that character against third 
parties. 

Rasa Sanip Pranvap Sen v. Bazoo Bupuv Sine ; Kart- 
prasap ‘Tewant v, Raga Sane PRanLap Sen; Rasa Sane 
Prautap Sen 0. Durca Prasad ‘ewan ; Rasa Sans 
Praucan Sew v. Run Barapor Sine ; Rasa Samip PraniaD 
Sew v. Mamaraza Ragenpra Kisnor Six w PCG 


PART PERFORMANCE OF one ww. O.C. 127 
See UNsRAWORTHINESS. 


TO BUY GOODS BY A PARTICULAR SHIP. 
Mapausupan Konpv v. Brmart Lat oo aw SN, ix 


CONTRIBUTION— Voluntary Payment.] A decree-holder for arreara 
of rent against three persons jointly, placed ‘certain sums of money 

- in Court to the credit of one of them, viz. the plaintiff, who, in her 
~~vapdeity of guardian” of her son, had a cross-decree against him, 
and afterwards He withdrew those sums in execution of the joint 
@ecree. Thereupon the plaintiff sued the other two joint judg- 
mentrdebtors for contribution, as she had repaid to her minor son 

the sum of money so taken away. Held, that the payment by 

the plaintiff to her minor son was @ voluntary payment, and was 
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not, therefore, such a payment as entitled her to sue her joint 
debtors for contribution. a 

Rasuaxnr Dent v. Taramant Cuowpurain ve ALC. 281 


CORPORATION, SUIT BY OR AGAINST. 
Rampas Sew v. Contector or Moogsuepanap - SN vi 


COSTS.] In a suit against several Gefendants to recover possession of 
land, one of them stated in defence that he had nothing to do with 
it, and made good his defence. The other defendants claimed to be 
entitled to the land, and proved their title. The disclaiming de- 
fendant appeared by a separate pleader, and ineurred a separate set 
of costs, Held, that the Sudder Ameen rightly awarded a separate 
set of costs to him, and the Judge had not exercised a sound discre- 
tion in modifying the Sudder Ameen’s decree by awarding one set 
of costs only to all the defendants, 


Ramenanpea Goswami. Matizac Baccar o ALC. 168 


ae, as i 3 sie a A.C. 249, 337 
See Awarp. See Pueapina. 


~———- OF PARTITION—Act XV. of 1859—Regulation XIX. of ~ 
1814—Aect XT. of 1888—Jurisdiction of Civil Court] The Civil 
Court decreed partition (batwara) of an estate upon a suit brought 
by some of the co-sharers in the estate, and ordered the plaintiffs 
to pay the costs of the partition. The Collector, however, called 
upon he défendants, the other co-sharers, to pay a portion of’ the 
fees to the Ameen who effected the partition, namely if proportion 
to the shares allotted to them by the decree, and in default of 
payment of the whole of such ortion, he sold the defendants 
shares in the estate. Held, the Collector acted ultra vires, and a suit 
was maintainable in a Civil Court to set aside the sale and for 
recovery of the property. 
Batswars Sanv.v. LataSrrar Prasap ne o KB 1 


CRIMINAL APPEALS on 








bed wo FB, 25 
See Lurrens Parenr 1865, 3. 36. : . 
—-—_— PROCEDURE CODE, Chap. XIV. 
In gs Foxru Sau. eae is oo SN vi 
__ » 88. 163 & 168 ae ALC. 188 


See Contempr or Court. 





— 1 8 283—Recognizance to keep 

Peace.) A charge of criminal trespass and mischief was dismissed, 

thereupon the Magistrate recorded an order in the presence of 

oth parties, calling on them to show cause, on a day fixed, 

why they should not enter into Tecognizances to kee the 
peace, ‘ 

Held, it was not necessary also to issue a summons to them 
under section 283 of the Criminal Procedure Code. 











Tux Quen v. Cuowpury aa ate «- App, 28 
—- —— 1 8. 293 “ oe ALCr 11 
See Recognizances ro KEEp Peace. ‘ 
one eed ———_—_, 5. 318 ne a ATOR TB 
See Possession. 
—_ ——. » 8. 8207 + ahs ei App. 9 





See Oxsrructing a Rov. 
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CRIMINAL PROCEDURE CODE, ss. 362 & 363—Pleading Guilty— 
‘Assessors.| A conviction of a prisoner on 4 plea of guilty 
before a Court of Session is valid,” although there were no 











assessors. % 
Tae Queen v. Sarkant CHaBAL Bee w FB. 
ee Pieced , 8. 420 te RKB 
See Lerrens Patent, 1865, 8. 36. 
— , 98. 427 & 435 aes 8. N. 
CROP, VALUATION OF... tes ste cae App. 


See Buoutt Rent. 


CROSS-EXAMINATION—Act VIII. of 1859, s. 170.] A defend- 
ant failed to appear when ordered to attend under section 170, 
‘Act VIII. of 1859. The Judge did not at once pass judgment 
affainst him, but called the plaintifi’s witnesses, and refused to 
allow the defendant's vakeel, who was present, to cross-examine 
them. Held, that the Judge ought to have allowed the defendant's 
vakeel to cross-examine the plaintiff's witnesses. 

. Saanzava Paxagtar alias Kaunu Sanu 0. JAKRERAM 
BaakaT wo on we ve @ App. 


CUSTOM... one ie aan ve ww OC. 
See Princrpau anp AGENT. 


CUTTING TIMBER—Exzclusive Right—Damages.] Wheregone, 


acquires, by license, an exclusive right to cut and to authorize others 
to cut timber in a forest, such right does not vest in him the timber 
in the forest. He might thereby have a right to recover damages 
against any person, who, by cutting timber, should interfere with 
his exclusive right, but that would not vest in himghe timber so 
cut by others 

ycHarp Swappen v. Man Wine anp Aca Syrup AppouL 

Hossein oe A. C. 


* 


DAMAGES A, C. 276, 


See Corrine Timper, See Lvrrincrusnt or Ricur. 


‘ oe ek w 0.6 


See Res-Jupicata. 


DATTAKA PUTRA- au ane Aa we A ALG, 
See ADOPTION. 


DECISION. See Groups ror —. 


DECLARATORY DECREE ... ae ase dat onthe He 
a See Praint. 








— SUITS sai Soe “se ie ASS 
See ADOPTION. 
DECREE « one ee ose a we AG. 
See LimrraTion. 
—_—_—-— App. 


lt, See Mosrescs. 
* 





See Purcnase or ——. 


———--+HOLDERS - “... ste aes we ALG 
See ASTACHMENT. 7 . - 


——__—-— * See Possessory 
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DECREES su ee ALG. 110 
See Set-Orr. 
DELAY ve ove aes a ae a0 App, 35 | 
See SuPERINTENDENCE. , 
——--.IN FILING sks = ts ww ALC. 184 
See Appear. ; 
DEPOSITIONS ve ww 38 ie «. App. 4 
See Eviwesce. 
DETERMINATION OF TENANCY. See Tenancy. 7 
DIRECTION TO COMMIT ... i an w SN il 
DISAPPEARANCE .., ve one aay we ALC. 184 
See Hinnu Law. 
DISMISSAL OF COMPLAINT. 
Bivasu v, Maxroo oH we ve we SN. xv 
DISPOSSESSION __... wie a sae A. C. 301, 333 
. Mee Surerinrenvence. See Act VILL. or 1859, 5, 230. * 
DISTRIBUTION AMONG DECREE-HOLDERS «w. A.C. 100 
See Arracament. 
DIVESTIVG * be sis Se - BR 103 
See Hinnu Law. A 
DOCUMENT. See Fatse ——. 
DOWER ae, wee ase ow ALC, 806 
= See Stanonaccpan Law. : 
ENHANCED RATE ices Saas we A 865 
See Kaponrar. 
ENHANCEMENT ns on aa veer PG 28 
See Save ror Anneans oF Kevenvs. . 
—- —~ OF RENT—Mokurrari.} Land had been let under 
different pattas to a man for building and horticultural purposes, 
to be enjoyed by him, his sons, and his sons’ sons for ever, at a 
rent meftioned in thé pattas. Held, the rent was not liable to 
enhancement. 
Karcasn Cuanpaa Roy v. Hrmara Sean ow ALC, 93° 
—— age os xe A. ©. 211 
See Oxus Pronanni. x 
ENQUIRY BY POLICE. * 
In re Foxtu Suan we SN. vi 
EQUITABLE ASSIGNMENT aes is w OC. 56 
See Sate or Goons. > 


ESTATES. See Sersararety Numpsrrp ——. 


ESTOPPEL tee QD. et 


See Res-Jopicara. = 
EVIDENCE ed oe Pete fan «App. 25, SI 
See Aporqion. See ARBITRATORS. bs 

c 
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EVIDENCE a sie _ 68 . AOC, 
See Prescrirtion. See Revenue Court. 





—-—Depositions.] Depositions of witnesses in a former suit 

are not admissible in evidence when those witnesses are living, 

and their oral evidence is procurable. ve 
i Hanis Caanpra Cuucxsrsutty v. Tara CHanp 

Smana ove one one aoe ve = App. 


Local Enquiry by Ameen.] The report of an Ameen 
and evidence recorded on a local enquiry are evidence in the, suit, 
arfd there is no Jegal objection to the parties to the suit agrecing 
that the evidence should be taken before the Ameen, and that the 
matters in dispute should be referred to him for enquiry. 
Sarat Cuanpra Roy Kanunco v. Tae Cornecror or Curt- 
TAGONG ‘ive are soe ao ee App. 








——— Possession—Ownership.] In special appeal the High 
Court held that evidence which did not allude to any specific acts 
of ownership was not sufficient evidence to prove possession, The 
finding of the fact of possession by the lower Appellate Court upon 
such evidence reversed in special appeal, 

Jacananpuu Das Gasenpra Manapatra v. Dinapannau 

Das Gasenpza MowaraTra ... uae «App. 


———-——-  Uniisturbed Possession.] Held, on the evidence in the 
case, fiat defendants’ long possession was comfirmatorg of their 
title based on a mortgage bond ofold date, and that plaintiff's suit 
for possession was rightly dismissed. 





Duvasi Garasi v, GopaBHal GopaBuar ... ow PG 
— , ADDITIONAL. 

Manesa Cuanpra Das v. Mapwan Unanpra Staxan 8. N. 
—————-—, ADMISSIBILITY OF ... a we ASC. 


See Commission. 
——-——— OF MOKURRARI TITLE]. “Mere proof of, posses- 
sion for more than 12 years does not amount to proof of a 
mokurrari title. 


Smiu Dyan Port v. Tuaxor Manapin Prasap ... App. 
EXCLUSIVE RIGHT wee oes oe we ALC. 
. See Corrine Timers. 

EXECUTION . ove one es w App. 


‘See Jot Dacese. 


pan eennaes ee = ae ‘ie .. A.C. 192, 194, 
* See Princrpan Decuasep. See Limitation. 


SALE. See Purcnaser at ——. 


— Insoluency—Attaching Creditor—Official Assignee~- 
Prioritye] A obtained a decree against B, and in execution attached 
property of B in Zilla Dinagepore, in January 1868, and it was 
sol@on the 19th March. In the meanwhile B had been adjudi- 

~ cated, an insolvent, and the usual vesting order was made by the 
“Tnaclvent Court pir te 6th March. Notice of this order reached 
the Judge of Dinagepore not until after the sale, but before the 
sale had been confirmed and the proceeds had been handed over. 
Held, ¢he Official Assignee was entitled to the proceeds of the sale. 
Ixpra CHaspra Dogar vo. Tasacuanp Dogar... = A. C. 
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EXECUTION— Limitation— Bond Side Application.] An application 
was made on the 13th February 1862, for execution of a decree, 
and was struck off on the 3ist January 1863. A fresh application 
was made on the 13th April 1863; but nothing was then done. 

A furthér application was made on the 9th August 1865, and certain 
Property was then attached by the decreesholder, fey 
Held, that the J udge should have enquired whether the former 
applications were bona fide and sufficient to keep the decree alive ; 
if not, proceedings under the latest application would be barred by 
limitation. Case remanded accordingly, 5 
Goram Asnaar v. LAKHIMANI Desr d3 ave App, 24 





Limitation Instalment-Bond.] Upon an application 
for execution being made, the judgment-debtor executed in Court 
an instalment-bond, by which he bound himself to pay his debt 
by half-yearly instalments in the month of Magh (January and 
February) and Bhadra (August and September) of each year, and 
it was stipulated that, on failure to pay a single instalment, the whole 
of the bond might be realised by execution. A decision was given 
accordingly, and the instalment-bond was filed. 

The judgment-debtor did not pay the instalment due in August 
and September 1864, till a few days after the oxpity of that month. 
He did not pay the instalment of January and February 1865 at 
all; but subsequent payments were made and accepted in De- 
cember 1867 and January 1868. The decree-holder applied to exe- 
cute the desree and realise the whole amount of the bond. » 

The lower Appellate Court, holding that time ran from the first 
defiult in August and September 1864, dismissed the application. 

Held, b High Court of appeal, that the application was not 
barred, ‘and. that the time ran from January and February 1865, 

Urexpea Mowan Tacore v. TAKAtiA Bupart .. A. C2 845 


Limitation Payments out of Court.) A decree-holder 
having sold a portion of his debtor's property, his cause in execu- 
tion was struck off the file on 27th duly 1865; on 9th September 
he again applied for execution, and was told to file a list of his 
debtor’s property. This he did not do, but on 21st September, he 
filed a petition, alleging that he had received two small sums from 
Persons owing money to his judgment-debtor. On 31st October, the 
case was struck off the file. 

On the 2Ist August 1868, he again applied for execution. The 
lower Court holding that the vealizations made in September 1865 
were not made through the Court, and, therefore, not in execution, 
declared further execution barred by limitation. Held, on appeal, 
by the High Court, that it was material to enquire whether the 
petition of 9th September 1865 was bond fide presented with 
intention to proceed under it, and whether the moneys were really 
paid as alleged. * 

Ganca Narayan Cuowpney v. Pur Monammep Singan, App. 45 


Party—Suit~Act XXIII. of 1861, s. 11—Aet VIII. 
of 1859, 88.201 g 209.) Ina former suit brought for Possession 
of immoveable property against J, and her father, and subsequently 
revived against J, as the Tepresentative of her father, possession 
and mesne profits were decreed against J, in her representative 
capacity, while as against her, in her individust capacity, the .shit — 
was dismissed. The decree-holder, after obtaining possession, 
attached and sold in satisfaction of his decree for mesne profits J’s 
private property, notwithstanding her objections, and hinwelf 
became the purchaser, but never obtained possession. This sale, 


—.—_.. 
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ordered on the 8th October 1863, was confirmed by the Judge on 
15th March 1864... The present suit was brought by J, for con- 
firmation of her possession of her private property by cancellation 
of the execution sale. : 

_ Held, (Macpherson and Glover, #J., dissenting) that such suit 
Wasumaintainable, and that J, in her individual capacity, was not a 


patty to the suit in which exeention issued, within the meaning of 
section 11 of Act XXIII. of 1861. 
Sueixa Wann Axi v. Mussamut JuMAYE we PR. 


EXECUTION—Procedure.} An application for execution of a decree 
need not be accompanied by a copy of the decision of the first 
Court. . 

An application for execution was made by a mooktear, and 
admitted by the Judge, who ordered a notice to is8ue to the judg- 
ment-debtor. Held, that such application eannot afterwards be set 
aside for irregularity, and that it is sufficient to keep the decree 


alive. 
_ Duanpst Sine 2. Linanany Sine os ese App. 
——--—__—_—— OF DECREE ae ss Liat ow PC 
e. See Compromisk, Dern oF. 
pe ——: : ow ALC. 








See Kisreanvt. 
EXECUTOR. See irsnu —. ° 


FACT— Pleas not taken Below]. In a suit to recover possession, the 
= plaintiff alleging that the land in dispute, from which he had been 
ousted, had been settled with him by Government as part of his 
zemindari, and the defendant alleging that the land was part 
of his Inkhiraj garden land, which had been released’ by Govern- 
ment, the Courts found that the lands in dispute were part of those 
which had been settled with the plaintiff. On appeal to the Privy 
Council, the defendant attempted to show that, assuming the lands 
in questionsto have been part of those settled with the plaintiff, 
¢ the settlement had been improperly made. Held, that this conten- 
tion was not open to the defendant upon the record, it never having 

been taken in the Courts below. 7 
Samat: Dasi v. Rant LALANMANI * wo PC 


FALSE DOCUMENT aoe on on we AL Cx. 
See Foreery. 


— PERSONATION—Registration Act.] A vendor proceeded 
in company with three persons to Dacca to register her deed of 
sale. Falling ill on the way, the three companions went to ,the 
Registrar's Office; one of them there personated the vendor and 
got registry of the deed. She was convicted of cheating by false 
personation, and the other two of abetting that offence. Held, on 
revision that as there was not intention apparent on the part of the 
accused to injure or defrand any one, the convictions should bave 
been unter sections 93 and 94 of Act XX. of 1866, and not_tnder 
section 419%of the Penal Code. 





Tae Quern v. Lurat Bewa bs Be we AL Cr, 
—_— *,! ct . 
PATHER-IN-LAWe "1. es 2s av Ae O 


* See Son's Winow. 
FINE ¢ .. a a +e: a wa App. 
See Certivicats Tax. 2 
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FORGERY— Penal Code, ss. 5, 29, § 463—Fulse Document.] To con- 
stitute the offence of forgery, the simple making of a false document 
is sufficient, It is not necessary that the document should be pub- 
lished or made in the name of a really existing person. A writing 
which is not legal evidence of the matter expressed, may yet be a 
document within the meaning of section 29 of the Penal Code if 
the parties framing it believed it to be, and intended it to be, evi- 

dence of such matter. 
Tue Queen v. Suieart Att os aes we A. Cr 12 


FRACTIONAL SHARE aie os dee we ALG 159 
See Kanewtat, Scir ror. 


FRACTIONS OF SITARES ... ee er oie App. 52 
See Kanuriar. 


GHATWALI TENURE—Resumption—Compensation.] In the Kur- 
uckpore ghatwali mehals, the profits of the lands, minus the quit-rent 
paid to the zemiindar, were the remuneration given to the ghatwals 
for police services. Government illegally resumed those lands, dis- 
pensing with the services of the ghatwals, and settled the tenures 
with the ghatwals at half the rates current in that part of the - 
country, ‘Phe resumption proceedings having been set aside, it 
remained to determine to whom, and in what proportions, Govern. 
ment should vefund the half jumma taken by it as rent from the 
ghatwals, duving the period of settlement. “Held, that, inasmuch as 
the ghatwals rendered no service during the period of settle;hent, 
the moiety of the jumma retained by them was ample compensation 
for any loss they might have sustained; and the zemindar was a 
entitled to receive the whole of the moiety taken by Government, 
partly as quit-rent due to him and partly as compensation for loss 
of the ghatwals’ services during the continuance of the settlement. 


Raga Linananp Sine Banapur v. Tus Governmenr A.C. 114 


GIFT, DEEDS OF ... sz ie i «. . App. 46 
See Registration. wel 
GROUNDS FOR DECIS{ON—/ssues.} The reasons for their deci- 
sions must, in all cases, be recorded by the Judges of the High 
Courts in India. Ina suit for maintenance, where the objection 
was taken on appeal to the Privy Council that no issues had been 
directed by the Courts below, Acid, that an order of the High 
Court referring the matter to the lower Court for enquiry “to ascer- 
tain the amount of maintenance which might appear to be justly 
and properly payable with reference to the means of the defendants 
and the other facts of the case, and to proceed to decison in the 
manner indicated in section 351 of the Civil Procedure Code,” was 
equivalent to a dircetion of issues, and rendered any further issues 
unnecessary. . 
Kacneraryana Runcarra Kanaxxa Tota Uprar ov. Kacar- 
viaasara Ruxcarva Karaxxa Tona Upian . =P. CG, 72 


GUARDIAN ead oe es oa ws ALG. 126 
See Minor. : 

HEIR, SUITBY aes Me I a -App.==93 
Sce SpectaL Aprean, ou és 

HIGH COURT be we ee ia A.C. 181, 217 


See SUPERINTENDENCE. 
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JHIINDU EXECUTOR~ Probate.] Government Promissory Notes be- 
longing to the estate of a deceased Hindu were endorsed over, 
without consideration, by A (who had taken. out probate of a 
forged will, and was acting under the same as executor) to B, who 
received the same bond fide, but without due inquiry; and on 
obtgiping a renewal of the same. endorsed the renewed Paper back 
té.A, for the purpose of enabling him to raise “money thereon, 
believing that A had a right 10 do so. Held, that B was liable to 
account to the representatives of the deceased for the value of the 
ee Promissory Notes as assets of the deceased come into his 

ands, 
The property in the moveable estate of a Hindu does not pass 
to his executor, as such. 
Sarati JayKALI Dent v. Sarpyatu Cuatrenses ... 0. C. 





widow, under authority conferred upon her for that purpose by her 
husband, the authority must be strictly proved, and as the adop- 
tion is for the husband’s benefit, the child must be adopted to him, 
and not to the widow alone. An adoption by the widow alone, 
would not, for purposes of Hindu law, give the adopted. child, 
even after her death, any right to property inherited by her from 
her busband. 

Held, in the present case, that the evidence did not support the 
contention that the adopted son of the widow had been adopted 
to the kusband. ° 

Cuowpry Panam Sine v. Kore Unava Sing... = PLC. 





- Disappearance—Presumption of Death-—Succession.] 
Where a Hindu disappears and is not heard of for a length of time, 
no person can succeed to his property, as heir, until the expiry of 
12 years from the date on which he was last heard of. : 
Janmagay Mazumpar v. Kesnancar Grose we ALC 


Inheritance—Divesting—Son of Excluded Farsi 

‘A Hindu died in 1832 leaving an only son who had been blin 

+ from his birth, and two widows, the survivor of whom died in 1849. 
On the death of the surviving widow, the nephew succeeded as 
heir, the blind son being, by Hindu law, excluded from inheritance. 
The blind man having married, a son was born to him in 1858. 
The blind man died in 1861. Held, by Norman, J., that, on the 
birth of the blind man’s son, he becamé entitled to the inheritance, 
from which his father had been excluded. 

Held, on appeal (by » Full Bench) that, by Hindu law, an estate 
once vested cannot be divested in favour of the son of an excluded 
person born after the death of the ancestor. Such ruling does not 
apply to the case of the son of an excluded person if having 
been begotten and being in the womb at the time of the an- 
cestor’s death, he is afterwards born capable of inheriting. 

Kaxtoas Das v. Knisaan Cuanpra Das _ wo FB. 





——_———4—— Mitakshara— Sister's Son—Inheritance.| _ In_ the 
absence of nearer relatives, a man may be heir to his mother’s 
brother as regards property subject to the Mitakshara. 


> © RUITY Poo on . a wo FB. 


Presumption of Death by Absence—Bequest to 
Idol] , The rule of English’ law that a period of seven years’ 
absence. without tidings is sufficient to raise a presumption of death 


LAW — Adoption by Widow.] In an adoption made by a Hindu’ 


_AMRITA Kumari ent v. DAKHINARAYAN CHUCKER- 
* - 


Page 
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134 


103 
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cannot be applicd in the case of a Hindu. ‘Phe Hindu law has a 
rule of its own, requiring the lapse of 12 years before an absent 
person, of whom nothing has been heard, can be presumed to 
be dead. 
A testator by will left certain property to an idol, and appointed 
a sebait. The person eo appointed died without taking charge 
of the property or filling the office, and the lands remained in 
possession of the testator's family. Held, that this property 
would follow the course of the other properties left by testator, 
and be divided with them among the devisees under the 
will, i 
Sarapasonpart Dent v. Gopixp Mont ... A. C. (note) 137 


HINDU WIDOW—Mitakshara Law— Adverse Possession—Rever« 
stoners.) Where after the death of a Hindu who had been 
separate in estate from his brothers, and during the life-time of his 
widow, his brother's sons obtained mutation of their names on the 
Collector's rent-roll, and held possession of the estate, in rieht of 
inheritance, for more than 12 years, held, that under the Mitak- 
shara law, the possession of the nephews being adverse to the 
widow, the claim of the reversioner on her death was barred, = 

Goran Sine v. Kanuya Lan Sanenzana Bae, App, 14 





——- See Re-marriace or ——. 


+2 ase te “ we «4, C813 
See Anoprion. 


——-—-——— Maintenance, 
Umacnaran Crowonry v. Neramern1 Dent ow SNL xi 


——— WILL— clay sear ser A Hindu by, will attempted 
to create a trust for the accumulation for 99 years of the surplus 
income (after certain yearly payments) of his estate in the pur- 
chase of zemindaries, &c., from time to time ; and empowered his 
trustees to continue such trust after the expiration of the,99 years’ 
term. The will contained no disposition of the beneficin) interest 
in the zemindaries so to be purchased. Held, that such trust 
was void. note 

Semble.—Perpetuity (snve in cases of religious and charitable 
endowments) is not sanctioned by Hindu law. 
Kumara Asima KeisunaeDen v. Kumara Kumara Krisuxa 


Dex ae one _ ate we OC 
IDOL. See Bequest to ——, See Service or ——. 
—~—--, NAMEOF ... Sek a ads ve ALO, 155 

° See Limrration. 
ILLEGAL ARREST ... i -_ on ve AL Cr. 17 
See Tots. 
e 

ILLEGITIMATE SON ne os ts oe PO 18 


See Mapras. 


° 
INFRINGEMENT OF RIGHT— Damages.} Proof of infringement of a 5 
right, without proof of actual loss, does not pecessarily entitle no 
plaintiff in this country to a’verdict for nominal damages. 
Napaxatsuxa Moogensen v. Contusctor or Hooanny "A. ©. 276 


INHERITANCE... - ee ee F. Be98, 103 
See [lixnpu Law. . 
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INHERITANCE bes sie beg de A.C. 199 
See Re-marpiace or Hinpu Wipow. - . 
INSOLVENT ACT... eae ae we « O.C. 56 
See Sars or Goons. - < 
INSTALMENT a eee ao . 0. GO. 151 
See Bonn. 
- BOND os ose te we =A CG. 845 
See Execution. 3 

INTEREST ... th rr ae ee we = =P.C. 44 

: “See Morraagor anp Morreacre: 7 

— se alaae os i 0. C165 

See Promissony Norz. 

——-—--—Bond.] When a bond is silent as to any interest to be 
allowed after the due date of the bond, it is in the discretion of the 
Court to fix the amount of interest if any, to be paid from the due 
date of the bond to the date of the commencement of suit. 4 

+ Srranata Boss v. MaruuranatH Roy... “ie App; 10 


INTERVENTION _ ... _ ane Be on App. 16 
See Act X. oF 1859, 8. 77. 3 





@ Lg . 
Duras Nauaran Roy ». JoyKrisona MooxensEe ... *sS. N, i. 


Adding Parties—Act X. of 1859,s.77—Act VII. 
of 1859, 8. 73.) Inasuit for arrears of rent at enhanced rate, 
defendant pleaded that he had sold the holding to a third party, 
who thereupon asked to be added as a defendant. Held, that sugh 

- intervenor could not be made a party to the suit. 





Kaxinata Roy v. Iswan €xanpra Guosat ow. EB: 
ISHTEHAD ... see ots we ea we ALC, 12 
_ See Monammepan Law. : 
ISSUES. - ox a wii ww BO 72 
» See Grounns ror Decision. : 
JALKA ms re ae te woe BGT 


See Possession. : 


‘ss ve e 
JOINT DECREE Act VIII. of 1859, s. 207.] Three persons obtained 

a joint decree. Two of them took out execution, and realized each 
lig own share. The third applied for execution within three years 
from the time of the last proceedings taken by the other two; but 
after a lapse of three years from the last proceedings taken jointly 
by all three. 

- Held, that under section 207, Act VIII. of 1859, there was no 
severance of the decree, and therefore the proceedings taken by the 
two kept the deerce alive. ° 

Azazunnissa Kuaton v. Saasnt Buusnan Bose... App. 47 


t——Execution.] Where two joint decree-holders, each 
_ interested in an eight-anna share in 1 money-decree, issued joint 
—exécfition, and one of them, after the death of the other, received the 
whote agnount dué under the decree, held, that this was only satis- 
faction as respects half of the decree, and that the representatives 
- of the, deceased were entitled to issue execution for the remaining 
half. : wena 
« Manima Caanpra Roy 0. Prartmonan Cowie App. 43 
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JOTE. See RetixqorseMent of ——. 


JUDGMENT ary ke, Bion Pe App. 20 
See Appettate Court. 

JURISDICTION. * naa 
8. M. Ram Prant Dest 0. Divsnate Mooxersms... §.N. xili 


aa ah ae .. A.G. 1, 182, 217, 246 
See Revenue Courts. See Angas or Rent, 
See Surgrintenvence. See Lunatic. 


—_ tee ee 38 or A. Cr 11 
See Reapes1Zance To KEEP Peace. * 


———-Act X. of 1859, s. 23, cl. 7.] A suit for the de- 
claration of the right of the plaintiff to a Share in the produce of 
certain trees, on the allegation that those trees were planted by a 
person whose rights had passed to the plaintiff by a bill of sale, 
is cognizable by the Civil Courts, and does not come within the 
meaning of clause 6, section 23 of Act X. of 1859. 











* Sauna Ramzan Art », Syep Anwar ALL ~ ove App. 19 * 
——_—_———-——-Kabuliat—Act X. of 1859, 8. 23, cl. 1.) Asnit ~ 
to set aside a decree by a Deputy Collector for executing a 


k&buliat ia favor of the defendant and for a declaration that the 
‘land in suit pertains to the talook of a third party, is not cogni- 
zable by a Civil Court. By clause 1, section 23, Act X. of 1459, 
the exclusive cognizance of suits by a zemindar against his ryot 
to obtain a kabuliat is reserved to the Court of the Collector. 

Sonaran Roy v, Annapa Kumar MooxsrsEs «. App. 38L 


a= - — Objection-~A ppellate Court.} The defendant object- ° 

ed to the jurisdiction of the first Court, but took no objectior to 

the jurisdiction before the lower Appellate Court. - Held, that ob- 
jection to the jurisdiction was waived. 

Mowammen Hossein v, Rasa Axaya Nawayan Pau App. 42 





———--——_—- OF CIVIL COURTS Pee a KB. i 
See Costs or Partirion. 
———————. OF CRIMINAL COURTS _... ese FB. 21° 


See Restsrance oF Crvit Process. 


OF MOFUSSILSMALLCAUSECOURTS, A.C. 108 
See Arracument or Savanies or Raipwax Servants. 


——_—-~-—— OF REVENUE COURTS _... we ALC, 287 
See Act X. or 1859. 


—-——_-—___ OF SMALL CAUSE COURT. 








Hossein v. Diceenson .., - .-SN. iti 
Nastruppin v, Kuopapaxsn SN. vii 
— a rs . A.C. 77 
_ See Moveanie Paoperry. > 
: * 
KABULIAT - vat jes als Th Mia - App. 81 
See JURISDICTION. * ny dpa 


8 

— — Enhanced Rate—Patta—New Ground.] In a suit fora 

kabuliat at an enhanced rote under. @patia, the terms of which 

were that the lessee should hold the lands for four years rent-free, 
. 
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that after measurement the lands were to be assessed, that then he 
wasto pay four annas a biga in year 1265, six annas in 1266, 
and eight annas and 3 gundas in 1267 and for five years after, 
held, this did not constitute a mokurrari holding at a fixed rate, 
Case was remanded to ascertain what were the rates of similar 
lands in the neighbourhood in 1274, and decree to be made accord- 
ingly. Heid, ab, that a fresh ground could not be taken in appeal 
puioh had not been taken below though based upon a Full Bench 

ra 

Kastmupp: Kuanpxar v. Naprk ALI TaRarpar we = ALO 


KABULIAT— Fractions of Shares.} One of the share-holders of an un- 


divided zemindari cannot institute a suit to obigin a separate — 


kabuliat from a ryot for the fractional share thereof 
Updya Cuaran Duar v. Kaxitapa Dast... ve App. 


--———Landlord and Tenant] The defendant was under- 
tenant in respect’ of lands which his lessor held under a modafat 
from the zemindar. Subsequently the lessor left, and the zemindar 
gave the defendant a patta for part of the lands covered by the 
modafat and to the plaintiff a patta for the whole of the land> 
covered by the original modafat, but did not assign any of his 
rights, as zemindar, to the plaintiff, to recover or enhance the rents 
reserved in the patta he had granted to the defendant. Held, in a 
suit for a kabuliat at an enhanced rate, that the plaintiff and defend- 
ant were not in the position of landlord and tenant, so as to 
enable the plaintiff to maintain his suit. 

Kava Sueiku v. Pancau Manpau tee ae ALO 


-, SUIT. FOR—Fractional Share in Undivided State—Act 
X. of 1859.] A proprietor of a fractional share of an undivided 
estate, though receiving a definite portion of the rent from the 
ryot, is not entitled to maintain against him a suit for a separate 
kabuliat in respect of such undivided share. 








Rawr Saratsunparr Dent v. Watson... we ALO. 





ig Syep Aumep Riza v. AaHorr ... a ow BN 


KISTBANDI... se tye fe ee we ALO 
See Payment. ‘ 


’ 





-—~-— Execution of Decree.) Where a judgment-debtor exe- 
cuted a kistbandi, or instalment bond, providing for the satisfaction of 
the decree which had been obtained against him, and subsequently 
failed to pay according to the terms of the kistbandi, held, that the 
decree-holder could enforce his claim under the terms of the 
kistbandi by proceedings in execution, and need not file a fresh 
suit. 

Tan Biswas v, Kaztvas Baxersee oe ow AG 


LAKHIRAJ ... nes aa ane toe wo ALG 
See Onus Pronannr. 


—————_ MEASUREMENT OF. : 


Peasannamyr Dent v. CHANDRANATH Cuowprxy ... SN. 
LASBLORD AND TENANT ... is i tas, TA 
a See Kasouriar. 3 


LEASE AT ANNUALBENT (A TAA) Rogisiration—Act XX. of 
1866, 5. 19, cl. 4.] A lease fer no definite time, but fixing an annual 
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Pago 
rent, falls within clause 4 of section 17 of Act KX. of 1864 and ° 
must be registered in order to be admissible in evidence. 
Ramxumak Manpar v. Beassnant Mana we ALG 75 
LEGAL DISABILITIRS * aces ae ase ww PLC il 


See Contract oF Sars. 


LESSOR AND LESSEE—Possession.] Where alessor who had never 
been in possession, granted a patta of lands to which his title was dis- 
puted, and the lessee was kept out of possession by the defendants, 
who disputed the lessor’s title, held, that the lessee could main- 
tain his action for possession of the lands, and need not make his 

~ lessor a co-plaintiff. 

Prangeisuna Dey ». BISWAMBHAR SEN... w A.C. 207 


LETTERS PATENT, 1865, s. 36-——Criminal Procedure Code, 8. 420— 
Criminal Appeals.] Where a criminal appeal is heard by two 
Judges, sitting as a Division Court, and they differ in opinion, the 
opinion of the senior Judge must prevail under section 36 of the 
Letters Patent of the High Court, notwithstanding section 240 of 
the Criminal Procedure Code. 


. Tue Queen v. Kazrm Twaxoor ... os ow FB. . 26 

LIEN ee ws Ms ete a «. App. 6 
See Morreaar. See Priority or ——. 

LIMITATION: “* fe Sy sis - BO 1 
See Contract or Sane. 

eaten ee i és A. C. 306, $13, 320, 345 
See Monammepan Law. See Avoption. See Payment. 
See Execution. » 

_o aoe aes oe Sve App. 24, 26, 29, 45 
See Exxcurion.. See Certiricats. See Possession. 


See Execution. 4 
——— Account-—Cause of Action—Act XIV. of 1859, s. 1. 
cl. 16.] The representatives of a gomasta, who had, for the last four = 
years of his life, taken the moneys of his employers in advance for 
the purposes of the business, were sued for the balance of acecunt 
of such moneys after giving credit for the amount of. the gomasta’s 
annual salary. Held, that the suit, being brought in lesa than six 
years from the date of the gomasta’s death, was not barred by the 
provisions of Act XIV. of 1859. z 

Kaur Katsana Pau Coownnry v. Sarmati Jacatrea =A. OC. 139 


Accounts—Act X. of 1859, s. 33.] Section 33, Act X. 
of 1859, gives the benefit of the extended period of limitation to a 
man who shows reasonable diligence, and not to one who having 
the means of knowledge carelessly neglects to investigate the 
accounts. 


Duanrat Srna Docar v. Ranman Manpar ve ALC. 269 


————Aet VIII. of 1859, s. 246.] Certain lands were 

attached under a decree against the ancestor of the plaintiff, but on 

the intervention of the defendant, under section 246, Act VIII. of | 

1859, they were released to him. tr; domes 
Held, that was not an order made between plaintiffs and defend- 

ant, such as to. make it necessary for the former to sue for declara- 

tion of title within one year. 5 i a 

Nirra Kortra v. Bisuxuram Konrra sie ae App. 49 
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LIMITAT(ON—Act X. of 1859, 8. 32—Cause of Action—Trespass.] 
A, a zemindar, sold the rights of B, his patnidar, for arrears of rent, 
under Regulation VIII. of 1819, This sale was subsequently set 
aside at the suit of B for irregularity. A then sued B for the arrears 
under Act X. of 1859, and B raised the defence that the suit ‘was 
barred, more than 3 years having elasped from the close of the year 
in which the arrears became due. ‘Held (reversing the decision of © 
the High Court) that upon the setting aside of the patni sale, the 
patnidar took back the estate subject to the obligation to pay the 
rent; and that the particular arrears of rent claimed must be taken 
to have become due in the year in which that restoration to posses~ 
sion took place, and plaintjff could sue within three years from the 
close of that year. Also that A was not guilty of a trespassin - 
bringing the property to sale under a defective notice, and A could 
not have sued for the arrears pending the proceedings to set aside 
the sale. : ‘ 
Rani SwanwfMarr v. Suasnt Muxay Bammant .. =P. C0. 10 


——Act XIV, of 1859, s. 1, cl. 9—Commencement of 
Right to sue.] Ina suit brought on the 29th July 1867, to recover 
pack a deposit of purchase-money paid in September 1863, it ap- ~ 
peared that the vendor had re-sold the'estate, and that the’ plaintiff . 
thereupon sued for and obtained a decree for specific performance 
against the vendor and the purchaser at the re-sale. On appeal b 
the purchaser at the re-sale, the decree was reversedson the 29 
August 1865, Held, that the suit to recover back the dcposit was 
not barred under clause 9, section 1, Act XIV. of 1859, since 
the cause of action for its recovery did not accrue till 29th August 
1865. ‘aire 
Ramsoy Dey v. Sernate Sine... ee w ALC, 170 


Oe 
Act XIV. of 1859, cl. 13,8. 1, § 2—Benamidar— 2 
Trustee.| A Hindu died in 1840, leaving him surviving seven 
sons, who after their father’s death, entered into joint possession of 
certain immoveable porperty which had been left by him, and con- 
tinued to live in commensality until 1859, when a separation in 
~ mess took place. Subsequently, more than twelve years after the 
father's death, a suit was brought by the youngest sqn for his share. 
of the joint ancestral propetty belonging to the father, and to pro- 
perty subsequently acquired out of the proceeds oft such joint . 
estate, to which the brothers were entitled in equal shares. The 
plaintiff failed to show that any payment was made to him or any 
person through whom he claimed by the person zn postetsion; or 
management of the property within twelve years before the com- 
mencement of the suit. _ 
Held, that the suit was barred by limitation under clause 18, ‘ 
section 1 of Act XIV. of 1859. 
Heid, also, that a benami transaction does not create the relation 
of trustee and cesiuique trust. A benamidar is not a trustee within 
the meaning of Act XIV. of 1859, section 2. 
Umasunpari Dast v. Dwarkanatu Roy... * .. A.C. 284 


Act XIV. of 1859, s. 1, el. 12—Possession.] Ina suit 
to recover “possessign of immoyeable property, the defence was 
-adverse possession for more than 12 years, except for two short 
= poriods, during which phiintiff had been put in possession by a Civil 
Court; Grat, under a decree of the High Court between the same 
parties, but that they had begn dispossessed upon that decree being 
reversed on review; and second, under a misconception by the 
Principal Sudder Ameen of another order of the High Court, in 
“ 
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another suit between the same parfies, but that they haveagain 
been dispossessed after appeal by defendant to the High Court. 
Held, per Locu, J. (Guoven, J., dissenting) that plaintiffs’ posses- 
sion during those two periods was not bond fide and that the suit 
was bi 2 toe 
Marr Sine t+ Raza Litanann Sine ee - ALC. 178 


LIMITATION—Act XIV. of 1859, ss. 2 §& 5—~Purchase—Name of 
Idol—Trustee—Benami.] In 1799 an estate was purchesed in the 
name of an idol, and immediately afterwards was mo! ed, ‘Sub- 
sequently, when the mortgage-debt had been paid off, it was re- 
conveyed to the idol. After this the names of the idol and of ita 
sebait were entered into Collector's bookie owners of the estate. 
In 1812, the purchaser again mortgaged the property, and in 1816, 
his widow executed a second mortgage, of it, tb pay off the mort- 
gage of 1812. In 1820, this second mortgage was foreclosed. ‘The 
Gefondants held the property under titles derived@from the mort- 
gage of 1816. The sebait’s representatives, in 1867, sue to re- 
cover possession of the property as belonging to. the idol, alleging 
that the purchaser was a mere trustee for the idol; that the present 
holders of the property were cognizant of this, or might have 
learnt it by reasonable enquiry, aud therefore took the property 
subject to the trust; that, accordingly, the suit now brought was 
a suit against trustees within section 2 of Act XIV. of 1859, and , 
could not b@barred by any length of time. There was no evi- 
dence of aformal dedication of the property to the idol, Medd, 
that the defendants claim under purchasers who had purchased 
bond fide and fdr valuable consideration, within section 5 of Act 
XIV. of 1859; and that, therefore, the period of limitation was 
12 years from the date of purchase, and the suit was barred. 

Manarant Brasa Sunpsrr Desi v. Rant Lacumr Kun- 
WARI or Epes ter sae sae ALC. 185 


———Act XIV. of 1859, 88.20 § 17—Stamp Fees—Pauper 
Suits.] A decree had been obtained by a party suing in forméd 
pauperis against Shami Mohammed (appellant). The Government 
(represented by Munshi Mohammed Ali Khan) now sought to ~ 

+ recoyer against Shami Mohammed the amount of stamps which 

*. would have been paid-by the plaintiff, ifthe had not been permitted 
+ to sue as a pauper. Held, that the right of Government to recover 

the stamp fees in question under section 309 of Act VIII. of 1859, 
is not affected by the law of limitation laid down in section 20 of 
Act XIV. of 1859.%. 
Sani Momamuep v. Munsut Monammep Axi Kuan App. 22 


Act XIV. of 1859, s. 20—Evxecution.] A decree was 
obtdined on 16th of April 1859, and execution was applied for on 
28th December 1861, when the applicant was ordered by the Court 
to produce a certificate of heirship. On his failing to do so, the case 
was struck off. He next applied for execution on 13th August 1864: 
Held, that thé proceedings taken in 1861 were not bond jide 
proceedings of Court, such as would keep the decree alive, and 
that the application was barred. 6 . 
Lacumirat Sine Roy Banapur v. Warm Art... A.C. 194 

















Execution—Decree.] A decree'was passed in 1850, ~ 
and was in force in 1859, when Act XIV. of that year was passed. 
Between August 1860 and 25th April 1864, nothing effective was 
done in furtherance of execution. Petitions for execution-were 
filed in May 1861 and August 1862, and the usual orders passed on 
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them; but they were struck of in default. On 25th April 1864, 
another petition was filed, and notice was served on the debtor. 
Held, that at that time the petition for execution was barred by 
limitation. The decree was not kept alive by the petitions of 
May 186] and August 1862, which were struck off in default.~ 
Rasa SaryasaRan GuosaL Banapur v. Buairas CHANDRA 
Branmo... age os 7 we ASG 


LIMITATION—-Odjection— Special Appeal—Act XIV. of 1859, el. 5, 
$s. 1—Act VIII. of 1859, s. 246.] An objection not taken in cross- 
appeal before the lower Appellate Court cannot be taken in special 
appeal. But if the case be remanded for new trial, such objection 
may then be taken before tite Court of first instance. 

On attachment of certain property, plaintiff and defendants 
preferred their respective claims thereto. he plaintiff's claim was 
disallowed: but the defendant's claim was allowed. The plaintiff, 
after the lapse of a:year from the date of the order disallowing his 
claim, sued to recover possession of the said property. The defence 
was that the suit was barred by lapse of time under clause 5, section 1, 
Act XIV. of 1859, and section 246, Act VIII. of 1859. 

. Held, clause 5, section 1, Act XLV. of 1859, and section 246, Act 
VIIL. of 1859, do not apply to such a suit. 
Dorcaram Roy v. Rasa Narstnc Den... wo ALC 


i Purchaser at Execution Sale.] One of @ur children 
set upea deed of gift and a will, in virtue of which he wag in 1842, 
placed, by a summary proceeding of the Courts, in possession of 
the whole estate left by his dece: father. The rights and interests 
of two other children were subsequently sold in execttion of a 
decree for debt, and purchased by the present plaintiffs. A fourth 
child instituted a suit against the first mentioned one, to set 
aside the deed of giff and will, the result of which was that, 
in 1855, the will, which affected two-thirds of the estate, was 
set aside as having been made without due consent of heirs, the 
consent alleged in the will being held to be no consent. ‘I'he plain- 
tiffs now sued to get possession of the shares of the two children 

© whose rights and interests they had bought, Held, reversing the 
decision of the High Court, thai the plaintiffs as purchasers at an 
execution sale, were in no better position than claimants under any 
other conveyance or assignment, and their cause of action arising 

~ in 1842, they were barred by limitation. 

Rasa Enaxer Hossein v. Grammarti Lan ow BC 


—-—Summary Dectsion—Act XIV. of 1859, s. 22.] ° The 
words “summary decision” as used in section 22, Act XIV. of 1859, 
mean a decision of the Civil Courts not being a decree made in a 
regular suit or appeal. Under section 22, Act XIV. of 1859, the 

eriod for enforcement of such decision is one year from the time 


it was passed. 
Rampaan Manpar v. Rameswar Bacrracwarsge... A. C. 


LOCAL EXQUIRY ... oe oss as v  App. 
See Evipence. 7 


LUNATIC—Act XXX V. of 1858, s. 2—“Residing”—Jurisdiction.] A 
= Iwnagic-had been for a frumber of years in involuntary confinement 
in Bhowanipore “Lunatic Asylum within the jurisdiction of the 
Court of the Judge of the 24-Pergunnas, and was possessed of pro- 
perty eut of that jurisdiction. On an application to the Judge to 
appoint a manager of his property, held, that as the lunatic was 
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residing within the jurisdiction of the Court of the 24-Pergunnas, 
the Judge could, under Act XX XV. of 1858, section 2, enquire into 
the fact of his insanity and order'a manager to be appointed to 


the estate. 
Jonss Caraering Duzant v. Cuanpra Nauta Cuatrer- 
JEE aire oe one oe we ALC. 


MADRAS—Tllegitimate Son—Maintenance.| Ina suit for maintenange 
brought by an illegimate son of a Hindu zemindar, deceased, held, 
that it was established that the plaintiff was the natural son of auch 
zemindar and recognized by him as such, it having been not essen- 
tial to the plaintiff's title to maintenance that he should be shown 
to have been born in the house of his father, or of a concubine 
possessing a peculiar status therein. Case remanded for the 
Courts in India to try whether such maintenance cay be a charge 
upon an impartible zemindari, or if not, out of what: property or 





fund, if any, the son was entitled to be paid. 4 
Maruswamy Jacavera Yerrara Nargew v. VenKaras- 
wara YETTAPA ite ave ove tee . 
MAINTENANCE. 
Umacuagan Cuowpury v. Nirampint Desr - ... S. NL 
See Mapras. F 
ee een See sie fa we AAG. 
See Son's Wipow. 
MASSES ..., ove ane eis ats ow OC 
See Winn. 


. 
MASTER AND SERVANT—Trespass.] The appellant having ob- 
tained a decree for khas possession of a share in a zemindari had 
” refused to recognize the ryots whom the farmers under her co- 
sharers had settled in the estate; and her servants cut and carried 
off the crops of these ryots. . 

Held, by Guover, J., that the appellant was liable for the acts of 
her servants which were done in furtherance of her known wishes, 
and for her benefit. ‘ . 

Held, by Locu, J., that those acts were beyond the ordinary 
scope of the servant's duty, and that unless it could be shown that 
the appellant ordered or ratified the acts she was not liable. In the 
present case the circumstances gave rise to a strong presumption 
that the acts were done with her knowledge, which presumption 
had not been rebutted ; and therefore shewas liable. 

Rant Suamasunpagt Desr v. Dugau Mannan ... A.C. 


MEASUREMENT OF LAKHIRAJ, . 
Paasannamayr Dest v. Coanpza Nata Cuowpurr S&S. N. 


MESNE PROFITS. 
Banoo Gaunt Batsyatn Parsap v. Bupnu Sine... 8. N. 


8. M. Ram Pyar Desi v. Divanata .Mooxerssn , S. N. 








————~Possessory Decree—Act XIV. of 1859, s. 15.] 
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A. decree for possession in a suit under section °15 of Act XIV. &f « . 


1859, is prima facie evidence that the plaintiff in that Suit is entitled 
to recover from the defendant therein, mesne profits for the period 
of dispossession. . 


oe 
Kapaa Cuarax Guarak v. Zamununissa Kuanum A. C. 


67 
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MINOR—Relinguishment of Jote by Guardians.| A sued B to re- 
cover possession of an hereditary jote, of which he alleged he had 
been dispossessed by B during his minority. B raised the defence 
of relinquishment by A’s grandmother and guardian. - The 
lower Court decided’on the merits against A; but on special 
appeal the High Court held that it was not shown that the relin- 
quishment was for the benefit of the minor, and therefore the decree 
of the Court below must. be reversed. On review, Locu, J., held 
that the judgment of the High Court in special appeal must be 
reversed as being ulira vires, for that the qtestion of injury to the 
minor was noturged in the Court below, no issue was raised on that 
point, and even if the relinquishment of the jote by the guardian did 
turn out to the disadvantage of the minor, that was not sufficient 
ground for setting aside the act of the guardian as invalid, provided 
that at the time it was done, it appeared to be for the interest of 
the minor, and was done in good faith, Guover, J., held, that the 
conclusion of the High Court on special appeal was justified, but was 
willing to remand thg case to the Judge below to find the fact, 
whether or no the relinquishment by the guardian was made in 
good faith for the interest of the utinor. : 

,  Maruvranata Dorr v evan Natu Mooxensen A. C. 


MITAKSHARA we abe aes one wo EB 
See Hinou Law. 


—_—_-—_- LAW soi a ive ‘= App. 
* See Hinvv Winow. a 
MOHAMMEDAN LAW fe ae wise ow AO 


See Par-EMprion. 
: Dower—Limitation—Succession.] Among 
Mohammedans, deferred dower becomes payable on the dissolution 
of the marriage, whether by divorce or by the death of either of 
the parties. — 
According to Mohammedan law, when the heirs of a woman 
claim dower from her husband, which was mowajjal or deferred, and 
+ not due or payable till her death, their claim is a simple money claim 
founded solely on the contract made by the husband, and a suit for 
such‘dower fhust be brought within three years of the wife's death. 
(Act XTYV. of 1859, section 1, cl. 10.) - 
The husband is not a trustee for his wife in respect of her dower, 
nor has the wife a lien on her husband’s property. 
Query as to the nature of the wife's claim for dower against the 











heirs of her husband. e 
Shazada Mahomed Faez v. Shahzadi Oomdah Begum com- 
mented on, . 


Mental derangement is no impediment to succession under the 
Mohammedan law. ° 
Mir Mamar Axi v. AMANI _ be wo AO 


Pre-emption—TIshiehad.] tis necessary to 
the. enforcement of the right of pre-emption that all the pre- 
scribed formalities should be strictly complied with. ‘To the -cere- 
mony of Istehad, or Talab-Ish-had, it is essential that there should 

. be an express invocation of witnesses. - 
° ~"“"Pmoxas Sune v, Joaeswaz Sine ... os ow AG. 


MOKURRARI wa as ee - we AG 
, , See Esuancemsnror Renv. 











——_-——_—— TITLE. See Evimence or —~. 
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MURTGAGE—Tackiag.] The English law of tacking is not recognized 


in the Court of this country. 
Upara Caanpra Rawa v. Boasanast Jana Sie App. 45 


, INDEFINITENESS OF st w A.C. 230 
See Paionrry oF Lien. 


— LIEN—Deécree.] A executed in favour of B a simple 
mortgage of certain property. He afterwards executed in favour of 
C a mortgage by bye-bil-wafa, or conditional sale, of the same pro- 
perty. C obtained a decree for foreclosure, and got possession there~ 
under. B then obtained a money“decree against A, and in execution 
seized and sold and became the purchaser of the said property, 
and was put into possession of it. On C suing B to recover pos- 
session, B clamed to be entitled to hold the property by reason of 
the prior lien which he had under the simple mortgage. Held, that 
as B had only pot a money decree and no declaration of his rights 
as mortgagee, he could not set up a prior lien against C. 

Kasmonnissa Bist 0. Hurannissa Brat ... vo» = App. 


MORTGAGOR AND MORTGAGEE—Interest— Reg. XV. of 1793— 
Accounts.) The principle that a party cannot both approbate and 
reprobate the eame transaction, is applicable to Indian cases. 

Where a mortgage deed stipulates for interest at 9 per cent, 
but other and collateral deeds, forming part of the same transac- 
tion, provide for further profits to the mortgagee, held, that the 
mortagor connot, unless there be a positive legal enactment to hat 
effect, be heard to plead that the written engagement, though not 
extending to the whole profit stipulated, must be adhered to as 

inst the mortgagee, though the mortgagor may go beyond it to 
show the full extent of the profit, and so to be relieved from the 
consequences of his actual contract. é 

Interference with the rate of interest in India was e thing of 
positive law, and cannot be extended beyond the provisions of the 

egulation (KV. of 1793). Section 9 of the Regulation does not 

declare that where an attempt has been made to elude the usury 

- laws, the contract is itself void, nor does it direct the retuen of the 
pledge without redemption. The mortgagee may retain his pledge 

PatiD he hag received out of it his debt with interest at 12 per 

cent.; the maximum allowed by section 10 of the Regulation. * 

In a suit for redemption, on the ground that the debt has been 
satisfied with interest, the onus is on the plaintiff. A mortgagee is 
not an assurer of the continuation of the same rate of profit as his 
mortgagor was able to raise. Hence an estimate of the rental pre- 
ceding mortgagor's possession is not suffitient proof @f the profits 
in his time. 

The nature of the accounts which a mortgagor may call for from 
mortgagee, explained. The mortgagee need not personally attest 
the accounts, if he has no personal knowledge of them. 

Presumptions against mortgagees for non-productions of accounts 
must have reasonable limits, and not be mere conjectures or based 
on in exact data. = 

Saam Maxuanuat v. Sarxeisnna Sine «.. we PC. 


MOVEABLE PROPERTY—Jurisdiction of Small Cause® Court— 
Act XI. of 1865.] Huts.are not moveable property within the 
2 f 


meaning of Act XI. of 1865. < owe * 

Rascwanpra Bose v. DHaRMACHANDRA Bose we ALC 77 

MULTIFARIOUSNESS ase ae oes «. App. 653 
See Puaint. . 
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MULTIFARIOUSNESS—Procedure.] A suit against five defendants, 


including claime of. the most miscellaneous character against each 
defendant, was dismissed by the first Court, on the ground of mul- 
tifariousness. The Subordinate Judge, on appeal, fata, that plain- 
tiff was in any case entitled to a decision on one of his claims; and 
further held ‘that the suit was not multifarious. Held, on special 
appeal, that the Court could not select one claim on which to pro- 
ceed, when plaintiff insisted on pressing all. . 

Held, further, that the plaint was multifarious; and though it 
would not be permissible for defendant to take that objection for 
the first time after the case had been fully gone into on the merits, 
yet, as the objection had been taken originally, the suit was properly 


dismissed by the first Court. 








Munsnt Masiguppin Anmep v. Basoo Ram Cuanp A. C. 
MUTINY ACT—(30 g 81 Vict. c. 13), ss. 2 § 99. 

Nasrauppin v. Kaopanaksa a 8. N. 
—_—-. (80 § 31 Vict., c. 13), s. 99. ; 

Togszin v. Dickenson ... _ 8.N, 
NATIVE STATE IN ALLIANCE A.C. 

- See Commission. 

NAVIGATION. See Oxsrevctixre ——. 

NEGLECT Sa on ans fe 2 App. 
-~ See Cenriricats Tax. 3 
NEIGHBOURING LAND, INJURY TO App: 

See Water Rigas. . : 
NEW GROUND 35 ve wed es ww ~ALC 
See Kanuriar. 
as ane «App. 
See Spucian Apriat, 
NEW ISSUES ons eee App. 
_ See Sreciat APreau, 
NON-AGCEPTANCE... ese 0. C. 
# See Contract, 
NOTICE OF FORECLOSURE, 
_ Monsar Baznus Raum v. ABDULLA 8. N. 
OBJECTION : we App. 
See Punispicti0n. 
—_——___. ‘A.C. 


See Limrration. 


OBSTRUCTING NAVIGATION—Aect V. (B. C.) of 1864] To 
render a person liable under section 16, Act V. (B, C.) of 1864, for 
obstructing the line of navigation of a Government canal, it must be 


shown that he wilfully obstructed the navigation. 


Tie Queen v. Kavi Mansi... we 7A, Gr, 
A ROAD—Act XXV. of 1861, s. 320.] Where A 


* complained merely to the Magistrate that a certain road had been 
~ Gbstfieted by B and others, held, that the Magistrate was not 
bound “to enquire into the matter under section 320 of Act XXV. 
of 1861. s 

‘Sue Queen v. Rassun Nusar ... «App. 
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OCCUPANCY, RIGHT OF —Determination of Tengney.] In a suit by 











alessee to oust the tenant in possession, held, that the tenancy 
must be shewn to have been legally determined by notice to quit, 
demand of possession, or otherwise. 

‘W. Frrzparaicx v. G. Wattacs ove ww ALC. 3817 


—————--__—- Transferable Tenung.} A transfer of a 
mere right of occupancy gives ne title to the transferee against 
the Femgndsg. 

Rast Durcs Sunpart zc. Brrnpanan Caanbra Sipgar 





CHuowparr oo oe one « App. | 87 
ONUS Sie Pas as sv a6 w PLO. Atk 
See Contract oF Satz. 
ONUS PROBANDL ... ane ot Ses w FL BOF 
See Cuarm. 


Bond fide Sale.]_In execution of a decree, the 
judgment-debtor's right, title, and interest in a certain property 
‘was attached. The plaintiff thereupon preferred a claim under 
conveyances from the judgment-debtor; but it was rejected, and , 
the property was sold. The judgment-creditor purchased the 
same at the auction, and sold it tothe defendant, whe ousted the 
plaintiff, who thereupon sued to recover possession under his 
conveyances. 

Held, thes the onus was not entirely upon the plaintiff to pyove 
bond fides of the sale ; but that the evidence adduced by the defend- 
ant be examined also. 

Samat Dent 7. Mapan Monan Sine ... wo A.C. 326 


—Lakhiraj—Enhancement of Rent.) The suit was 
for enhancement of rent. The defendant set up that certain plots 
of land, rent of which was sought to be enhanced, were lakhiraj, 
and therefore not liable to pay rent. ~ 

Held, that the onus was not upon the defendant to prove the 
land was lakhiraj, but upon the plaintiff to prove that,the land 
was mal, or rent-paying. 

Semble.—The Courts are accustomed to require some prima facie 
evidence from defendants raising such defence, that they hold some 
lakhiraj lands. 7 

Seipnar Nanpi v. Braza NatH Kuxpu Cuowpgryr A.C. 211 














-Possession—Tiile.] Ina suit to recover posses- 
sion of certain property, on proof that the plaintiff had been 
dispossessed by a bénamidar, in whose favor a conveyance had 
been executed by the plaintiff's father, held, that the presumption 
arising from the defendant's recent and unexplained possession 
being rebutted by the plaintiff's prior, continuous, an aceful 
possession, the defendant must shew affirmatively that his-title was 
a valid one, and could not raise the defence, that the plaintiff was 
prevented from showing it to be invalid. : 
Manesa Cuanpza Banporapaya v.8.M. Barapa Dent A. OC. 274 
7 


ORDER AND DISPOSITION one ae wy OFC. 56 
See Sane or Goons. 

OWNERSHIP see 6 nn. a) 
See Evipencs. se « 


PARTICULAR SHIP, GOODS BY A * 


Manpausupan Kewnvu v. Bimagtnat oes ow SSN ix 
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PARTIES... ae one we a .. App. 
See Bonv. 


See Preabixa. 

PARTITION. See Costs oF 

-—— Regulation XIX. of 1814— Civil Suit] Where a par- 

tition of an estate, under Regulation XIX. of 1814, has bé@n carried 

out and confirmed by the Revenue authorities, it seems that one 

share-holder cannot maintain 4 suit in the Civil Court to have it 

declared that he is entitled to a share larger than he claimed in the 
partition proceedings. 

Bamsanaya Sine v. Syop Muzwan Ar ... on App. 








PARTY fe nee 
See Exgcurion. 


PATTA 8 oe oy a aes wo ALC 

See Kanuriat. 

PAUPER SUITS... _ ct sen a. App. 
-See Limrration. 


PAYMENT—Kisthandi—Limitation—Act VIII. of 1859, 8. 206.] A 

judgment-creditor is entitled to provapayments made according to 

‘the terms of akistbandi for the purpose of shewing that his right 

to sue out execution under the kistbandi was not barred by limi- 
tation. 

Query, whether part payments under a decree may not be 

proved, although they have not been made through the Court, or 

certified to the Court, under section 206 of Act VII. of 1859. 


Buvupanzswari Dest v. DenonatH SANDYAL wo AOC 

PAYMENTS OUT OF COURT ae nit ws App. 
See Execution. 

PENAL CODE, 50. 5,29, ann 463... ois we AL Or. 


See Forcery. | 


w FB. 


————_-__-—,, «. 186 


See ReaisTRATIon oF Civit Process. 


———--— ——, 88. 191 & 192—False Evidence—Verification—Act XI. 
of 1865, 8. 21 (Mofussil Small Cause Courts Act. x4 A made an 
application for a new trial under section 20 of Act XI. of 1865. He 
filed a memorandum of his grounds verified as a plaint, and therein 
knowingly made a false statement. Held, (Guovar, J., dissenting ) 
that he had not thereby committed an offence under section 191 or 
192 of the Penal Code. 








In re Hanan Manpat ... vee ou ww. A. Cr, 
a , 8. 206. 
Geor Caanpza Caukersutty v. Keisnna Monan - 
Sing fea ons oa ee aw SN, 
PERPETUITY se tee an -_ w OC 


-° 2 See Hinno Wi. 


PLAINT—Aet VIII. of 1859, 8. 246—Claim—Declaratory Decree.] 
An Appellate Court is competent at any stage to allow objections to 
be taken to an apparent defect in the plaint. 
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Held, that a party against whom an order has been obtained under 
section 246, Act VIII. of 1859, must, if he sue for its reversal, assert 
substantially the same right as that which has been contended for 
in the execution. 

Held, by Jacxson, J., that in a suit for declaration of title, defend- 
anta must have given a cause of action by impugning it ante- 
cedently to plaint filed, even though their written statement be 
hostile. 

Coxvif®Cowrz anp Co. v» Mrs. Barsans Owen Junta 
Extras see és mee ase aw ALC 


PLAINT— Cause of Action—Multifariousness.] When a plaint disclose 
- different causes of action against different parties, it is bad in law, 
and the suit is not maintainable. . 
Rant Sanat Sunparr Dest v. Sunza Kant Acwanst 
Cuowpury ... aes a . . App. 


PLEADING—Parties—Practice—Costs.] Each of two share-holders 
in a talook sued separately for his share of the rent due from ao 
tenant who held under one kabuliat. 

Held, that when both the share-holders were. before the Court, 
though in different suits, the suits were maintainable, but-that no 
more costs were to be awarded to the plaintiffs than if they had sued 


jointly. 
Brant Monan Sine v. Miaza Gazt a a A, C5! 


—---——- GUILTY ane we ar «Fe B. 
See Carminat Procepurs Cons, ss, 362 ann 363. 


PLEAS NOT TAKEN BELOW Sin aes - PC 
See Facr. 


POLICE ENQUIRY. mark 
Inne Foxtu Saar... ae aes vw 8. N, 


POSSESSION F bis be A. ©.173, 207, 274, 


See Liurrarion. See Lesson anp Lusses. See Onus 


Prosanpt. See ADOPTION. 
. 


See Evmence. See Res-Juprcata. 


—_—_— vee on on von we A, Or. 
See Rieat or Parvate Derence. 


——-——-— Cortificate—Acl XX VII. of 1860—Criminal Procedure 
Code, s. 318.) A and B had a dispute about possession of, a certain 
muth. A wasdeclared by the Magistrate, under section 318 of 
Criminal Procedure Code, to be in possession. Subsequently, B 
a certificate under Act XXVII. of 1860, and applied to Be 
Magistrate for possession, which was given to him. 

‘eld, that the Magistrate’s order giving possession to B was 
irregular, and must be set asde. 
Manant Daanras Giat Goswami v. Sriratr Girt 
Gosw AMI one ae a we A. Cr. 
— Limitation.] In a suit for possession of certain Jands 
purchased by plaintiff ata sale in execution of a decree of the 
Sudder Ameen’s Court, the lower Court held that ‘ posséssion by 
proclamation of sale, through the Sudder Ameen’s Court, was pos- 
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session through the Court,” and that the suit deing brought within. “. 


12 years of that proclamation was in time. Held, on appeal, that 

such imaginary possession was no possession at all, and that the 

suit was barred by limitation. » . 
Monsui Jower Aur v, Ramcnanp on a. App. 


29 
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POSSESSION—Title—Aci IV. of 1840—Jalkar.] A originally owned 
two zemindaries between which lay a Bil or marsh, of which he 
also owned the fisheries. One of the zemindaries was sold, and 
purchased by B, but the Bil fisheries still continued with the remain- 
ing zemindati held by A. After the sale, certain lands reclaimed 
from the Bil were for some years held by B as part of his purchased 
zemindari. A instituted a summary suit under Act IV. of 1840, 
and was by an order of the Magistrate put in possession of these 
lands. B brought « regular suit against A to recover@Me lands, 
and to set aside this order. Held, (reversing the decisions of the 
Courts below) that it was necessary for B to show a better title to 
the Jand than A could produce. It was not enough’for him to 
prove possession anterior to the Magistrate's order under Act IV. 
of 1840. The presumption was that the Bil belonged to A, who 
had admittedly owned to the estates before, and had retained the 
fisheries of the Bil after the auction sale. B ought to have shown 
when and how, if at all, the right to the fisheries and the right to the 
suit were severed. 

Bazapagant Roy v, Coanpra Kumar Roy wow PC 1 


POSSESSORY DECREE ns se See we ALG (67 
See Musne Prorits. . 


PRACTICE ... aes ae as a we ALC. 887 
See Pueapina. 


PRE-EMPTION.., a 2: “ss ALG, 2 
See Monammepan Law. 


———AMONG HINDUS—Vicinage.] There is no judi- 
cial finding to the effect that the custom of pre-emption is recog- 





nized among the Hindus of the Province of Behar. aaa? 


Tt is doubtful whether eyen,.under Mohammedan law, the 
owners of the two adjacent lakhiraj estates, wholly unconnected 
with one another, could either of them claim a right of pre-emption 
on the the id of vicinage. No such right of pre-emption on 

* the ground of mere vicinage has been known to exist among 
Hindus. 

Kantr Ram v, Wart Sanu... oe we AL C. 930 

« 
Vicinage—Mohammedan Law.] The right of pre- 
emption on the ground of vicinage is limited to parcels of land and 
houses, and does not extend to the purchase of an entire estate, 
even though it be entirely surrounded by the lands of the would- 
be pre-emptor. 

Agput Azim v. Kgonpkar Hamep Aut ... wo A.C. 63 


PRESCRIPTION—Evidence—Ancient Right.] No fixed period has 
peen laid down within which a right by prescription may be gained 
in this country. The evidence must be such as to justify the Court 
in inferring the existence of a valid ancient right, having regard to 
the nature of that right and the circumstance under which it has 
been exercised. 
Karisana Monax Mooxenser v. Jacannata Rox Juar A.C. 323 


PRESUMPTION OF DEATH wwe AL ©. 184, 187 
« See Hitou Law. : 


PRINCIBAL AND AGENT—LZiability of Banian—Custom.] There 
is a presumption in Calcutta that where a vendor of goods deais 
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. ° Page 
with a banian of an European firm, gud banian, he can only look 
to the banian for the. price. 

Paliram and Bydonauth v. Parliram and Grant Smith § Co. 
vy. Jugo Bundu Shaw followed. 


Saxixg Faizura v. Ramgaman Mirtse ... vw OC 7 


PRINCIPAL DECEASED—Surety—Exzecution.] A decree was ob- 
tained against a surety only, the principal debtor being dead, and 
his propertm having been attached as of an intestate, and procla- 
mation made. Held, that the property could not be taken in 

+ execution of the decree against the surety. 


Katt Caanan v. Srizam abel we fae | ALCL 192 


PRIORITY OF LIEN—Jndefiniteness of Morigage.] The plaintiff 
had lent money to a Court Ameen, who mortgaged as security for 
the repayment of the amount certain fees due to him then in 
deposit, and certain fees which might thereafter be deposited on his 
account. Those fees were subsequently attached by the defendant 
who had obtained a decree for rent against the Ameen. After that 
the plaintiff obtained a simple money-decree against the Ameen, and 
applied in execution of his decree to have the fees paid out to * 
hin, but his application was refused on the ground of the defendant's 
attachment. In a suit to recover the sums in deposit and to have 
it declared that the plaintiff’s lien on them was prior to that of the 

. defendant, held, that the plaintiff's mortgage gave him priority, and 
that he was not barred from bringing the present suit by” his 
having already sued to recover the amount, and obtained a mere 


money-decree. 
Lava Tuwaxvuant Lat v. James Fustona v. A.C, 280 
PRIVATE ALIENATION... wee RB 49 
See ATTACHMENT. . 
——~——— DEFENCE. See Riaut or ——. 
PRIVY COUNCIL APPEAL. See Appa. . ‘ . 
—_— — — ———— Review.] Where an application for 


review was rejected, and no appeal to the Privy Council was filed 
against the order of rejection, papers filed with the application for 
review will not be forwarded with the record to the Privy Council 
on the appeal of the case. 

Faxiauppix Monammen Asan Coownney v. Nasomontesa 


CrowpaRaIN aoe ae ou we AO. 264 
PROBATE ai ne . OG 1 

See Hinpu Execvror. s 
PROCEDURE as ony an ase wo 8&N. ii 
Bunase v. Maxroo on ese eee . BN. xv 


ide a a Se A.C..108, 341 
See Murrirarrousness. See ATTACHMENT OF SALARIES 
or Ratiway Servants. 


ee Be “2 hs he . = Afp. B 
See Execution. 


PROCEEDS OF SALE es sie rey te AC. 100 
See AvTACHMENT. 
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PROMISSORY NOTE—Jnterest—Stamp Act X. of 1862, 3.22.) A 
promissory note is-sufficiently stamped, if the stamp covers the 
principal sum named in the note, without reference to the interest. 


Gomes v. Youre Ge aH -_ w OC 
PURCHASE ose PS seo oe w AC 
See Limrration. 
——_-———- AT EXECUTION SALE weg w PC. 
See Limitation, . 
—_——— MONEY ads bes vee we «=~ ALG. 


See Setting astpe Saiz. 


—___—— OF DECREE HELD BY JUDGMENT-DEBTOR IN 
EXECUTION—Act VHT. of 1859, s. 288.] A obtained a decree 
in the Nuddea Court against B, who had obtained a decree against 
© in the Beerbhoom Court. The latter was attached by the 
Nuddee Court, and sold to A in execution of his decree. A then 
petitioned the Beerbhoom Court for execution against C. Held, 
that the Nuddea Court had jurisdiction to attach and sell B’s 

decree against C, and A had a right to apply to the Beerbhoom 
Court for execution thereof, 
Rampaxsa Cuetianc! v. Manarasa Banwant Gosinp Bana- 


DUR tee ase ee ne wv AC, 
RAILWAY SERVANTS. See Arracament or Sararizs or ——~. 
RATIFICATION _ ... tes ioe aes w OC 

See Tuxspass. 
RECOGNIZANCE TO KEEP PEACE . «App. 


See Crimrnar Procepure Cops, 8. 283. 


—  —_§ _Iuristtiction—Criminal Proce- 
dure Code, s. 293.) A executes in district T a recognizance to 
keep the peace towards B. A was afterwards convicted in district 
S of having assaulted Bin that district. Held, A had forfeited 

- his recognizance, and the Magistrate in district I’ could proceed 
against him under section 293 of the Criminal Procedure Code. 





«Tas Qusen v. Sam Sunpar Coowpuer ... oe AL Cr. 
REFUND OF PURCHASE-MONEY .... oe ww ACG 
See Sertine asrpe Saez. 
REFUSAL TO REGISTER ... ee oes we ALC. 
See Act XX. or 1866, ss. 82 ro 84. 
REGISTRATION... si a: ies wa Ae G75, 
See LEASE AT AN ANNUAL Rent. See Act XX. or 1866, 
ss. 82 To 84. 
See Bonp. 
° 
ACT dive aa aie ow A. Cr, 
See Fatse Personation. 
Pie ee Deeds of Gift—Act XX. of 1866, 8.17 § 18.] All 


instruments of gift of immoveable property must be registered 
whatever be the value of tke property. 
Porona Korsra v. Moria Korira ae ~~» App. 
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REGISTRY OF TRANSFER—Acknowledgment of Tenancy.) The 
mere deposit of rent in the Collector's Office by the purchaser of an 
under-tenure in his own name “and that of the registered tenant is 
not suffidient notice to the zemindar of such purchase; nor is the 
mere acceptance by the zemindar of rent so paid an acknowledg- 
ment on his part of the purchaser as his under-tenant, but it is 
otherwise when there is acceptance with notice notwithstanding 
the transfer had not been registered. 











Mirrronsaya Srrgan v. Goran Cuanpra Simgas ... A. C. 
REGULATION—1793—IV,, s. 25 oy we wa AC 
See Contempt oF Court. 
eee I 4 | Oe) ie fe PY O: 
See Satz For Arruars or Revenve. 
———— XV... wee ie w PLC 


See Morraacor AND MortaackE. 


—-, ss. 8 & 9—Veury.] Regulation XV. of 
3793, sections 8 and 9, forbids the maintenance of any suit arising 
out of an usurious transaction. 

Tuomas A. Wisk & JaGaBanpuo Bose .;. we PC. 


~—-——XLIV., 8. 5 -_ an wv PLC. 
See Save rox Anrears or Revenue. 








— 1814 XIX. on bee FB. 
See Costs or ParriTION, 


——_—_-—— -— ea to «a. App. 


See PARTITION. 
———-1828—IIL, s. 13 on ve ww PO 








See Sunpexsuns Bounpary. 
REHEARING... wee ave oe we as PLC. 
See Aprgay To THE Privy Councit. F 
RELINQUISHMENT OF JOTE one oo we ~A?C. 
: See Minor. 
REMAND. 


Maugsa Caanpra Das. Mapuan Caanpra Sinan 8. N. 


REMARRIAGE OF HINDU WIDOW—Act XV. of 1856, #8. 2, 8, 5 
——Inheritance.| A Hindu died leaving a widow and minor son and 
doughter. The widow remarried after her husband's estate had 
vested in her son. The son subsequently died ; and his atep-brother 
took possession of the property. The widow then brought a suit 

gainst the step-brother for possession. ‘ 
‘Held, that the suit was maintainable, and that she could properly 
succeed as heir to her son, notwithstanding her second marriage. 
Axora Sours v. Borgant soo . 


RENT. See ENaancemest of —. 


—— he 23 ee er, hades “ee AACS 
See Onus Propanpt. . 
— oh es me ae Ay Cr. 


See Tours. 
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RESIDING ae eee a ww ALC. 


See Lunatic. 


RESISTANCE OF CRIMINAL PROCESS—Penal Code, 8. 186—Ju- 
risdiotion of Criminal Courts—Criminal Procedure Code.] ‘The 
resistance of process of a Civil Court is punishable, under the Code 
of Criminal Procedure, by a Court of Criminal Jurisdiction. 

Tue Queen v. Baacar Darapar ... sa . FB. 


RES-JUDICATA. mee nae on ons ww ALC. 
See Revenue Courts. 


Basoo Gauri BarsnatH Prasad v. Bupuu Sine... ‘8, N. 


Cause of Action—Act VIII. of 1859,8.2.] A 
sued B to recover possession of certain land, claiming it as part of 
her talook. In a former suit A had sued B to recover possession of 
the same land, claiming it as towfir (or excess), and her suit had been 
dismissed. Held, that A’s present suit was barred under section 2 of 
Act VIIL. of 1859. 

- Umatara Dent v. Krisanaxamini Dast w ALO, 




















Continuing Contract—Estoppel—Damages.] A, 
on the Ist February 1868, entered into a contract with B to supply 
him with straw for 12 months: “ ‘I'he supplies to be sent as ordered 
daily-” On the 12th March, B brought an action in the Small Cause 
Court against A “ for damages sustained by the plaintiff by reason 
of A’s having failed to supply straw as agreed upon.” The Judge 
decided the questions in issue, namely of the factum of the contract 
and the authority of the person who executed it in A's behalf, in 
favor of B, and gave him a decree. On the 21st April a second sujt 
wes brought by B against A on the same contract. The claim wag 


“ for damages sustained by the plaintiff by reason of A’s having failed ~ 


to supply straw as agreed, from the 20th February to the 17th 
April.” "That suit was dismissed, the Judge holding that the 
matter was res-adjudicata, as he considered that the contract was 
~ an entire one, and that B had shewn by suing on it for general 
damages, that he treated it as such, and had elected to rescindit. On 
the 9th of May a rule nisi was granted for a new trial, and on the 
16th May the rule was made absolute. On 12th June, at the new 
trial, a decree was made in favor of B for-so much of the damages 
claimed as had been sustained subsequently to the date of the 
decree of 25th March. In an action brought by B onthe same 
contract for damages sustained between April 17th and 16th June 
by reason of A having failed to supply straw according to the terms 
of the same contract, A denied that there had been any such con- 
tract, and farther pleaded that the matter of the contract, if there 
had been one, had already been adjudicated upon. On reference 
from the Small Cause Court, held, that the finding of the Judge 
upon the contract in the action brought on 12th March was conelu- 
sive between the parties, and that A's plea of res-adjudicata was 
not well founded. 5 
Coox-& Co. v. Japas Caanpra Nanni... - OC 


—  —————— Possession—aAct VIII. of 1859, s. 2—Act X. of 
“  $854,*s. 25.] The defendant had obtained an order under section 25, 
Act 3%. of 1859, to eject the plaintiff who now sued ia the Civil 
Court for recovery of possession. Held, that section 2, Act VIII. 

of 1859, does not bar the suit. ‘ 
" Amanat Att Cuowpmry v. Mussen Att... «- App. 
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RESUMPTION sede ee 
See Guatwatt Tenure. 


REVENUE COURTS—VJurisdiction— Evidence—Res-judicaia.] A 
died, leaving four sons, B, C, D, and E, by a wife deceased; anda 
widow, K, and three other sons, F, G, and H, by her.. K brought a 
suit against B, O, D, and E and against her three sons, F, G, and H, 
to establish her title to a certain talook which she alleged had been 
conveyed to her by A, under a deed of gift. B,C, D, and E set 
up a prior deed of partition, whereby the property of the deceased, 
including this talook, was divided between all his sons in the pe 
portion of 10 annas to B, C, D and E, and 6 annas to F, @, and H. 
The High Court, on appeal, held that the deed of partition was 

enuine, and rendered the subsequent deed of gift’ inoperative. 

fterwards B, C, D, and E instituted a suit in the Collector's 
Court, for arrears of rent in respect of another talook, also included 
in the deed of partition, against the ryots, and F,G, and H. The 
ryots admitted that they held at the rent claimed, but stated that 

ey had not paid their rent on account of a dispute between the 
brothers as to the shares in which they were entitled to the same. 
F, G, and H raised the defence that this suit could not be mai- 
tained in the Collector's Court ; a suit in the Civil Court should be 
brought for the determination of their shares, and the decision in 
the prior suit was no evidence against them, Held, the question 
was really one of title between the brothers, and such suit could 
not be mairMained in the Revenue Courts. 

Giaisk Cuanpra Roy Cuownnay v. Rascuanpza Roy 


oe a we ALC, 


CHrownHRry ane ae vee w ALC 
REVERSIONERS _ ... ote a2 oe «App. 
, See Liuxpu Winow. 
REVIEW... ee aes <8 ons A, G. 181, 
See Surermnrenpence. See Privy Councin Appear. 
REVIVAL OF SUIT ... ase ae as App. 


See SuPERINTENDENCE. ° 


RIG. See Ineatncment or ——. 
——-— OF OCCUPANCY. See Occupancy. 


—-—.-— PRIVATE DEFENCE.] A party in possession of land 
is legally entitled to -defend his possession against another party 
seeking to eject him by force. 


Queen v. Tuisr Sine... ane ove wwe AL Cr, 


- TOSUB. See Commencement oF ——. 








SALARIES, See ATTACHMENT OF . 
SALE. See Serring astoe ——. 
SALE AFTER ATTACHMEN'!—Caveat Emptor—Fraud.] T sold 


amauza, of which he was owner, to Z. At the time of sale the mauza 
was under attachment in execution of a decree obtained against 


'T by R. Z paid the amount of that decree to prevent the property, , 


which she had purchased being sold in execution. “Z was unger no 

obligation to pay the amount of the decree. Held, Z was entitled 

to recover against T the amount so paid. . 
Mussr. Zauugan v. W, Taxuer ... #2 eo he Ce 
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SALE FOR ARREARS OF REVENUE Enhancemeni— Reg. XLIV. 
of 1793, s. 5—Reg. VIII. of 1793, s. ort Where, by an old 
patta, lands forming part of a zemindari had been leased at a 
specified rent, but there were no words in the patta importing the 
hereditary and istemrari character of the tenure, held that the 
absence of such words was supplied by evidence of long and uninter- 
rupted enjoyment, and of the descent of tenure from father to gon, 
whente that hereditary and istemrari character might be legally 
presumed. 

The zemindari was sold for arrears of Government revenue under 
Regulation XI. of 1822. ‘The purchaser's representives sued to 
enhance the rent of the under-tenure. Held, that they had no right 

_ toenhance. ‘I'he rights of the purchaser were defined by ss. 80 and 
33 of Regulation XI. of 1822, which were repealed by Act XIL 
of 1841, and that Act, with the exception of the lst and 2nd sections, 
was again repealed by Act I. of 1845. Neither of the two last men- 
tioned Statutes contains any saving of rights acquired under the 
Statutes which it repealed, but expressly limited the enlarged 
powers which it gave to purchasers at sales for revenue arrears to 
purchasers at future sales, 

- A sale for arrears of revenue cannot of itself merely, and with- 
out any act, proceeding, or demonstration of will on the part of the 
purchaser, alter the character of an under-tenure. 

Semble.—Section 5, Regulation XLIV. of 1793, is now of no force 
for any purpose, but that of declaring the general principles upon 
which all the subsequent legislation has proceeded, Siz. that of 
putting a purchaser at asale for arrears of revenue in the position 
of a party with whom the perpetual settlement of the estate was 
made. Where an under-tenure existed at the time of the decennial 
settlement, the only right which the zemindar could exercise over 
it was that conferred by section 51 of Regulation VIII. of 1793. 

A suit for enhancement implies such a privity of title or tenure 
existing between the parties, dant a claim to some rent is legally in- 
ferable from it. 

The decision in the case of Ranee Surnomoyce v. Maharaja 
Sutiees Chunder Roy Bahadoor commented on, explained, aud 
reiterated. 

-Rasa Satyasanan GHosat v. Manesa Coanpra Mirter. P. UC. 23 


SALE OF GOODS—Specifie Appropriation— Insolvent Act— Order and 
Disposition— Equitable Assignment.| In 1862, the plaintiff's former 
firm of J. S. B. and_B., of Manchester, entered into an agreement 
with 8, and Co., of London, and B. and Co., of Calcutta, to pur- 
chase and ship, on the joint account of the three firms, certain 
goods to B. and Co., each firm taking one-third share of the profit 
or loss in the transaction ; and by the agreement, it was stipulated 
as follows : 

“J. 8S. B. and B. to draw at six months on 8, and Co., for cost of 

“ goods, including packing charges; said bills to be discounted (and 

“ domiciled) at Overend, Gurney and Co.’s,.at 1} per cent. in excess 
“of Bank minimum rate. B. and Co. to remit their three months’ or 
“six months’ drafts as may appear most desirable on S, and €o., in 
“favor of*J. 8. B. and B., which Overend, Gurney and Co. agree to 

- “take at 14 above Bank minimum rate for three months and 1} per 
© edn, for six months, as provision for said six months’ drafts. B. and 
* Co., on sale of goods, to specially remit proceeds to Overend, Gur- 
“ney and Co., in first class pills drawn in favor of Overend, Gurney 
“and Co. Overend, Gurney and Co. agree to give up B. and Co.’s 
“drafts on S. and Co., on receipt of the said remittances under re- 
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“bate. In the event of 8. and Co. being brought under cash advances, 
«J, S. B. and B, agree to find cash to the extent of one-third the 
“amount.” In 1863, J.S, B., one of the members of the firm of 
J.8. B. and B., retired from the firm, which was carried on under 
the name of T. B. and Bro., and the agreement of 1862 was con- 
tinued by that firm with the two other firms of 8. and Co. and B. 
and Co. Under it certain goods were, in September, October, and 
November 1866, purchased by the plaintiff and shipped to B. and 
Co., on triplicate account, and bills were drawn by the plaintiff on 
8. and Co., as agreed, and were deposited with A. C. and Co., not 
with O. G. and Co. On the 2nd of January 1867, in consideration 
of the plaintiff taking on himself all the risk attaching to the said 
goods, S. and Co. and B. and Co. transferred all their right, title, 
and interest in the said goods to the plaintiff. This agreement was 
signed on bebalf of B. and Co. by L, B. in his own name, one of 
the members of the firm then in London, who stated that he had 
the authority of his partners for so doing. On this agreement being 
made, B. and Co., by the direction of the plaintiff, handed over the 
goods and documents relating thereto to B. B. and Co., of Calcutta, 
on the 16th January 1867. B. and Co. stopped payment on the 27th 
December 1866, and J. H. R., the only partner of that firm then 
in Calcutta, filed his petition in the Insolvent Court there on the 
7th February 1867. L. B. filed his petition in the said Court on the 
18th May 1867. 8. and Co. stopped payment in December 1866. 
On the 16th March 1867, an order of the Insolvent Court was made 
in the mattér of the petition of J. H. R., and in pursuance of* this 
order B. B. and Co. delivered to the defendant, as official assignee 
and assignee of the estate of the aaid J. H. R., the unsold goods in 
their hands, which had been transferred to them by B, and Co., and 
the net proceeds of those which they had sold. 

Held by Norman, J.—That the agreement of January 2nd was 
fraudulent and void against the creditors of B. and Co, under 13 
Eliz., c. 5, if not xoid under section 24 of the Indian Insolvent Act. 

On appeal, held by Peacock, CU. J.—That the goods were sent to 
B. and Co., on a special trust, and there was a specific appropriation 
of the proceeds binding in the case either of insolvency or bankrupt- 
cy; that the agreement of January 2nd was valid and binding on 
the assignee of B. and Co., that by it the property in the gqods 
passedto T. B. and Bro., but if it did not, the proceeds were specifi- 
cally appropriated to taking up the bills of B. and Co. on S. and Co., 
and until they were paid, B. and Co. had no interest in the goods 
which could justify their assignee in stopping the remittance of the 
proceeds, or of taking the property out of the possession of B. B. 
and Co. ; that the plaintiff was entitled to the proceeds with interest 
from the time the proceeds and goods were handed over to the 
assignee ; and that the goods were not in the order and disposition 
of J. H. R., at the time of his filing his petition within section 23 
of the Indian Insolvent Act. _ 

Held by Marxsy, J.—Each of the two firms and Barlow were in 
the out-set part owners of these goods, and each became liable to 
the others to contribute his share towards the cost price thereof. 
In November 1866, there ceased to be a binding agreement tCremit 
the proceeds to O. G. and Co., and no new agreement was substi- 


xiv 


Page 


tuted. The agreement of 2nd January did not renew the right to . 


have the proceeds remitted for special appropriation, and ig wag 
moreover a fraudulent preference and void, so far as B. ayd Co. 
were concerned. On 16th Jan , when the goods were transferred 
to plaintiff, he was merely a creditor, and, therefore, a transfey for 
his benefit, within two months of filing petition of insolvency, was 
void under section 24 gf the Insolvent Act. 


‘ 
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Held by Peacocx, C. J., and Marxsy, J.—That an order, under 
section 26 of the Indian Insolvent Act, does not prevent the owner 
of the property, which is the subject of the order, from suing the 
assignee to.establish his right to it. 


Bartow v Cocnganr ... Se ae wo OC 

SALE PROCEEDS ... ae ens ar we AG 
See ATTACHMENT. : 

SECONDARY EVIDENCE... as wes wo AC. 


See Specian APpgAL. 


SECURITY TO KEEP PEACE—Criminal Procedure Code, s. 282.} 
Before making an absolute order directing a person to enter into a 
bond to keep the peace, the Magistrate must take the evidence on 
which he bases the order in the presence of the accused or his 
agent. Per Locu, J. (Grover, J., dissentiente). 


Maayan Misra v. CaamMan Tet sn we A. Cr. 
SEPARATELY NUMBERED ESTATES fe w ALC. 
See SErTLeMENT. : 
SERVICE IN FOREIGN TERRITORIES Be wl ALC. 
See Act VIII. oF 1859, ss. 60 axv 66. 

OF IDOL ... eee oe estes ww PLO 

7 See Comvromiss, Des or. % 
———-~—- OF SUMMONS BY POST ... ‘ we ALC, 


See Act VILL. or 1859, ss. 60 anp 66. 


‘ . 
SET-OFF—Aet VIII. of 1859, s. 121.] A, by deed of zuripeshgi, 
let certain lands to 1 to secure a sum advanced by him to her, and 
interest thereon. B covenanted to pay certain dues annually to 
A. On fuilure by B, A obtained_a decree against him for the amount. 
In execution of a decree against B, C purchased his interest 
in the sum secured by the deed of zuripeshgi, and sued A to re- 
cover the* same. eld, A was entitled in such suit to set off the 
amount of the decree obtained by her against L. 

Buacwan Kunwar v. Lara BrasanatH Prasad... <A. 0. 








-Decrees—Special Appeal.] A and B having obtained a 
decree for a sum of money against .C and D, sold part of their 
intevestéherein to E, who afterwards sold the same to F. G@ ob- 
tained a decree against F, and in execution attached and sold F's 
interest in the decree obtained by A and B, and H became the 
purchaser of the same. H applied for execution against C and D. 
A claimed to have set off the amount of a decree obtained by his 
son I against G, and which C alleged was held by I benami for him 
as a cross-decree within the meaning of section 209 of Act VII. 
of 1859. Held, the decrees could not be set-off. Also held, thata 
special appeal lies froun a regular appeal heard ex parte. 

Tara Cuanp Guosz v. ANasp Cuaxpra Cuowpury A. C. 

e 


SETTING ASIDE SALE—Refund of Purchase- Money—Act VIII. of 
_ 1859, s. 258.] Section 258, Act VIII. of 1859, only applies to 
> Ques where a gale of immoveable property has been set aside 
under ,circumstaices which would, under Act VIIL of 1859, 
authorize such a proceeding. The fact that the party whose right, 
title, and interest were sold had no interest at all, or less than was 
supposed, is no ground for setting aside the sale. 
Rasrenocnan v. Bimanamani Das g «. we AOC 
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SETTLEMENT, RIGHT TO—Separately Numbered Estates.) Cer- 
tain lands accreted to an estate, No. 667, and were temporarily 
settled as a sepatate estate, No. 3148. During the currency of this 
settlement, the owner sold his rights and interests in 667, to_ the 
plaintiff; and in 3148, to the defendants. On the expiry of the 
temporary settlement, the plaintiff as owner of the parent estate, 
sued to establish his right to the permanent settlement of 3148. 
Held, that the suit would not lie, and that the plaintiff had no 
claim to have a settlement of 3148. 
Kuusiar v. Gaina Hazagtl... sae “. AG. | 339 


SHARES. See Fractions or —. 


Blank Transfer—Cause of Action.} Shares in the National 
Bank were sold by the allottee, and a transfer in the form required 
by the Articles of Association of the Bank was executed, but no 
name was inserted as transferred. The purchaser pledged them with 
the I. P. L. and China Bank, and deposited with them the blank 
transfer. This Bank applied to the National Bank, without pro- 
ducing a letter from the pledger, to register their lien, and on its 
refusal, sold the shares to the plaintiff and delivered to him the ~ 
transfer also in blank. The plaintiff inserted bis own name in the 
transfer, and requested the National Bank to register the shares 
in his name. 

In an action against the National Bank, to recover the pricg of 
the shares, held, that they were justified in refusing to register. 

Held, also, that the plaintiff, having received back from his 
vendors the price of his shares had no cause of action. 

Knowxes v. Tas Nationan Bang of Inpia =. C. 1% 


SISTER'S SON on on oe one « FOB. 28 
See Hinou_ Law. ‘ 


SMALL CAUSE COURT. « 
8. M. Ram Pyar Dent v. Dinonata Mooxersee .., S. N. xiii 





¥ 

















—_—_—_ = os se (ALO 172 
See AppraL. a 
—_— oe toe vee ae App. 23 
See Srecrat Arrest. e 
—_-—- —, JURISDICTION OF. 
Hossem v. Dickenson... ose oe « &N. iit 
Nasimuppin v. Kuopaparsa—... -_ w SON. vii 
SON OF EXCLUDED PERSON ase eve ww FB, 103 


See Hinpu Law. 


SON'S WIDOW— Maintenance by Father-in-law.] A Hindu died 

ossessed of no property, but leaving a widow. On his death she 

left the house of her father-in-law, and went to reside at her father’s 
house. Her fathet-inalaw was not possessed of any anceStral pro- . 

perty. Held, that she could not sue her father-in-law for a sum of 


money on account of maintenance. ws ate 7% 
Karrea Mant Dast v. Kasninaty Das ... ww AC. 15 
SPECIAL APPEAL ... ea ae A.C. M0, 264 


See Set-Orr. See Lrurtation. 
° 
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SPECIAL APPEAL—New Ground.] In special appeal a new ground 
may be taken, if it manifestly arises out of the facts alleged and 
admitted, whether proved or not before the lower Appellate Court. 

Kati Mowan Cuarrersez o. Kaur Krisuna Ror Crow- 
DHBY wee one soe we «App. 











New Issues.} A party cannot be permitted to 

change, in special appeal, the allegations on which he went to trial 

in the Courts below, and to raise altogether a new issue. 
SurupasNagayan Sine v. Buacwan Durr «. App. 


ras New Title.] The defendants in the Court below 
unsuccessfully claimed to retain possesssion of some land under a 
kabala from a Mohammedan widow, who was alleged by them to have 
been absolutely entitled thereto under her right of dower. Held, 
that the defendants could not, in special appeal, set up, for the first 
time, that the widow was entitled to a share by inheritance, if not 
as denmohur, no case of that kind having been made in the 
Courts below, and no enquiry asked for into the state of the family, 
or whether any and what share came to the widow. ° 

e Amorxa Cuanan Durr v. Napir Hossein wo AC 








—_~——-—Secondary Evidence.} In a suit on a bond exe~ 
cuted under a mooktearnama, which was not produced, the Court 
of first instance admitted secondary evidence of it, and decreed the 
suit. -In special appeal, the High Court. was of opinien that the 
secondary evidence had been improperly admitted, and therefore 
the decree in the plaintiff’s favor could not stand, Upon this it was 
contended that the suit should be dismissed, as the Court, hearing a 
case in special appeal, had no power, under such circumstances, 
either to remand the case or to call for additional evidence. 

Held, that, though the powers conferred by sections 351, 354, and 
355 of Act VIII. of 1859 on the Court of regular appeal, are not 
directly given to the Court of special appeal, yet the Court, when 
it found the order of a lower Appellate Court was wrong, could point 
out the erzor, and direct the lower Appellate Court to make such 
order as would rectify the error. 

Syep Azur Aut v. Kaur Komar Cuuckzenurry ww ALC, 


——_—_—--—-__—— Suit by Heir—Small Cause Court—Act XT. of 
1865, s. 6.] The widow and heiress of a deceased person sued the 
defendants to recover personal propert}, valued at rupees 200, said 
to have"been taken by them from deceased in his life-time. 

Held, that a special appeal was barred by section 27 of Act 





XXIII. of 1861. . 
Karant Bewa v. Kesnpam Kucu fe ate App. 
SPECIFIC APPROPRIATION sia mee ow OC. 
See Sauz or Goons. 
——-—— PERFORMANCE -_ a we PG 
See Contract oF Sare. 
STAMP”... = te o ue a 0.6. 
. See Promissory Nore. * 
r ~— Act XX VI. of 1867—Act X. of 1859, 8.25.] An application 


ne} section 2&, Act X. of 1859, for the assistance of the Collector 
in ejecting #ryot, is not a suit; and therefore the Revenue Courts 
should receive such petition engrossed on a Stamp-paper of the 
value of eight annas. 

Pyant Monan Mooxenses v. Kina Bewa we ALC. 
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STAMP FEES dee ges) ese ae -- App. 22 

: See Limtration. 
STATUTE—24 anp 25 Vict., C. 104, s, 15 aa ALC. 165, 181, 217 


See SuPERINTENDENCE. 


STRIDHAN— Unbetrothed Daughter—Succession.] A Hindu directed 
his wife to settle certain property after his decease upon: their 
daughter. She did so by deed of gift (hibbanam@® giving it 
to their daughter “ to be enjoyed by her, her sons and grandgons, 
&c., one after another; the other heirs not to have any concern 
with it.” Held, that the plaintiff as the daughter's daughter had 
no right to share therein with her brothers, the daughter's sons. 

‘A betrothed daughter is not entitled at her mother's death to 
share in her stridhan, but the unbetrothed daughters alone inherit 
with the sons. 

When stridhan has once devolved as such upon an heir, it does 
not continue to devolve as stridhan, but afterwards devolves 
according to the ordinary rules of Hindu Law. 

Srinato Gancorapuya v. Sappamancara Dept ... A.C. 244 


SUCCESSION ween ee of A.C, 184, 144, 306 

See Hinpu Law. See Srawuan, See Monammepan 
Law. 

SUIT et ee ee es las Su RR gs 
See Execution, . 

——- BY OR AGAINST A CORPORATION. : oe 

Ramvas Sen v. Covuector of MoorsHepaBaD ow BN. wi 

—- FOR KABULIAT. ind 
Syren. Aumep Reza v. AcHoRE see w & NL xv 

SUMMARY DECISION oe wee ag ve ALO. 238 
See Limitation. + 


SUMMONS. See Ssxvice or —. 


SUNDERBUNS BOUNDARY—Regulation IIT. of 1828, s. 13.] 
Section 13, Regulation ELI. of 1828, was intended to make provision 
for the immediate settlement of the limits of the Sunderbuns ; hence 
it fixed peremptorily a period after which the demarcation of*those 
limits, made by the Special Commissioner to that end appointed, 
should be final. No person can come in after that period (namely 
three months from the date of the Commissioner's Proceeding fixing 
the boundary) pleading infancy or other ground for re-opening the 
question of boundary, since the geographical boundary line was 
necessarily to be one and the same for all the world. Even within 
the period of limitation allowed, no one could be heard to object to 
the line, unless he declared and offered proof that at the time of the 
survey he was in the occupation of a definite quantity of Jena 
cleared and under cultivation within the line. - After the line had 
once become final, no party could be heard to say that even cultivat- 
ed lands within it were part of his settled zemindari. 
Rasa Barapaxant Roy v. Tue ComfassignER oF ee * 
Sunpersuns oe ace: ies - WC 33 


SUPERINTENDENCE—Aet VIII. of 1859, s. 230— Disposseasiog.} 
Whether or not an appeal lies from the decision of a lower Court, 
rejecting an application by a party other than a defendant, under 
section 230 of Act VII. of 1859, disputing the right of the 


e . 
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Page 
decree-holder to dispossess him, the High Court may, under the 
15th section of the Charter, compel the lower Court to exercise its 
jurisdiction. 

Goluchnarain Dutt v. Bistooprea Dossee refered to and ques- 
tioned. 

Planting a bamboo and making proclamation to the oceu- 
pants of an estate that it has been adjudged to some other, is 
sufficient disgpssession of a landlord to warrant him in applying to 
the Court unter section 230. 

Tus Conzrctor or Bora v. Krisuna Inpra Rox A, ©. 301 


SUPERINTENDENCE— Act X. of 1859, s. Lethe fl No 
appeal lies to the Judge of the Zilla Court from a decision of the 

Collector under section 25, Act X. of 1859. Delay in preferring 

an appeal should be explained. The High Court under its general 

power of superintendence set aside an order of a lower Appellate 

Court, admitting an appeal filed beyond time, on the ground that 

the lower Appellate Court had no jurisdiction to entertain an 

appeal passed by tho Collector under section 25, Act X. of 1859. 
Amua Nasuyra 2, Gacan Suvrar ae s+ App. 35 


Appeal—24 § 25 Vict., C. 104, 6.15.) A 
certificated porehaser of property sold in execution of a decree 
applied to the Judge for an order of confirmation of sale, and 
was iefused. Held, that the High Court had no power fo interfere 
with a Judge’s decision, even though erroneous on point of law, 
upon a matter entirely within his jurisdiction, and from which 
there is no appeal. 
InN THe MaTTeR or THe Petition or Durca CHatan Srr- 
KAR ase as one aes ve ALC. 165 


Arrears of Rent— Revival of Suit—Act X. of 
1859, 8. $8.) A suit for arrears of rent was dismissed by the 
Deputy Collector for default under section 64, Act X. of 1859, 
Thereupos. a fresh suit was brought by the same plaintiff for the 
recovery of the said arrears, and a decree was obtained. On 
appeal, the Judge reversed the decision of the Deputy Collector 
and ‘dismissed the suit. The plaintiff then applied under section 
58, Act X. of 1859, for revival of the former suit, but the Deputy 
Collector rejected the application. On appeal, the Ji udge held 
that the suit might be revived, and remanded the case for trial, 
The High Court, under its general power of superintendence, set 
aside the order of the Judge as passed without jurisdiction, holdin, 
that, although the Deputy Collector had formerly struck off the 
case under section 54, yet it was in fact an order under section 55, 
and therefore under section 58, Act X. of 1859, no appeal lay to the 
Judge. 
“Mor Hanis Sopyan vo. Manenpza Nata Roy «. App. 32 


———- 24 § 25 Vicet., C. 104, 8. 15—High Court— 
Jurisdiction.] A claim was disallowed to certain property which 
had been attached in execution of a decree. The property was 
sold; and after satisfaction of the decree, it was ordered that the 
surplus proceeds should be rateably distributed among other 
Jadginent-crediters who had subsequently attached. On the appli- 
cation“of the unsuccessful claimant again preferring his claim to 
the property, the Principal Sudder Ameen made another: order 
settifig aside the previous order for distribution, so far as it affected 
some of the creditors. Held, that the Principal Sudder Ameen 
had no jurisdiction to make the latter order. The High Court 





























GENERAL INDEX. 


would therefore interfere to set it aside under its general power of 
superintendence. 

In THE MATTER oF THE Petition or Manarasa Darras 

Manan Coanp Banapur ee... ase we AOC. 


SUPERINTENDENCE— 24 §: 25 Viet., C. 104, s, 15—High Court— 
Review—Act VITT. of 1859, ss. 877 & 378.] The High Court 


refused to interfere with the order of a Court, granting & revitw of . 


its judgment, although the application for review was not thade 
until three years after the date of the decree ; the party who pre- 
ferred the application for the review having satisfied such lower 
Court of the existence of just and reasonable cause for his not 
having preferred his application for review within ninety days. 
Asannissa Brat o. Sunsa Kant Acwanst... wv ALC, 


SURETY... eee ee iy one aw = ALC. 
See Princreat Deceased. 

TACKING ... ase eae oe on we App. 
See Morteace. 


TENANCY, ACKNOWLEDGMENT OF asi we ALC. 
See Registry or TRANSFER. 


——-———,, DETERMINATION OF ... hig ve As, 
See Occupancy, Rieut or. 


TENANT-AT-WILL, 
Syep Aumep Riza v, AcHORL ... ae « SN. 


THAKBUST AWARD wee -_ aes wo PLC 
See Contract or SAue. 


TIMBER. See Currie ——. 


TMYTLE ee 
See Onus PRoBANDI. 


See Possession. 


——--, PROOF OF ... oe one wis eee BOS 
See Cave Lands. 


TOLLS—Arrears of Rent—Illegal Arrest.) A, the lessee of a toll, 
was in arrear to Government in respect of the rent. The Magis- 
trate issued a summons to him, whereby it was recited that a plaint 
had been prepared against him (A) for the offence of not paying 
the sum of Rupees 262, for arrears of rent, and A was summoned 
to appear before the Magistrate to answer the charge. A did not 
appear on the day appointed, but had an application presented for 
postponement of the demand for arrears of rent, onthe grounds 
therein stated. On the following day the Magistrate passed» the 
following order: “whereas the debtor, defendant, has not eppeated 
in person, the summons has been disobeyed, therefore it is ordered 
that a warrant be issued for the arrest of the defendant.” Procead- 
ings were afterwards taken upon the warrant. Heéd, that all The® 
proceedings taken by the Magistrate were irregular, and must be 
set aside. ° 

In THe matrer oF Banxu Brnart Guose we AL Tr. 


TRANSFER. See Bank ——~-. See RecistRy. oF ——. 
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TRANSFERABLE TENURE ... ans oe «App. 
See Occupancy, Riaut or. 
TRESPASS... = ss ath a ~~ PO 


See Limiratton. 


ean a ts ay wo ALG 


See Master anp Servant. 


———— ~—— Ratification] The plaintiff let a cargo boat to U. C., 
who had been employed by the defendants to land certain goods. 
During the landing of the goods, a dispute arose as to the terms 
of hiring, and U. C. refusing to pay what was alleged by the 
plaintiff to be due.to him for the hire of his boat, the plaintiff 
refused_to give up 53 bales then remaining unlanded from his 
boat. U. C. communicated the circumstances to an assistant in 
defendant's firm, who afterwards went with U. C. and forcibly took 
the goods from the plaintiff's boat, without satisfying the plaintiff's 
hire thereon, and the defendants received them into their godowns. 
It was proved that U. C. and the assistant acted without the 
“knowledge or authority of the defendants, and that the defendants 
received the goods without any knowledge of how they had been 
obtained. ‘Held, that in the absence of such knowledge on their 
-part, the receipt of the goods by them did not amount to a ratifica- 
tion of the wrongful act of their assistant and U. C5 so as to 
vender them Tiabk 


the same. 
Graish Cranpra Das 0. Gittanpers, ARnuTHNOT, & Co. 0. C. 
TRUSTEE ... en as aie ie A.C. 155, 
See Limitation. 
TRUSTS... a arn is vi we O.-C 
See Hinpv Witt. 
UNBETROTHED DAUGHTER 506 ine wo AC 
: See Spripwan. 
UNDISTURBED POSSESSION at in va PLC, 
See Evipenge. 
UNDIVIDED ESTATE a ee oat wo AC 


See Kanurat, Suir ror. 


UNSEAWORTHINESS— Condition Precedent—Part Performance of 
‘ Contract.] In an action for breach of contract in not shipping cer- 
tain goods, the defendant pleaded the unseaworthiness of the vessel. 
Tt_was found that the ship was unseaworthy at the time of sailing, 
and that the defendants had placed part of the goods on board. 
Held, that it is a condition precedent that a vessel shall be in a pro- 
per state to take the goods on board for the purpose of the parti- 
cular voyage; or in such a state that she may be made fit for the 
voyage with the goods on board, without such a delay as to frustrate 
the gbject of the merchant in shipping his goods. Held, that the 
putting part of fhe goods on board without knowledge of the unsea- 
worthiless of the vessel, was not a waiver of the performance of 
the condition. z 
Seiable.—Unseaworthiness at the time of sailing is not a breach 
of the condition. 5 ‘ 
Tupner Moreton axp Co. 2. Ratt anp Mavrosanr O. ©, 


le in an action by the plaintiff for damages for . 
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USE OF WATER RIGHTS. See Water Ricats. 
USURY eed bets aoe ane aie wo PG 69 
See Recutation XV. or 1793, ss. 8 & 9. 
VICINAGE ... vs sas ao ie A.C. 63, 330 
See Pax-emrtion. See Pea-rmption amona Hinxpus. 
VOLUNTARY PAYMENT ... saat #8 ve ALCL 281 


See Contripution. 


WATER RIGHTS, USE OF —Injury to Neighbouring Land.] No pro- 
prietor can lawfully pen back the water of a stream by erecting 
bund upon his own land, so as to inundate the land of bis neigh- 
bour, without his license and consent. 

BecuabaM Cuoypury v. Posusnats Jua” «. App. 53 


WILL. See Hrxpu — 


2 — Bequest—Masses.] A bequest in a will of a sum of money for 
the performance of masses in Calcutta is valid. 

Das Merces v. Cones followed, and its application extended. 

ANDREWS 0. JOAKIM... oe one ow QO, C,, M8 


——— OF A BUDDHIST—Indian Succession Act—Act X. of 1868, 
s. 331.] Probate may be granted of the will of a Buddhist made 
after the lst January 1866. It is not necessary that the will of a 
Buddhist should be executed according to the formalities prescrided 
by, the Indian Succession Act. 
In tHe matrer of Koxya Dun, deceased ww AC 79 


WITHDRAWAL OF SUIT. 
Ramcnaran Bysack v. Mas. R, Harver wo SN. xi 
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Appeal Cases 
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AND 


LORDS OF HER MAJESTY’S MOST HONORABLE 
PRIVY COUNCIL. 





BARADAKANT ROY v. CHANDRA KUMAR ROY . 
: AND OTHERS, : 


ON APPEAL FROM TRE HIGH COURT OF JUDICATURE AT 
“FORT WILLIAM IN BENGAL, 7 


. 
Possession—Title—Act IV. of 1840—Jalkar. 


A originally owned two zemindaries between which lay a Bil, or marsh, of which 
he also owned the fisheries. One of the zemindaries was sold and purchased by B, but 
the Bil fisheries still continued with the remaining zemindari held by A. After 
wh. sale, certain lands reclaimed from the Bil were, for some years, held by B as 
part of his purchased zemindari, A instituted a summary suit” under Act TV. of 
1840, and was by an order of the Magistrate put in possession of these lands. B 
brought a regular suit against A to recover the lands, and set aside this order. 
Held (reversing the decisions of the Courts below), that it was necessary for 
B to show a better title to the land than A could produce. It was not enough 
for him to prove possession anterior to the Magistrate’s order under Act IV, of 
1840. The presumption was that the Jand of the Bil belonged to A, who had 
admittedly owned both estates before, and had retained the fisheries of the Bil 
after the auction sale. B ought to have shown when and how, if at all, the right to 
the fisheries and the right to the soil were severed, 


Cuanpra Kumar Roy CHowpury, zemindar of Pergunna 
Dattia, sued Raja Baradakant Roy, to regain possession of a large 
plot of land, which he alleged belonged to Pergunna Dattia, and 
from which he had been dispossessed by orders of the Magistrate 
made in favor of the Raja defendant, in 1854 and 1857, under - 
Act IV. of 1840. Pergunnas Dattia and Syedpore had both 


+ 


« 
* Present: Lorn Cuetmsrorp, Sir James Witt Cotvine, Sir Rowert 
Puurimorr, anv Sirk Lawrence Pret. 


1A 


+ 
P*C, 
1868 


EAS DAE EN 


Cuanpra 
Kumar Roy, 
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belonged originally to the Raja’s ancestors; but Pergunna Dattia 
had been sold separately for arrears of revenue, many years 
before, and bought by plaintiffs predecessors. The land in 
dispute had been reclaimed, subsequently to the separation of 
the pergunnas, from a Bil or. marsh, the jalkar of which 
appertained to Pergunna Syedpore. The Raja defendant con- 
tended that the reclaimed land belonged to his estate of 
Syedpore. The issue fixed by the lower Court was the following: 
“ Whether the land belongs to plaintiffs zemindari, and was 
held by him through his ryots till he was dispossessed by the Act 
IV. decree; or whether it belongs to defendant’s zemindari of 
Syedpore.” The whole of the evidence laid before the lower 
Court went to show that plaintiff had collected rents from ryots 
on the reclaimed lands for several years. The Judge also 
considered that the conformation of the ground showed that the 
land belonged to Dattia, and not to Syedpore, The records of 
a resumption suit were ‘produced with a view ‘to showing that 
.the lands had been in plaintiff's possession. The real issne in 
the resumption suit was, however, only whether Government were 
entitled to assess the lands, and this had been. determined in_the 
negative. The Judge of Jessore, on 3rd September 1860, on a 
review of all the evidence, gave a decree for plaintiff. The High 


Court (Baytey and Campsety JJ.) on 23rd April 1863, 


upheld the Judge’s decision on precisely similar grounds. 
The case was then appealed to Her Majesty in Council.‘ 


Their Lordships’ judgment was as follows : 


THerr Lorpsuirs would not have departed from their usual 
course of not disturbing the concurrent judgments of the Courts 
below on a question of fact, if the facts, as found, were, in truth, 
decisive of the real issue between the parties, 

That issue is whether the lands in dispute belong to the zemin- 
dari of the appellant, or to the estate of the respondent, 

The appellant is in possession under the Magistrate’s order, 
- and it, therefore, lay upon the respondents, who were the plain- 
tiffs ine the suit, to oust him from that possession, by showing a 
bettey, title to the property claimed. It is an admitted fact that 
at the date of the perpetual settlement both estates were settled 
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for with the defendant’s ancestor, either as one zemindari or as Bes 
two separate revenue-paying estates. Jt is also clear that the hipaa 
Bil, from which these lands have been gained, was part of that Roy 
zemindari. The resumption suit proves that no right to Gianpea 
reassess lands which might be gained from the Bil remained An Bor: 
in the Government. 

In 1796, the two properties were severed by means, as it is 
said, of a sale for arrears of revenue, and Pergunna Dattia, 
which includes the village of Jhanpagram, was acquired by the 
Pal Chowdhrys, through whom the plaintiffs claim. 


Tt is also an admitted fact that the jalkar and every right 
which could be exercised by the zemindar while the land was 
covered with water (what the Judge calls the “aqueous assets,”) 
remained in the appellant or those whom be represents. In these 
circumstances it lay upon the respondents to show that the 
effect of the revenue sale was to transfer to them, as part*of the 
village of Jhanpagram, any soil which might be recovered from , 
the Bil. It has been argued, at the bar, that this alleged title 
of the plaintiffs must be inferred from the conformation of the 
ground, or the name of the village. But if any presumptions, 
however slight, can be drawn from these circumstances, they 
seem to their Lordships to be more than rebutted by the 
admitted fact that, after the sale, the jalkar of the Bil remained * 
in the-appellant’s ancestor. It has been argued that the right in 
the jalkar may be distinct from the right in the soil, and this, no 
doubt, is true. But here both had been admittedly in the appel- 
lant’s ancestor, and itl ay upon the plaintiffs, the respondents, to 
show when and how they were severed. 


The facts found by the two Courts below bear only upon the 
latter part of the first issue settled in the cause, viz., whether the 
plaintiffs were in possession of the lands through their tenants, 
and had been ousted by the order in the Act IV. case* That 
finding does not touch the material part of the issuc, viz., 
whether the land in dispute appertains to Ife plaintiffs’ Mapza - 
Jhanpa. Even if it were proved that some jalibila lahd was 
annexed to the village, anid passed as “part of it at the time of 
the sale, it does not follow that the land which has since been 


P. C. 
1868 


BaRaDAKANT 


Roy 
v. 
CHANDRA 


Kosar Roy. 


P..C. * 
1868 
Dee, 14, 


Brn. Law Reron: 


: : CASES IN THE PRIVY COUNCIL. [B. L. R. 


recovered from the Bil (and great part of the land in ques- 
tion has been admitted, to have been so reclaimed since the 
date of sale) would so pass. Yet the argument at the bar went 
the full length of contending that the whole site of the Bil, 
if cleared of water and made capable of cultivation, would fall 
into, and become part of, the respondents’ village, Jhanpagram, 
though whilst it was covered with water it remained under the 
dominion of the appellant. For such a contention their 
Lordships can see no ground. The decision of the Fouzdari 
Courts, as to the point of possession, was final. The question 
jn this suit was, whether the plaintiffs, by showing a better 


‘title than the defendants, could recover possession from them. 


In their Lordships’ judgment, the original title to this land was in 
the appellants’ ancestors, and it has not been shown that they 
ever lost it. It is possible, though not very probable, that, if 
there had been fuller evidence of the original settlement of 
these properties, and of what passed by the révenue sale, this 
might have been done. Their Lordships, therefore, in the 
peculiar circumstances of this case, though they think that 


15 Mar., 1868, 
! 


the appeal ought to be allowed, and the present suit dismissed * 


with costs, and will make their humble recommendation to Her 
Majesty accordingly, will also recommend that Her Majesty’s 
order be made without prejudice to the right of the respondents 
to bring, if they shall be so advised, a new suit for the 
recovery of the lands in question, upon the ground that the 
title to these lands passed to the Pal Chowdbrys, from whom 
the respondents derive their title by the revenue sale. 


EKOWRI SING anp orners v. HIRALAL SEAL 
AND OTHERS. 


ON APPEAL FROM THE !1IGH COURT OF JUDICATURE AT 
. “FORT WILLIAM IN BENGAL. 


Chur Lands——Proof of Title by Claimant. 


ote . 
‘Tixe®-formation of land in the bed of a navigable river is not primé facie to be 
ascribed to a loss from any particular riparian estate, nor is the land which has 
. 


* Pr&ent: Loxp Onetmarorp, Sir James Winitam Coivite, Siz Rosert 
Puiiimore, ano Sie Lawnesce Peen, 


Ben. Law Revorrs, 
15 Mar., 1869, 
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been removed from qn estate by sudden avulsion reclaimable, unless the circum- P.G 
stances supply evidence of identity. A title by accretion is not established by 1868 
mere proof of general inclusive boundaries at a time preceding the formation of Exowat SING 
the chur, but there must be proof of the nucleus of accretion. The land gained v 


will follow the title of the particular land forming the nucleus, IBALL 


‘The cultivation of chur lands, like that of waste or jungle lands, carries no primé 
facie character of usurpation or wrong ; and the claimant against a purchaser, bond 
fide and without notice, in possession, must strictly prove his title. 


Exowrt Sing and others brought this suit against Hiralal 
Seal, to recover possession of certain chur lands. 

Plaintiffs alleged that the site of the disputed lands originally 
lay within the bounds of their putni talook ; that a great part of . 
this talook had been washed away by the action of the tidal 
river on which the estate lay, but that between the years 1842—48 
the land began to re-form and accreted to their putni lands, and 
was in the possession of plaintiffs’ father, who died in 1847; that 
after plaintiffs’ father’s death, the re-formed lands were illegally 
taken possession of by defendants’ predecessors ; plaintiffs being 
at the time minors, under the Court of Wards. Defendants 
claimed the lands as being part and parcel of certain mauzas 
in their zemindari, which they had purchased bond fide and with- 
out notice of objection}~and they stated that they and their 
predecessors had held continuous possession of the lands since 
their re-formation. ‘ 7 

The first Court (Principal Sudder Ameen of Midnapore), on 
the 30th August 1861, found in favor of plaintiffs, relying mainly 
on the report of an ameen, whose local enquiry went to show 
that the mauzas alleged by defendants to be those to which the 
chur had accreted did not exist, while it was actually attached to 
plaintiffs’ putni lands. 

Defendants appealed to the High Court urging— 

1. That the plaintiffs had not proved that the original site of 
the chur had been in their possession’ prior to, diluviation ; or 
that the villages to which it was said to have accreted existed 
at the time of the re-formation. 


The High Court (BaYLEy and E, TAUKeoN, JJ.) ath 
December 1863, reversed the lower Court’s aia and dismissed 
the suit, for the following reasons: 


Bex. Law Reponté, ~ 
15 Mar., 1869, 
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a ts That plaintiffs must, before they could oust defendants, who 
Eom Se had been for many years in possession, make out a strong case 
¥. of superior title, and prove that they (plaintiffs) were in posses- 
FITEALAL sion previous to those years, and that the land did then form 
part of the villages they alleged. The plaintiffs had indeed 
proved that the villages named by them were part of their 
putni talook, and they produced a former darputnidar who 
swore that the land in dispute had been held by him as part of 
those villages. But this evidence was weak in itself, and being 
supported only by two old chittas, one unattested and unaccount- 
ed for, and the other prepared by the darputnidar himself, it 
was obviously insufficient. The Courts held that oral evidence 
unsupported by documentary proof could not prevail against an 
undisputed possession of twenty years. 
The plaintiffs appeal to Her Majesty in Council. 
Their Lordships’ judgment was as follows: . 


THIS suIT is brought to recover about 1,000 bigas of land, 
claimed as alluvial, and contained within the boundaries given 
in a map annexed to the plaint. The plaintiffs must succeed or 
fail on their title to the land as alluvial. It is not competent 
for them now, the cause having been decided’ on this title, to 
raise at the hearing of their appeal a different case, viz., one 
* simply of original ownership of the site of the lands re-formed. 
Had that been the case alleged, some defence might have 
been made, founded on the nature of a boundary river, the owner- 
ship of its soil, the character, sudden or gradual, of the original 
loss of land, and the effect of change from such causes in the 
land itself or the ownership in the soil; which ‘defence, as is 
apparent from the frame of the Regulations of 1825, would 
admit of variation with varying circumstances of inundations, 
identification, and accretion. The cause was tried before the 
Principal Sudder Ameen, who decided in the plaintiffs’ favor. 
On appeal to the High Court, that decision was reversed, and 
from that decree of reversal, the present appeal has been pre- 
fefret, The High Court simply decided that the proofs adduced 
by the plaintiffs were insufficient to justify a decree in their favor. 

Had this been a case of ordinary claim to lands, wherein a 
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plaintiff might advance, prove, and recover ona primd facie title, P. C. 
calling for some answer of title in a defendant, and entitling him BEB. 
to a decree in default of such an answer being-made and proved, Eeownt Sine: 

the propriety of the decision of the High Court might have oar 
. been assailed with more prospect of success. But this is a case 

of a claim to land washed away and re-formed in the bed of a 

navigable river, the ownership of the soil of which is not com- 

monly in the riparian proprietors of its banks, and which is not 

proved in this case to have belonged to the predecessor in title 

of either disputant. The re-forming of land in such a stream, 

affer a considerable interval and frequent floods, is not prima facie 

to be ascribed to a loss from any particular portion of territory, 

nor is the land which has been removed by a sudden avulsion 

reclaimable, unless the circumstances supply evidence of identity; 

which is wanting im the case before us. This re-formed land is 

not ascribed to avulsion, and several years elapsed between 

the loss of the plaintiffs’ land and the appearance of this “chur. 

The title by accretion to a new formation generally is not founded 

on equity of compensation, but on a gradual accretion by 

adherence to some particular land which may be termed the 

nucleus of accretion, The land gained will then follow the title 

to that parcel to which it adheres. It is obvious, therefore, that 

such @ title is not established by mere proof of general*inclusive 

boundaries of land, at a time long preceding the actual formation 

of the chur, since the lands that have such a fluctuating boundary, 

as a tidal river, and which are themselves subject to loss and gain 

of quantity by acts independent of the owner’s concurrence, and 

which may pass from side to side of the river boundary, have not 

the ordinary element of fixedness which belongs to immoveable 

estate, in the common course of things. A detached chur, inde- 

pendent of usage, in such a stream, would belong to neither , 

riparian proprietor ; and the circumstances that it was subtended 

by the land of one, would not be enough to entitle him*to it. 

The decision of this case in the Court below seem$ to have 

proceeded on the mere presumptions which wuld have regulaged 

the decision of a question of parcel or no parcel in an orffinary 

boundary dispute; for no evidence whdtever was given by the 

plaintiffs of the nature of the original formation of the chur, 
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where it first appeared, to what, it “first adhered, and the case 
even now affords no ground for concluding any thing with 
reasonable certainty, as to the original title to it. 

The defendants, it was conceded by their able Counsel, might 
be unable to sustain a title to the chur as plaintiffs; but it Was 
urged with force and reason that, by reason of their long enjoy- 
ment and being innocent purchasers for value, they were entitled 
to put every claimant to strict proof of title. They are pur+ 
chasers for value without notice of any ptior or superior claim. 
Acquisitions of the nature of this chur are often doubtfy! in 
their origin; they must depend much on oral testimony, which 
time is constantly destroying or impniring, and it is often hard to 
say who is the person to whom the law would ascribe the legal 
éwnership of them. The mere cultivation of them, like that of 
waste or jungle lands, carries with it no primd facie character of 
usurpation or wrong, An undisputed possession and cultivation, 
even though for a few years only, would the more readily induce 
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a purchase, and a purchaser bond fide and without notice might,,., 
with perfect honesty, and even with the favorable construction by 


a Court of Justice of his acts, defend his possession by insisting 
on strict legal proof of an adverse title. 


The High Court appears to have ‘acted upon this principle, 


though tite Judges have ascribed too long a possession to the 
defendants, and may have erred in their view of portions of the 
evidence. The grounds of their decision seem to their Lord- 
ships correct; the ratio decidendi is not a mistaken one, though 
it is supported in part by mistaken reasons. They have acted, in 
requiring adequate documentary proof. in a canflict of oral proof, 
in accordance with the course adopted by the Judicial Committee 
itself on this point, in a somewhat similar case, AMfusst. Imam 
Bandi v. Hargovind Ghose (1). They were dissatisfied with the 
documentary proof exhibited; they have said that better might 
have been brought forward had the case of the plaintiffs been well 
founded. * Their Lordships are not prepared to dissent from either 
expregsion of opinidn. To admit documents, not strictly evidence 
at alf™to prop up oral evidence too weak to be relied upon, is not 
e 


oe 


(i) # Moore’s I. A., 403. 
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a course which their Lordships would be inclined to approve; P. C. 
and none of the chittas which have been laid aside by the High = SIE Ls 
Court are shown to have been admissible in evidence accord- Mowe ue 
ing to the laws of evidence regulating the decisions of those HIaADAy 
Courts. It would expose purchasers to much danger if their 
possession could be disturbed by inferences from, or statements 

in, documents not legally admissible in proof against them. 

The document (1) on page 19 appears to be only a copy, 

and it is introduced by no evidence preparing the way for 

its reception. Whatever might be the value of the chittas 

in general in questions between the zemindar and his tenants 

or ryots, to receive them ag evidence of boundary against a 

rival proprietor without further account, introduction or verifi- 

cation, would, if it obtained as a practice—and each relaxation is 

apt to become a precedent for another—tend further to encourage 

the manufacture of evidence in a place already too prgne to 

the fabrication of it. Their Lordships, therefore, are unable 

fo ascribe any error to the way in which the High Court 
“has dealt with the documentary evidence in this cause. 

It has not unfrequently happened that their Lordships, in a 

conflict of decisions on questions of fact between the Judge 

who heard the evidence* and the Court which reviewed it, have 
followed the finding of him who saw the witnesses and heard 

them give their evidence; but in this case the Judge below 
appears not to have sufficiently regarded the nature of the 

claim and the proof it should receive. He appears further 

to have acted mainly on the report of the Ameen, and that 

report, like the judgment which was founded upon it, appears 

to their Lordships to proceed upon a mistaken view of the 

issue between the parties and of the burthen of proof which 

the plaintiffs in this suit had to support. The conclusions. of 

both are founded more upon the wantyf proof to support the 
" title alleged by the defendants than upon proof of that title 

which it was necessary for the plaintiffs to establish in order 

to disturb the possession of the defendants. ~ 

The map of the Ameen itself shows that there were Taas 
of other owners than the plaintiffs, so situated that they might 


” 


(1) A chitta showing 6riginal measurement of plaintiffs’ lands, 
: 2A. 


10 
P.C. 
1868 
Exowa: Sine 
oe 
HirauaL 
Seat, 


P. Cc." 
1868 
Dee. 17. 


Ban. Law Reroots,; 


CASES IN THE PRIVY COUNCIL. [B. L. R. 


have been, in the course of things, a nucleus to the increment ; 
and, therefore, an inquiry into its origin and direction was one that 
ought not to have been neglected. The case itself is one turning 
on views of-evidence on which their Lordships would be reluctant 
to differ from the opinion of a Court more likely to know, than 
their Lordships can be, what weight of proof would satisfy in 
India the just expectations of a Court of Justice. 

Their Lérdships, therefore, agreeing with the High Court in 
their disregard of the chittas, and with their conclusion that 
the case was not sufficiently proved, will humbly recommend to 
Her Majesty that the appeal be dismissed with costs. 


RANI SWARNAMAYI v. SHASHI MUKHI BAR- 
MANI anp OTHERS. 


ON APPEAL FROM THE HIGH COURT OF JUDIVATURE AT 
e FORT WILLIAM IN BENGAL. 


Limitation—Section 32 of Act X. of 1859—Cause of Action— Trespass. 


14 Mar., 1869. 


A, azemindar, sold the rights of B, his putnidar, for arrears of rent, under Regu-" 


ation VIII. of 1819. This sale was subsequently set aside at the suit of B for 
irregularity. A then saed B for the arrears, under Act X. of 1859, and B raised the 
defence that the suit was barred, more. than 3 years having elapsed from the close- 
of the year in which the arrcar became due, 2 

Held (reversing the decision of the High Court), that upon the setting aside of 
the putni sale, the putnidar took back the estate subject to the obligation to pay 
the rent; and that the particular arrears of rent claimed.must be taken to have 
become due in the year in which that restoration to possession took place, and plain- 
tiff could sue within three years from the close of that year. 

Also held, that A was not guilty of a trespass in bringing the property to sale’ 
under a defective notice, and A could not have sued for the arrears pending the 
proceedings to set aside the sale, 


THIS case was decided by the High Court, on the 9th August 
1864 (BayLey and PuEar, JJ.), on an appeal from the decision 
of the Deputy Collector of Nuddea, dated 22nd December 1863. 

The facts are sufficiently explained in the following judgment 
of the High Court, which was delivered by 


+ 
EAR, J.—This suit is brought for arrears. of rent of a 


putni talook, due in 1857, with interest thereon. 
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In 1858, the plaintiffs realized these arrears, with interest, for PP. C. 
breach of kist, and costs, by a sale of the defendants’ putni ete 
rights under Regulation VIII. of 1819. BANS WAR 

Afterwards, namely on the 5th February 1859, geome of the rae : 
defendants instituted a suit in the Civil Court to set aside the Muxnr 
sale, on the ground of irregularity. Judgment was given in this Banu, 
suit on the 26th June 1860, setting aside the sale, and directing 
the plaintiff in this suit to repay the consideration-rhoney with 
interest. On appeal, the High Court affirmed this decision by 

“a decree given on the 26th June 1860. 

The plaintiff has repaid this money, and now brings this suit 
for the recovery of the original arrears. 

The defendants, among other and separate defences, all set up 
the statute of limitations as a bar to the plaintiffs’ suit, but the 
Deputy Collector over-ruled this, and determined in favour of 
the plaintiff’ claim, remarking as follows: “-As regards the 
question of limitation, it is perfectly clear that the plaintiff could 
not both take the rent and sell-the putni talook; as long, there- 
fore, as he was engaged in lawfully defending a suit to reverse 

_ the sale, he could not possibly sue for the rent. The cause of 
action cannot, therefore, have accrued prior to the date of the 
Judge’s decision; and the’suit is, therefore, within the three years. 
Donbtless, the period during which plaintiff was prosecuting his , 
appeal should equally be excluded from the reckoning, but it 
will be seen it is not necessary for plaintiff to urge this, as the 
date of the judgment of the lower Court serves his purpose.” 

The substantial ground of appeal to this Court, is upon the 
question as to the limitation of time for bringing the suit. 

. The plaintiff urged, firstly, that the arrears were putein abey- 
ance by satisfaction out of the proceeds of the irregular sale, 
and revived or rather became a second time due, when the High 
Court, in 1860, finally declared the sale to have been illegal, and 
decreed restitution of the purchase-money with costs.e This, 
ground of contention is untenable, otherwise the plainfiff would 
be enabled to take advantage of his own wrortg. He committed . 
a trespass in bringing to sale that property with a def€ttive 
notice, when it was his duty in law to “have that notice «duly 
served, and cannot now be heard to say that that trespass pre- 
vented time from running against his right of action. 
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P.C. Secondly. Te maintains that at any rate, his cause of action 
De ue was subsisting at the time of the passing of the Act X. of 1859, 
Raxr Swan. 20d that as he was unable, on account of the pending litigation 
KAMAYE above-mentioned, to sue during the first portion of the three years 
Snaant prescribed by that Act for causes of action so situated, he is 


ee entitled to deduct from the computation of those 3 years, at least 
so much of the time as intervened between the passing of the 
Act and the decree of the High Court on 26th June 1860. 
On this we must observe that the words of Section 32 of the 
‘Act are absolute, and unlike those of similar statutes, do not 
either expressly or by implication admit of any exception what- 
ever to their operation. It was urged that the exceptions to the 
limitation in Act XIV. of 1859 may be applied by analogy. 
But this is not so, for Section 32 of -Act X. of 1859 is a special 
statute of limitation of itself for all cases coming under that Act. 
Moreover, it is not correct to say that this suit could not have 
been brought pending the litigation respecting the irregular and 
invalid sale, and here again he cannot claim any benefit from 
acts of his own which he ought from the beginning to have known 
were illegal or defective, for he could at any time have sued and 
abided the result, so saving his time. 


_ The appeal must be upheld, on the ground that the plaintiffs 
suit was barred by Section 32 of Act X. of 1859, 


Their Lordships’ judgment was as follows:— 


THE FACTS of this case are simply these. The appellant is 

a zemindar. Those whom she represents had granted a putni 
talook, and the putnidars had fallen into arrear. The zemindar, 
the appellant, pursued her remedy under Regulation VIII. of 
1819, and brought the talook+to sale. It sold for a sum greatly in 
excess. of the rent in arrear. The purchaser was put in posses- 
“sion of the talook. Out of the purchase-money the arrears 
. were paid, and thesbalance, in the or dinary course, remained in the 
Cdticetor’s hands for the benefit of those who were entitled to it. 
‘A suit was then brought to set aside the sale of this putni talook, 
on the ground of irregularity; and we must assume that it was 
correctly set aside by the judgment of the Court below. The first 
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judgment on the case was on the 26th December 1860. The P.O. 
appellant brought her appeal in the High Court, and the final Ss 
judgment, dismissing her appeal, was on the 30th June 1863. Bar Svar 


The effect of the judgment was, that she had to pay back the PUT= ga eur 
chase-money to the purchaser, with interest; that the putnidars Pee 
were again put into possession of the talook; and that they 
recovered the mesne profits, during the period in which they were 
out of possession, from the purchaser. The appellant then 
brought the present suit for recovery of the arrears of rent, 
’ She brought it in the Collector’s Court, as in an ordinary case ; 
and must, therefore, we apprehend, be taken to have brought it 
under Act X. of 1859. She was then met by the defence that 
the suit was out of time; that it was barred by the 32nd section of 
that Statute; the construction put on that enactment being that 
the suit should have been brought within three years from the 
time on which these arrears first became due, viz., the last day 
of the year for which the rents constituting them had accrued, 
The result of the decision is, that she has not only lost the remedy 
which Regulation VIII. of 1819 gave her, but that she hag 
no other remedy for those arrears of rent. If that decision is 
‘founded upon grounds which cannot be shaken, it certainly is a 
* very unfortunate result, and a result, which obviously works a 
great injustice ; for the putnidars have got back their putni, and 
have, at the same time, relieved themselves from the obligation of 
paying, for that period, the very rent upon which they held it, 
The case of the appellant has been argued on various grounds. 
Mr. Cave has argued that this clause is to be qualified by intro- 
ducing certain clauses of the old Regulation of Limitation of 
1793. He has also argued that if those clauses can no longer be 
: imported into the consideration of the case, it falls within one 
of the exceptions imported into the existing Act of Limitation, 
the Act XIV. of 1859. . 
Their Lordships are of opinion that if this case had arisen 
“in an ordinary Court of law, and the Statute of Limitations to be 
applied was Act XIV. of 1859, there could be no doubt abaii 
upon the question ; and that it would not be necessary to fall back 
upon the exception referred to by Mr. Cave, because it seems to 
their Lordships to be perfectly clear that the cause of action 
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P.0C. accrued at the time at which, the sale having been set aside, the 
NOG 2 obligation to pay this sum of money revived; and whether that 
Hast BWA time be taken to be the date of the first decree or the date of the 

ig final decree, the present suit would, in either case, have been 


ent brought in time. They do not, however, think it necessary to 
* decide that either that Act, or the particular exception in ‘it, is 
to be brought in to qualify the peculiar and special law of 
Limitations introduced by the Act of 1859, because they think 
that, upon the fair construction of the 32nd section of that Sta- 
tute (Act X. of 1859) the time had really notrun. Their Lord- 
ships’ view of the case is this: that, upon the setting aside of this 
sale, and the restoration of the parties to possession, they took 
back the estate subject to the obligation to pay. the rent; and 
that the particular arrears of rent claimed in this action must 
be taken to have become due in the year in which that restoration 
to possession took place. It follows that upon the language of 
the 32nd section of Act X. of 1859, the appellant was not barred 
from her remedy. Their Lordships further authorize me to say 
that they do not concur in the position of the High Court, that 
the appellant can be said to have committed an act of trespass, 
because, when she pursued the remedy, which was clearly com- 
petent to her, if it had been regularly pursued, she inadvertently - 
- omitted one of the formalities prescribed by the Act, and that 
her proceedings, therefore, became inoperatiye. Their Lord- 
ships cannot treat this as an act of trespass, or hold, with the 
High Court, that in bringing this suit she is a person seeking to 
take advantage of her own wrong, They must also respectfully 
dissent from another statement of the learned Judges of the High 
Court, to the effect that the appellant might have sued for these 
arrears pending the proceedings to set aside. the sale of the putni, 
It is clear that until the sale had been finally set aside, she was in 
the position of a person whose claim had been satisfied ; and that 
her suimight have been successfully met by a pleato that effect. 
- On these grounds, their Lordships are prepared to recommend 
fo<der Majesty that the appeal be allowed with costs; that the 
judgment of the High Court be reversed; and in lieu thereof, 
that the appeal to that Court be dismissed, and the judgment of 
the Court below affirmed with costs. al 
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MUTUSWAMY JAGAVERA YETTAPPA NAIKEN 
v, VENKATASWARA YETTAPPA., 


ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Madras—Illegitimate Son—Maintenance. 


In a suit for maintenance brought by an illegitimate son of a Hindu zemindar, 
deceased, Aeld that it was established that the plaintiff was the natural son of such 
zemindar, and recognized by him as such, it having been nof. essential to the plain- 
tiff’s title to maintenance that he should be shown to have been born: in the house 
of his father, or of a concubine possessing a peculiar status therein. 

Case remanded for the Courts in India to try whether such maintenance can be 
a charge upon an impartible zemindari, or if not, ont of what proporty or fund, if 
any, the son was entitled to be paid. “e 

Tne judgment of their Lordships of the Privy Council in this 
case, which was an appeal from the High Court, of Madras, was 
as follows: 


Tue suxr out of which. this appeal has arisen was brought 
by the respondent claiming to be an illegitimate son of a former 
zemindar of Yettiapooram against the appellant, the present 
zemindar, for maintenance out of the income of the zemindari. 

The suit was brought in the Court of the Principal’ Sudder 
Ameen of Tinnevelly, although that Court has no jurisdiction 


‘where the matter in dispute is of a value exceeding Rs. 10,000, 


The appellant, however, did not plead to the jurisdiction; and 
the parties proceeded to try the right in that Court, treating the 
suit as one for the sum of Rs. 8,400, the amount claimed for one 
year’s maintenance. The consequences of this procedure were 
that an appeal lay from the Court of the Principal-Sudder 
Ameen to the Zilla Judge; that the judgment of the latter 
upon any issue of fact was final, in India, and could only be 
brought before the High Court at Madras, by special apfeal, 
on some alleged error upon a point of law or procedure. ° 

The issues in the cause were, jirst, whetlfer the plaintiffs 
mother was in the exclusive and permanent keeping of the former. 


- 
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zetnifidar of Yettiapooram as his mistress ; and, secondly, whether 
or not the plaintiff was the illegitimate issue of the said zemin- 
dar by that woman, and, as such, entitled to maintenance. 

The Principal Sudder Ameen held that the plaintiff (the 
respondent) had failed to prove his title, and dismissed the suit 
with costs. The Civil Judge, on appeal, by his decree of the 
31st of March 1864, determined both the above issues inthe 


15 Mar, 18094 


respondent’s favor, declared him entitled to maintenance at the ~ 


rate of Rs, 2,500 per annum, and decreed that this amount 
should be paid annually by the appellant “ from the villages 
forming the private property of the present zemindar’s (the ap- 
pellant) family.” This decree was brought by special appeal 
upon grounds, some of which will be hereafter considered before 
the High Court of Madras, which, on the 3rd of January 1865, 
dismissed that appeal; and on the 27th of March in the same year, 
rejected an application for review of judgment with costs. The 
appellant having obtained Her Majesty’s special leave to appeal, 
has brought this appeal against the decree of the High Court 
and that of the Zilla Court of Tinnevelly; and, all questions 
in the cause, ie of fact or of law, are, of course, pen to 
him upon it, f 

Their Lordships, at the close of the argument for the aippal: 
lant, intimated that, in thtir opinion, the second issue had been 


\properly found in favor of the respondent. : They will now state 


their reasons for coming to that conclusion, and, in so. doing,-will 
briefly recapitulate the facts of the case. 

The appellant’s father, the then zemindar of Yettiapooram, 
died in 1840, leaving three sons, viz., Kumara, the alleged father 
of the respondent, Venkataswara, and the appellant. The zemin- 
dari, which is impartible, descended, in the first instance, to 
Kumara alone; and he shortly afterwards, but certainly before 
the 25th of December 1840, brought into his zenana as his 
concubine, Avadai Jangram, the mother of the respondent. 
She was the daughter of a Dasi or Nach girl, attached to a 
Pagoda, which seems to be one of the appurtenances of the 
zemindari; and if she had not then begun to follow, would, no 
dotbt, but for her introduction into the zemnidar’s zenana, have 
followed her mother’s profession with its ordinary incident, pros- 


ee 
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titution. On the 25th of December 1840, the zemindag exe- P. ©. 
cuted in her favor an instrument, which will be afterwards con- ee 
sidered. He built her a. house within the precincts of his palace, MoruswANy 
and up to the time of his. death, which took -place in May ‘e7tsrra 
1853, shé. continued to be his favorite mistress, So far the v 
. . : 7 VENKATA- 
parties were agreed; but whilst the respondent contends that  swara 
hegthe son of the zemindar by Avadai, and bor after her TETSAPEA: 
- {troduction into the zenana, the appellant insists that at that 

time, and when her connection with the zemindar began, she had 
for some years been a public dancing girl attached to the Pagoda, 
and that she brought with her into the palace the respondent, 
who was then at least twelve months’ old, and her child by an 
uncertain father. 

On the death of Kumara, his next brother, Venkataswara, 
succeeded to the zemindari. He lost little time in turning out 
Avudia and her son; for in November 1854 we find that.the 
latter had brought a criminal charge in the Magistrate’s Court 
against the zemindar and his retainers for an alleged forcible 
entry, and the abstraction of jewels of considerable value. This 
charge ended in the razinama, or instrument of compromise, 
and the Magistrate’s order thereon, both bearing date the 6th of | 
November 1854. In this razinama, the respondent is described as 
the son of the late zemindar of Yettiapooram, and in the body of 
the instrument Venkataswara is sppken of as “the paternal junior 
unele of the complainant ;” and in the Magistrate’s order the fact 
of the complainant being “ the natural son of the first defendant’s 
elder brother” is expressly assigned as a reason for admitting 
the compromise. a 

Three years after this, and in November.1857, the respondent 
commenced a suit for the recovery of the property which was 
the sbject of the Porappu grant of the 25th December 1840, 
from which, with his mother, he had been ejected by Ven- 
kataswara. In his plaint he described bimself as the sdh of 
Kumara, the late zemindar of Yettiapooram. The answer of the 
zemindax impeached the validity of the grant by his predecessor 
of a village forming part of the zemindari. The reply of the 
respondent, on this point, was in effect that his mother being of 
poralicl grade with the wife of his father, the zemindar, he as the 
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P.C. illegitimate son of a Sudra by a Sudra woman was in the class 
__1868__ capable of inheriting the zemindari, and therefore that the grant 
MutvawA® was good. In his rejoinder, Venkataswara said, that “the mere 

TuaTArES allegation that the second plaintiff was of parallel grade with the 
‘oui a wife was sufficient to show that she was not @ legal wife, but a 
wwana woman as represented jn the answer; and that no one would 
YertaeP. shink the plaintiffs were heirs to the zemindari.” But he gid 
not then controvert the respondent's title by a direct denial that 

he was the son of Kumara, the course which, though the fact was 

not necessarily in issue in that suit, we should have expected the 
zemindar to take, had the case touching the respondent’s birth, 

which is now set up by the appellant, been that which was then 
received by the family. The earliest assertion of that case of 

which there is any evidence, is to be found in the answer made 

in this suit by Venkataswara, some time in or about the year 

1859, to the ground of appeal filed by the respondent on his 

appeal to the Zilla Court against the decree of,the Principal 

Sudder Améen dismissing the claim to this village. In one 
paragraph of that answer, it is stated that “the records show that 
the first plaintiff was born before the second plaintiff was kept by 

the late zemindar, and the statement that they are blood-relations 

js incorrect.” In these proceedings, therefore, their Lordships 

find strong grounds for coming to the conclusion that the 
respondent, for several years after the death of Kumara, continued 

to be reputed and admitted to be'the natural son of that zemindar. 

The decision of the suit for the village which, in the Zilla 

Court, as well as in that of the Principal Sudder Ameen, and 

on aspecial appeal to the Sudder Dewanny Adawlut, was adverse 

to the respondent, did not touch the question of his birth, It 
proceeded entirely on the ground that the grant having been 

made without the previous consent of Government, and not 

having been registered in the Collector’s Office, was not valid 

as against the successor to the zemindari. . » 

The final decision of the last-mentioned suit was in September 

- 1860, and the present suit was brought in September 1863, 
against the appellant, who, on the death of his brother during 
therinterval, had succeeded to the zemindari. The oral evidence 

upon the issue whether the respondent was the illegitimate son 
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of Kumara was certainly not very strong on either side.. But PC. 
if the case of the appellant were true, we should have expected Pine 
that he, a powerful zemindar, in possession of the estate, with MureewANy 
all the family records, and. influencing the family dependents, Tuearrs 
would have been able to produce better evidence in support of eat 
his case than that which he has produced. The testimony of _swara 
the..Brahmins and women attached to the Pagoda seems to their Tarsaren, 
Lordships to be especially unworthy of credit. It has been 
argued that the non-mention of the respondent in the Potappu 
grant of the 25th of December 1840, affords an inference that 
he was not the son of the zemindar, nor, at that time, so recog- 
nized by him. This may be true if it bé assumed that the 
child was then in existence; whilst, on the other hand, the mere 
fact that the respondent is not mentioned in the deed, taken by 
itself, might afford an inference in support of the theory, that 
he was not then born. But if it be assumed that he was, ag the 
appellant alleges, then in existence, and known not to be the 
child of the zemindar, it is highly improbable that the deed 
should have provided for her male issue generally without at 
“least postponing the respondent to any male issue to be there- 
after born to the zemindar, And, again, if the deed were, as 
it has been argued, to have been a gift to the woman in the 
nature of a settlement made upon taking her from the Pagoda 
into the exclusive keeping of the zemindar, there was no absolute 
necessity for the mention of ‘her son, if then in existence, 
whether he was or was not then the son of the zemindar. Upon 
the whole case their Lordships think that the evidence for the 
respondent confirmed as it was by the razinama and other 
evidence of recognition by the family after the death of Kumara, 
outweighed that on ‘the appellant’s side, and justified the finding 
of the Zilla Judge of the second issue in his favor. They 
are satisfied that Kumara in his life-time recognized the appellant 
af his son; and ‘they see no- sufficient grounds for dorbting 
that the appellant was in fact his natural son. Théy would 
have felt greater difficulty in coming, upon th& evidence before - 
them, to a conclusion upon the question whether the appellant . 
was born after or before the introduction of his mother intoe fhe 
zenana. The admission, in his reply, as to his mother’s age, 
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is of more weight than any of the evidence to the contrary, and 
that is consistent with the theory of his birth, at least a year 
before she became an inmate of the zemindar’s zenana; and the 
receipts for rent_in his name, which are dated as early as 
February 1841, also tend to support that theory. It appears, 
however, to their Lordships, that if it be established that the 
appellant was the natural son of this Hindu father, and recog- 
nized by him as such, it is not essential to his title to maintenance 
that he should be shown to have been born in the house of his 
father, or of a concubine possessing a peculiar status therein. 
They concur in the judgment of the High Court upon this 
point, against which little, if anything, has been urged at 
the Bar. . 

Their Lordships further think that, subject to the observations 
hereafter to be made, the amount of maintenance awarded 
by the Zilla Judge is reasonable. -And this being so, they 
would have recommended Her Majesty to dismiss the appeal, and 
confirm the decree below simpliciter, but for the point which 
remains to be considered. 

The decree of the Zilla Court directed that the amount award- 
ed as maintenance be paid-annually to the plaintiff (the present 
respondent) by the defendant (the present appellant) from the 
villages forming the private property of the present zemindar’s 
(the appellant’s) family. The first ground of appeal insistell 


18 Mar, 1669, 


upon by the Counsel for the appellant, on the special appeal | 


to the High Court of Madras, is stated to have been “ that there 
was no appearance of any other property than that of the 
zemindari, and the fastening of a life-rent on that was illegal.” 

The High Court has sought to dispose of this objection by 
saying, “the fact that the judgment of the Civil Judge indi- 
cates the possession of private property by the zemindar in 
possession, who has inherited the whole property of the plaintiff's 
father, renders this objection, even if tenable, wholly inappli- 
cable.” “And it proceeds to remark that the question, whether 
maintenance in such a case could be charged on a zemindari, 
was still an open one. 

The objection involved two distinct propositions, viz. :—I1s¢, that 
there was no proof of property other than the zemindari; and 
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2ndly, that the maintenance could not be charged "on the 
zemindari, ‘And the High Court has ayoided the decision of 
the latter question by. asguming that there was a conclusive 
finding on the other, It may have thought that it was bound to 
make that assumption by the rule which excludes questions of 
fact from the province of a special appeal. Their Lordships, 
however, are disposed to think that the question, which is more 
pointedly raised by the first of the points stated in the application 
for a review, at page 35 of the Appendix, was one which, on the 
strictest construction of that rule, the High Court was competent 
to entertain on a special appeal. But be that as it may, their 
Lordships, who are not subject to the rule, are bound to see 
whether that part of the decree of the Zilla Judge, which 
directed the payment of the maintenance from the villages 
forming the private property of the zemindar, was warranted 
by the pleadings and evidence before him. They are of opision 
that it was not. The plaint sought for payment of maintenance 
“out of the income of the zemindari.” There is no trace in 
the printed record of any evidence of the existence of property 
other than the zemindari, or of the nature of such property, 
supposing that any does exist. It is obvious that the nature, as 
well as the existence, of any such property is a material question. 
The respondent may have a right to be mentioned out of private 
pfoperty which descended from his father to the present zemin- 
dar, yet he may have none to be maintained out of private pro- 
perty which the zemindar has acquired in any other way. 


If the decree be erroneous, as it stands, there remains the 
question whether it ought not to be simply varied, by directing 
payment of the maintenance out of the income of the zemindary, 
But the High Court has failed to determine the question whether 
the zemindari is so chargeable; and the parties have declined, 
in the present state of the record, to argue that question before 
their Lordships. In this state of things their Lordships how- 
ever unwilling to prolong this litigation, can but remit the cause 
to India, with a declaration of the respondent’s status as an ille- 
gitimate son of the zemindar Kumara, and of his consequent 
right to maintenance. 

Tt will be for the High Court, to determine whether the decree 
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P.C. should be varied by directing the maintenance to be paid out of 
1868 the income of the zemindari, or whether it shall direct any 
Muruewanr further enquiry in order to ascertain whether there is any other 
YertarA property upon which it-can be charged. If that Court shall 
1B find that it can be properly charged on the income of the zemin- 


Leoieyen dari, their Lordships are of opinion that the amount awarded 

Yurtarrs. by the Zilla Judge, having regard to the respondent's status, 
is reasonable and ought to be decreed. But if it cannot be so 
charged, then, in the absence of information as to the other 
property on which it may be chargeable, their Lordships cannot 
pronounce an opinion as to the reasonableness of its amount, 
and they must leave that question also to be determined by the = 
High Court on further enquiry. They trust, however, that the 
respondent’s title to maintenance being now conclusively ascer- 
tained, the parties will be wise enough to settle the questions 
that remain open by private arrangements and without further 
litigation. The order which their Lordships will humbly 
recommend Her Majesty to make is, to reverse the decree of the 
Zilla Court of the 31st March 1864, and the decree of the 
High Court of the 31st March 1865, and in lieu thereof to 
declare that the respondent is the illegitimate son of the former 
zemindar, Kumara Naiken, and as such is entitled to mainte- 
nance: and to remit the cause to the High Court of Madras, in 
order that such Court may determine whether, regard being had 
to the above declaration, the respondent is entitled to receive 
maintenance out of the income of the zemindari (in which 
case such maintenance is to be decreed at the rate of 2,500 
rupees per annum); and if not so entitled, whether he is enti- 
tled, as against the appellant, to any, and what amount of main- 
tenance, and if so, out of what property and fund, and that for 
the purposes aforesaid the said High Court shall be at liberty to = —* 
make and direct any further inquiry that to them may secm 
just. Their Lordships will give no costs of this appeal. 


Fpeht, 1809. 
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RAJA SATYASARAN GHOSAL v. MAHESH CHAN- 
DRA MITTER. 


ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT FORT 
WILLIAM IN BENGAL. 


Sale for Arrears of Revenue—Enhancement—Reg. XL1V. of 1793, s. 5—Reg. VIII. 
of 1793, 6, 51, 


Where, by an old potta, lands forming part of a zemindari had been leased at a 
specified rent, but there were no words in the potta importing the hereditary and 
istemrari character of the tenure, held, that the absence of such words was supplied 
by evidence of long and uninterrupted enjoyment, auc of the descent of tenure from 
father to son, whence that hereditary and istemrari character might be legally 
presumed. 


The zomindari was sold for arrears of Government revenue under Reg. XI, of 1822. 
The purchaser’s representives sued to enhance the rent of the under-tenure. Held, 
that they had no right to enhance. The rights of the purchaser were defined by 
83, 30—33 of Reg. XI. of 1822, which were repealed by Act XI. of 1841, and that 
Act, with the exception of the Ist and 2nd sections, was again repealed by Act I. of 
1845. Neither of the two last mentioned Statutes contains any saving of rights 
acquired under the Statutes which it repealed, but expressly limited the enlarged 
powers which it gave to purchascrs at sales for revenue arrears to purchasers at 
future sales. 


A sale for arrears of revenue cannot of itself merely, and without any act, pro- 
ceeding, or demonstration of will on the part of the purchaser, alter the character of 
an under-tenure, 


Semble—Sec. 5, Reg. XLIV. of 1793, is now of no force for any purpose, but that of 
declaring the general principles upon which all the subsequent legislation has pro- 
ceeded, viz., that of putting a purchaser at a sale for arrears of revenue in the posi- 
tion of a party with whom the perpetual settlement of the estate was made. Where 
an under-tenure existed at the time of the deceunial settlement, the only right which 
the zemindar could exercise over it was that conferred by section 51 of Reg. VIE, 
of 1793. bs 

* . 
* Present:—Lonp CnenmsForp, Siz James Wiiiiam UConvine, Lorp Cuter 
Baron Keniy, ann Sir Lawrence Peer. i 
4A 


23 


P.O. 
1869 


Jany. 18. 


BUNT IAW HOOP 
15 April, 1869, 


24 ‘ CASES IN THE PRIVY COUNCIL. [B. L, R. 


PC. A suit for enhancement implies such a privity of title or tenure existing between 
1869 the parties, that a claim to some rent is legally inferrible from it. 


Raa patie The decision in the case of Ranee Surnomoyee v. Maharaja Suttees Chunder Roy 
iz 2 °“” Bahadoor (1) commented on, explained, and reiterated. 


Mauesir 
CHANDRA 
Muermn, Mahesh Chandra Mitter and Digambar Mitter, as separate 
co-sharers in a divided zemindari, brought two distinct suits to 
enhance the rent of*certain lands held by Raja Satyasaran Ghosal 
in that zemindari. Mahesh Chandra claimed title to his share 
in the zemindari as the relative and representative of a pur- 
chaser at a Government sale for arrears of revenue held in 
1839. Digambar claimed through several successive alienations 
from a similar auction-purchaser, who bought in 1837. These 
auction-sales had taken place under Reg. XI. of 1822, and the 
plaintiffs claimed to enhance in virtue of the powers conferred on 
purchasers at such sales. The defence was, that part of the lands 
in question had been held by defendant at a fixed rent under 
a grant by the Collector in 1786, which, apart from specification 
of lands, &c., simply ran thus :— 

“For 67 bigas and three katas of land, you will pay the 
rent of sicca rupees 136-13-10 agreeably to instalments: by 
letting out or personally holding the land, enjoy the same with 
great felicity. There is no other liability.” 

It was also stated that, of the rest of the lands, part was 
lakhiraj, and part belonged to a different talook. It was 
further urged that the suits were barred, more than 12 years 
having passed since the auction-sale; that Digambar Mitter, at 
any rate, as a private purchaser, had no right to the privileges of 
an auction-purchaser ; and that the suits should have been brought 
in the Collector’s, and not in the Civil Court. 

The first Court, the Sudder Ameen of the 24-Pergunnas, held 
that the potta filed by defendant was genuine, and that it was 
proved that, as regards the lands covered by it, defendant had paid * 
a uniform rent from before the decennial settlement, and hence 
his rent could not be enhanced. The Court also found that part 
of the land held by defendant was rent-free. Excluding this 


(1) 10 Moore, I. A., 123. 
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and the land covered by the lease, the Sudder Ameen gaveadecree =P. G 

for enhancement on the remaining lands. een 

The Principal Sudder Ameen, on appeal, held, that defendant sara Guosat 

had not proved that any portion of the land was lakhiraj; that Manes 
the potta did not profess to fix the rent for ever; and that as ae 

the land covered by it was not shown to have been held at the 

same rent from 12 years before the decennial settlement, it was 

not exempt from enhancement. The Principal Sudder Ameen 

decreed in favor of the plaintiffs. 

On special appeal, the High Court (Kemp and Srton-Karr, 
JJ.) held, that the forms of the potta admittedly did not amount 
to an hereditary and fixed grant, even if the Collector had had 
power to make such ; and overruled the contention of the defendant 
that he was protected from enhancement by his having held from 
a period antecedent to the permanent settlement. The learned 
Judges said :— ol 

“Tt is said that the defendant is shewn to have been paying 
at the same rate for a period antecedent to the decennial settle- 
ment, though not perhaps for 12 years previous to that date; and 
that he ought to be protected under the late ruling of the Privy 
Council, the case of Ranee Surnomoyee v. Maharaja Suttees 
Chunder Roy (1). It is also much pressed upon us that the prede- 
cessors of the plaintiff and also the original auction-purchaser had 
waived their admitted rights of enhancement, and that it is not com- 
petent for the plaintiff to revive and put those rights in force now. 

“ We observe that this case differs from that of Ranee Surno- 
moyee. That was a sale under Regulation XLIY. of 1793; the 
present case refers to a sale under Regulation XI. of 1822. In 
Ranee Surnomoyee’s case, their Lordships appear to have been guid- 
ed by the principle that the same rent had been paid for 60 years, 
and that there was no evidence that, when first imposed, or even 
when the purchase was made, it was not a perfectly adequate rent 
for the property. No such plea is or can be advanced iw this 
case. There is no proof or plea that the rent is a proper rent, 
or a rent adjusted according to the rate of the Pergunna and the 
locality. The sale law under which the plaintiff became a pro-~ 
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P.C. _ prietor, was more stringent than the sale law of 1793, and the 
___ 188 ___ purchaser had rights of eviction, as well as of annulment and 
pre Sary enhancement. It is true that no right of eviction and settlement 

Magen’ With other parties was ever put in force. But the right to demand 

GraveA ent is an ever-recurring cause of action as has been held ever 

since the ease of Digambar Mitter in 1856, and the right to have 

rent at a proper and consequently at an enhanced rate is one 

which resides in the zemindar, unless the tenant can bar the 

action by some effective deed, or can otherwise bind the zemindar. 

Now it is proved in this case that the potta is not istemrari or 

‘mourasi in its terms, and this is a case in which the presump- 

tion arising out of 20 years’ payment at the same rate by the 

nature of the action is not pleaded, and does not arise. The suit, 

we observe, was brought before Act X. of 1859 came into oper- 

ation. Neither is the defendant a khudkasht ryot, who might 

be protected under section 32 of the sale law Regulation XI. of 

1822, under which the lands came in the plaintiff's zemindari rights. 

«On the whole we.do not find any thing in the decision, or in 

the arguments advanced by the defendant's pleader, to make us 

think that the defendant has any legal right to resist enhance- 

ment. The decision on the law, as applied to the facts found, 
appears to us correct. 

«As regards the second point of the rent-free lands, the ruling 
of the Full Bench of the ist of June 1863, in Gumani Kazi v. 
Harihar Mookerjee (1) might be in point but for one important 
circumstance. It is found as a fact in all these cases that the 
defendants would not point out to the Ameen, who went to the 
spot, the exact situation of these alleged rent-free lands, so that 
the plaintiff could not distinguish them from the rest, and could 
have had no opportunity of proving that he had ever received 
yent on account of them.” 

Their Lordships’ judgment was as follows :— 

Tke question raised on these appeals is whether the respond- 
ents (being plaintiffs in two different suits) have established, 

- as against the appellant, their right to enhance the rent payable 
by him in respect of 134 bigas and 24 katas of land situate in 
the 24-Pergunnas. 
(1) Case No. 2463 of 1862; Ist June 1863. 
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This parcel of land is alleged in both suits to form partofa P.C 
zemindari, of which somewhat more than ten undivided sixteenths ___ 189 ___ 
belong to Mahesh Chandra Mitter, the respondent on the first Bae rene 
appeal; and theremainder being somewhat less than six-sixteenths, aarusm 
belong to the respondent jn the second appeal, or rather his Seek 
master, Digambar Mitter. ~ 

Mahesh Chandra Mitter claims title to his portion of the zemin- 
dari as the nephew ex parte maternd, and representative in estate 
of one Ganganarayan Ghosal, who purchased it at a sale for 
arrears of Government revenue in 1839, and died in 1851. 
Digambar Mitter’s title to his portion is derived through several 
successive alienations from some person who purchased that por- 
tion at a similar sale in 1837. From the fact that these undivided 
portions of the zemindari were thus sold at different Government 
sales, it is to be inferred that, before those sales, they were held 
by different parties, each of whom was separately liable for his 
share of Government revenue. ° 

In these circumstances, the two Mitters have brought separate 
suits for the enhancement of the rent of the lands in question ; 
and for the purposes of these appeals, their Lordships will assume 
that, in the Courts below, they have been properly held entitled 
so to do, though there ¢ertainly appears to have been a well- 
grounded objection to the form in which the plaints wére origi- 
nally framed, 

In each case the plaintiff rests his claim to enhance on the 
statutory rights of a purchaser at an auction-sale, meaning there- 
by a sale for arrears of Government revenue; and the Statute 
under which each of the sales in question took place was 

: Regulation XI. of 1822. 

The defence in the two suits was very much the same. The 
appellant insisted that, of the land in question, 67 bigas and 
3 katas had been held by him and his ancestors under a potta 
dated in 1786, at a fixed rent of sicca rupees 163-13-10; that, of 
the rest of the lands, 42 bigas and 14 katas were lakhivaj; and 
the remainder, either including, or perhaps with the exception 
of a very small portion which had been resumed by Government 
as a towing-path, was held by him as part of a different talpok, 
under one Ramtanu Dutt. He further insisted that the suits 
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were barred by lapse of time, twelve years having, in each case, 
elapsed since the date of the purchase af the auction-sales; and 
in Digambar Mitter’s suit, he further questioned the right of one, 
who was a mere purchaser by private contract from one who had 
bought at a Government sale, to institute such a suit. He also 
raised the question whether the suit ought not, under the 23rd 
section of Act X. of 1859, to have been brought in the Collector’s, 
instead of the Zilla Court. 

Their Lordships think it will be convenient, in the first 
instance, to consider the respondent’s claim to enhance, as if all 
the lands in question were covered by the potta of 1786. 

Both the Courts below, which dealt with the questions of fact, 
have affirmed the genuineness of that potta, and their Lordships 
see no reason for impeaching it. . 

‘Again, though the document is not in the form of the ordinary 
instruments which create an istemrari tenure, it is in terms a grant 
of the lands on a fixed rent, for it specifies the sum, And upon 
the principle laid down by this Committee, in the case of Baboo 
Gopal Lall Thahoor v. Teluch Chunder Rai (1), the absence of 
words importing the hereditary character of the tenure is here, 
as in that case, supplied by the evidence of long and uninterrupted 
enjoyment, and of the descent of the tenure from father to son, 
whence that hereditary character may be legally presumed. 

Upon the evidence their Lordships have no doubt that, at the 
date of the earliest of the Government sales, those whom the 
present appellant represents were, by virtue of the potta, in 
possession of the land, which it covers at a fixed rent, under a 
sub-tenure binding upon the then zemindars, 

It follows that the respondent’s right to enhance the rent, which 
implies a right to vary the terms of the sub-tenure, and to set it 
aside if that title to enhance be disputed on grounds inconsistent 
with the obligations of such a dependent tenure, must, if it exists 
at all, depend upon the peculiar and statutory powers acquired 
by a purchaser at a sale for arrears of revenue. And, according- 
ly, both in the plaints and in the notices given in pursuance of 
Regulation V. of 1812, section 9, those powers are put forward 
as the foundation of the right. 

(1) 10 Moore, I. A., 191. 
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The first question then is—are the respondents, or is either 
of them, entitled to exercise those powers? That neither is so 
entitled has been strongly argued by the learned Counsel for the 
appellant, upon the following among other grounds: The sales 
took place under Regulation XI. of 1822, and the rights of the 
purchasers through whom the respondents claim were defined by 
the 30th and three following sections of that Regulation. Those 
enactments were repealed by the Ist section of Act XII. of 1841; 
and all the provisions of that Act, with the exception of the 
first and sécond sections, were again repealed by Act I. of 1845, 
which, as modified by some subsequent Acts, is the existing Sale 
Law. Neither of the two last mentioned Statutes contains any sav- 
ing of rights acquired under the Statutes which it repealed; and 
though each gave to purchasers at sales for arrears of Govern- 
ment revenue powers equal to or even larger than those given 
by the repealed Statutes, it expressly limited those powers to 
purchasers at future sales, i. ¢. “sales under this Act,” The 
respondents, therefore, cannot invoke Regulation XI. of 1822, 
as the foundation of their alleged rights, because that has been 
absolutely repealed; and they cannot call in aid the subsequent 
Statutes, because they have given no power to purchasers at 
sales which took place-before they were passed. 


This point, though it seems to have been overlooked in many 
cases in India, is not now adjudged here for the first time, It 
was fully considered and determined by this Committee in 
the case of Ranee Surnomoyee v. Maharaja Suttees Chunder 
Roy (1). The Judges of the High Court have attempted to 
distinguish that case from the present, on the ground that, in 
the former, the sale relied upon was made under Regulation 
XLIV. of 1793. But that statement proceeds upon a misappre- 
hension of the facts of the earlier case. In that, as in these, 
the sale on which the power to enhance depended had taken 
place under Regulation XI. of 1822; and it was not untib they 
found that they could not support their case, either *on that 
repealed Regulation, or on the subsequent Acts, that the learned 
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P.c. Gounsel for the respondent, the Maharaja, fell back upon the 
ee 5th section of Regulation XLIV. of 1793, which, though suspend- 
sanax Guosav ed by the subsequent legislation on the subject, had never been 

Manesn expressly repealed. 

CHANDRA Their Lordships must also observe that, in the judgment deli- 
vered in that case, it was carefully considered whether a sale for 
arrears of revenue of itself merely, and without any act, pro- 
ceeding, or demonstration of will on the part of the purchaser, 
altered the character of the tenure; and it was decided that 
the sale law had not “that hard and rigid character.” ‘It is true 
that the judgment, assuming that the powers given by Regulation 
XL. of 1822 had been swept away by the repeal of that Statute, 
dealt only with the effect of a sale under Regulation XLIV. of 
1793. But what it laid down concerning such a sale may even, 
& fortiori, be predicated of a sale under.any of the subsequent sale 
laws, and, in particular, of one under Regulation XI. of 1822+ 
For the words of the Regulation of 1793 (sec. 5) are that all 
engagements of the former proprietor, and all under-tenures grant- 
ed by him, shall “ stand cancelled from the day of sale ;” where- 4 
as the Regulation of 1822 (sec. 30) enacts that “ all tenures which 
‘may have been created by the defaulter or his predecessors, 
being representatives or assignees of the original engager, as 
well as all tenures which the first engager was competent to set 
aside, alter, or renew, shall be Ziable to be avoided and annulled by 
the purchaser,” &c., expressions which, far more strongly than 
those of the earlier Regulation, import that the estate is not, 
upon a sale for arrears of revenue, necessarily and ipso facto, 
changed in its nature and incidents. And if this be so, the 
repeal of the Regulation which destroys the power to change the 
estate, must leave its freedom from change, independent of mutual 
will, unimpaired. 

Their Lordships then being clearly of opinion both upon the 
principle and the authority of the decision in Ranee Surnomoyee 
y. Maharaja Suttees Chunder Roy Bahadoor (1) that the respon- 
dents cannot now. for the first time exercise powers which, if 
they ever existed, existed only by virtue of the repealed sections 


(1) 10 Moore, I. A., 123. 
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of Regulation XT. of 1822, do not deem it necessary to con-* B.C. 


sider whether the stringent powers given by those enactments 
to purchasers, eo nomine, could, in any case, be exercised by 
the heirs or assignees of such purchasers. Justice and sound 
policy alike require that, inasmuch as the law has given them, 
for the particular purpose only of enabling the purchaser again 
to make the income of the estate an adequate security for the 
public revenue assessed upon it, and the exercise of them cannot 
but occasion great hardship to under-tenants, and insecurity 
to property, they should be exercised within a reasonable time; 
and their Lordships believe that that object has now been in 
some measure secured by Acts X. and XIV. of 1859, 

Their Lordships have further to remark that, in the case of 
Ranee Surnomoyee v. Maharaja Suttees Chunder Roy (1) to 
which they have already referred, this Committee, whilst it care- 
fully abstained from determining whether, upon the true con- 
struction of all the Regulations taken together, the 5th section of 
Regulation XLIV. of 1793 ought to be taken to have been 
repealed, nevertheless proceeded to consider whether that enact- 
ment, if assumed to be still in force, would support the respon- 
dent's case. And after putting upon the clause the construction 
stated at page 147 of the report, the judgment ruled that the 
purchaser had an option to confirm the. existing rate of refit, and 
must, upon the evidence in the particular case, be taken to have 
exercised that option in favor of the dependent talookdar. 

Their Lordships must reiterate the doubts expressed by those 


- who decided the case of Ranee Surnomoyee v. Maharaja Suttees 


Chunder Roy (1) whether the clause in question can be held to 
be in force for any purpose but that of declaring the general 
principles upon which all the subsequent legislation has proceeded, 
viz., that of putting a purchaser at asale for arrears of revenue 
in the position of the party with whom the perpetual settlement 
of the estate was made. They do not think that a party who 
has lost the particular rights which were given to him, oreto the 


purchaser whom he represents, by any of the subsequent Statutes,- 


can fail back upon the old law which has been so repeatedly 
modified. 
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pc ® It is to be observed, however, that, even if the section 


1869 be in force, the tenure here in question is not one which, upon 


Balk pare the strictest interpretation of that clause, could stand cancell- 
Mawr ed. It existed at the time of the decennial settlement, and their 
Cees. Lordships apprebend that the only right which the zemindar with 
whom that settlement was made could have exercised over it, 
was that conferred by section 51 of Regulation VIII. of 1793. 
No attempt has been made to bring the present cases within that 
section, which seems to cast upon the zemindar the burthen of 

proving particular grounds for enhancement of rent. 

Upon the whole, then, their Lordships are of opinion that the 
Court of the Principal Sudder Ameen and the High Court of 
Calcutta were in error in holding that the respondents had estab- 
lished their right to enhance the rent of the lands covered by the 
potta of 1786. 

It may be said that this does not dispose of the question as to - 
the other parcels of land. But the foundation of the suits’ is 
that the respondents have the powers of purchasers at sales for 
arrears of revenue; and if that foundation fails, the failure is 
fatal to the whole suit. Their Lordships, however, are of opinion 
that there are further objections to the maintenance of the 
present suits in respect of these parcels of land. There is no 
evidence that the appellant has ever paid to the réspondents 
any rent, except the sum of sicca rupees 136-13-10, being the 
rent reserved by the potta in respect of the 67 bigas and 3 
katas. He disputes the title to rent in respect of the other 
parcels, treating one parcel as lakhiraj, the other as held of a 
different landlord. A suit for enhancement. implies such a 
privity of title or tenure existing between the parties that a 
claim to some rent is legally inferrible from it, and there is here 
proof that that relation is denied to have existed at any time 
between the parties in respect of these two parcels of land. As 
to the latter portion, where the respondent’s title is denied, and 
the right of another zemindar set up, the proper remedy seems 
-to be by a suit in the nature of an ejectment. Again, if the 
lands alleged to be lakhiraj lie within the respondent’s zemindari, 
the law has given them an appropriate remedy in a suit for 
resumption and re-assessment. 
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The present decision will not deprive them of either remedys 
if sought by them in the character of ordinary zemindars. But 
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it is to be observed that a suit of either kind is now subject to saray Guosan 


a particular law of limitation, and that consideration is a strong Manzsn 

ground for not allowing such rights to be irregularly litigated eens 

in a suit like the present, which is subject to a different, if it is 

subject to any, rule of limitation. Upon the whole, therefore, 

their Lordships have come to the conclusion that they must 

recommend to Her Majesty to allow these appeals to reverse the 

decrees of the Court below, and in lieu thereof to order that 

both suits be dismissed with costs. The appellant will be entitled 

to the costs of these appeals, but it will be for the Registrar, in 

taxing those costs, to consider whether the costs of more than 

one case should be allowed, 

RAJA BARADAKANT ROY v. THE COMMISSIONER P.* 
OF THE SUNDERBUNS. ia ia: 
<——s 


ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
FORT WILLIAM IN BENGAL. 


Sunderbuns Boundary—Reg. IIL. of 1828, 8. 13. 


Sec, 18, Reg. IL. of 1828, was intended to make provision for the immediate 
settlement of the limits of the Sunderbuns ; hence it fixed peremptorily a period 
after which the demarcation of those limits, made by the Special Commissioner 
to that gnd appointed, should be fiual. No person can come in after that period 
(namely, three months from the date of the Commissioner’s procceding fixing the 
boundary) pleading infancy or other ground for re-opening the question of boun- 
‘dary, since the geographical boundary line was necessarily to be one and the same 
for all the world. Even within the period of limitation allowed, no one could be 
heard to object to the line, unless he declared and offered proof that at the time of 
the survey he was in the occupation of a definite quantity of land cleared and under 
cultivation within the line. After the line had once become final,.no party could be 
heard to say that even cultivated lands within it were part of his settled zemindari. 


Tue facts of this case are fully set out in the following 
judgment delivered by their Lordships: 

The appellant in this case (the plaintiff in the suit) js ‘the 
Raja of Jessore. The respondent is the Commissioner of the. 
Sunderbuns, representing the Government of Bengal. The 
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Eo real object of the suit is to obtain a judicial declaration that the 
Roo. Banapa, 1@nds, which are the subject of it, form part of Pergunna 
xant Ror Shahosh, the revenue on which was permanently assessed 
fue Commis: by the decennial settlement with the appellant’s ancestor; 
Scypzrsuns. and on that ground to set aside certain instruments which 
have been executed by or on behalf of the appellant to Govern- 
ment for the payment of the revenue lately assessed on the same 
lands, on the assumption that they were not part of his settled 
estate ; and to recover back the payments which have been made 

to Government under that engagement. 

The persons who are in actual possession of the lands are not 
parties to the suit, which is erroneously stated to be one for the 
recovery of possession,—an error which has led to some confusion 
in the argument. The true nature of the suit is shown by the 
issues which have been settled in it. These were :—- : 

1. Whether the boundaries of lot No, 221 fixed by Mr. 
Dampier, the former Commissioner of the Sunderfiuns, in 
1829, in accordance with rule, not having been set aside up 
to this date by any Court, and the plaintiff not having filed 
objections in reference to such boundaries for thirty-one years, 
his claim was barred by clause 2, section 13 of Regulation III, 
of 1828. -_ 

2. Whether the land claimed formed part of the decennially- 
settled Pergunna Shahosh, or the right of Government as being 

: part of the Sunderbuns, and whether the plaintiffs former pro- 
prietor had ever been in possession of the land. 

3. When the disputed land with its boundaries had been 
released from the claims of Government on proof of its being 
rent-paying or mal land, and subsequently by means of survey, 
dow] was unjustly taken for it, on the allegation that it was the 
right of the Sunderbuns, whether the plaintiff is entitled to have 
the said dowl set aside, and obtain possession of the land, as 
his mal right, together with wasilat. 

The history of the pergunna is briefly this:—After the 

- perpetual settlement, the then Raja, the appellant’s grandfather, 
mortgaged it to one Biswanath Bose. He is said fraudulently to 
have allowed the revenue to fall in arrear, and to have purchased 
the estate when put up’ for sale by Government denami some 
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time in 1804.. This transaction was afterwards impeached, and  P. ©. 
the Government (we must assume regularly) declared the estate See 
to be forfeited, but in 1825 re-granted it to the appellant, then an Manos 
infant. It is alleged, and not disputed, that the effect of this tax Cheniiée 
re-grant was to remit the appellant to the precise rights of his Suypussuss. 
ancestor undef the perpetual settlement. The estate, between 

1825 and the date at which the appellant attained his majority, was 
administered by the Collector and other revenue officers acting as 
the Court of Wards, but their acts are material only, as bearing 
upon one or other of the issues in the suit; and particularly 
upon that which affirms that the lands in question formed part of 
Pergunna Shahosh in 1792. 

This Pergunna, whatever were its precise boundaries, un- 
questionably abutted upon, and at least on one side of it was 
bounded by that large tract of waste and jungle land, which forms 
the seaboard of the delta of the Ganges, and is known as the 
Sundérbuns. And it is certain that the Sunderbuns, what- 
ever were then their precise limits, were neither included, nor 
intended to be included, in the decennial settlement of 1792, but 
remained the property of Government as the general owners of 
the soil. 

From the quinquennial register of 1795, it appears that two 
of the component parts of Pergunna Shahosh were the Mauzas 
or Chaks of Tildanga and Komarkola. There is, however, 
no evidence to show what the areas of these Mauzas, when set- 
tled, were. They were situated at two of the points at which 
Pergunna Shahosh touched the Sunderbuns. And the broad 
question of fact between the parties is, whether these settled 
Mauzas or Chaks comprehended the whole of the areas marked 
lots 221 and 224 in the colored map, which is part of the record; 
or whether they were limited to the two smaller areas which are 
colored yellow, and lie within those lots, or in immediate juxta- 
position to them. 

In 1828 the Bengal Government appears to have been “active 
in taking measures for extending cultivation in the Sunderbuns, 
and for ascertaining and asserting the rights of the State therein, 
As a step thereto, it determined to fix and lay down the bound- 
aries of that tract of unsettled land, @nd for that purpose (améhgst . 


OTS Apa, 1m 


48 a CASES IN THE PRIVY COUNCLL. (B. L. RB. 


p.c others) Regulation III. of 1828, the effect of which will be after- 
___ 1668 wards considered, was passed. In 1829 Mr. Dampier, the. 
Rasa Barn’ then Commissioner of the Sunderbuns, under the 13th section 
tar Crusoe of that Regulation, proceeded to fix and lay down the bound- 
syoxen OF TE aries of the Sunderbuns in the immediate neighbourhood 
of Tildanga and Komarkola. His proceeding is at page 
82 of the record; and the map, called Captain Hodge’s map, 
was made pursuant to the Regulation, in accordance with that 
proceeding. The boundary line, as defined by Mr. Dampier’s 
proceeding, seems to have included within the limits of the 
Sunderbuns the whole of lots 221 and 224, together with the 
two areas marked yellow on the colored map, which have before 
been mentioned ; or, in other words, all the land now in ques- 
tion, and also the lands represented by those two colored 
portions of the map, and now admitted to belong to the settled 
Mauzas of Tildanga and Komarkola. 

‘Af the time of Mr. Dampier’s survey, certain proceedings 
were pending between the Government and the Raja, or his 
guardians on his behalf, which must now be considered, 

There is some trace of a claim on the part of the Government 
as early as 1812, but the proceedings in question were not 
actually commenced until the 12th November 1825, when the 
Collector.of Jessore instituted a suit under Regulation II. of 
1819, as amended by Regulation IX. of 1825, for the assessment 
of revenue upon 8,000 bigas of land. The ground of his 
claim was that this parcel of land, though in possession of Raja 
Baradakant Roy, under the names of Chaks Tildanga and 
Komarkola, was, in fact, part of the Sunderbuns, and as such 
subject to the claim of Government. This suit was, in the first 
instance, defended (the Raja being then a minor) by the sar- 
barakar appointed by the Court of Wards, and was, therefore, 
in this peculiar condition that the plaintiff was the Collector 
asserting the proprietary or fiscal rights of Government, and 
“the defendant was an officer appointed by that same Collector 
acting as a Court of Wards. And this may be one reason why, 
for some years, the suit appears to have been conducted very 
languidly. In 1829, Mr. Dampier fixed his boundary line, which 
included the lands in dispute“with the other lands in that locality 
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within the limits of the Sunderbuns. Some proceedings in P.C 
this pending suit seem afterwards to have been had before him = eas 
Raga Barapa- 
as Commissioner of the Sunderbuns; but the suit was not kas Ror 
decided until November 1834, when the then Commissioner, tar comns- 
Mr. Grant, gave judgment in favor of Government. rae eneacuar 
His decision @as grounded, partly upon Mr. Dampier’s map, 
partly on the absence of proof on the part of the Raja.that 
the lands formed part of his settled estate ; and it seems to have 
treated the whole of Chaks Tildanga and Komarkola as 
“ newly-cultivated lands of the Sunderbuns jungle.” From 
this decision the sarbarakar appealed. A new trial was direct- 
ed. The case was then tricd by Mr. Kemp, whose decision, 
on the 20th of September 1839, was to the effect that the 8,000 
bigas were lands belonging’ to Chaks Tildanga and Komar~ 
kola, which formed part of the Raja’s zemindari of Pergunna 
Shahosh, and that the Government had no right to assess them, 
This decision was, on the 19th of August 1842, confirmed on 
appeal by the Special Commissioner, Mr. D’Oyley, who, how- 
ever, intimated a doubt whether some portion of the land in 
. question might not have been acquired from the Sunderbuns 
by gradual encroachment, and added to the settled Mauzas, 
The so-called 8,000-bigas appear to have been, according 
to the ordinary measurement, 12,000, and in the course of the 
argument, there was much discussion as to their precise locality. 
Mr. Field insisted that they were situated at the southern 
extremity of lot 224. But from the proceedings which will be 
next mentioned, and other evidence in the cause, their Lordships 
are satisfied that, of the 12,000 bigas, 6,476 form the whole 
or part of the two before-mentioned yellow areas in the colored 
map, which are now admitted to represent the settled Mauzas 
of Tildanga and Komarkola, and that the remaining 5,524 
bigas were probably contiguous to them, 
< From the proceedings at pages 49 and 51, their oe 
gather the following facts: 
Some time between 1849 and 1851, Mr. Smith, a Deputy 
Collector deputed for that purpose, made a survey of lots 221 
and 224, and a settlement of part of them. His instructjons 
were to leave out the land which had been released by the deci- 
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P.C. sion of Mr. Kemp; to specify and define the other land belong- 
—_ 19 __ ing to the two lots on which the claim of. Government attached; 
Rasa Barapa- é . 

xanr Ror and to bring it under assessment. He seems to have satisfied 
Tae Comns- himself that, within the admitted boundaries of Tildanga, there 
Buspasayae Were 3,193-12-3 bigas, and within the admitted boundaries of 
Komarkola 3,282-7-2 bigas of land; and it @ impossible to 
read the proceeding at pages 49 and 50, without coming to the | 
conclusion that these 6,476 bigas have been exempted from the 
Government claim, and are now held by the appellant as part of 

Mauzas Tildanga and Komarkola within his settled zemindari 

of Pergunna Shahosh. As to the remaining 5,524 bigas, there 

is considerable confusion. At page 49, it appears that Mr. Smith 

took two parcels of land, aggregating that number of bigas, 

from lots 221 and 224, in order to make up the 12,000 bigas, 

the whole of which he could not find within what, according to 

his view, were the boundaries of the zemindari. But from the 
statement of his proceedings at page 31, it would seem that, after 

-- * excepting and setting apart the 6,476 bigas, he found that lot 221 
consisted of 26,277-13-4 bigas, of which 14,679-16-12 were culti- 
vated, and 11,597-16-4 were jungle; and that lot 224 consisted of 
57,000 bigas, of which 14,119-12-4 were cultivated, and42,880-7-12 
were jungle; and that, after deducting the last mentioned quan- 
tity of jingle which he left unsettled, he made a settlement for 
lot 221, with Ramratna Roy and another, as the representatives 
of one Brajakishor Roy, and a settlement for the cultivated 
lands in lot 224 with one Nabakant Roy. These parties were 

in occupation of the lands in question under jungleboori pottas, 
which had been granted by the Court of Wards during the 
minority of the Raja.on his behalf. 

The Raja appealed against these settlements, insisting that 
the lands so settled were part of his settled zemindari Pergunna 
Shahosh. The Government threatened resumption proceedings, 
but gave the Raja the option of settling for the lands on favor- 
able terms. Those terms were ultimately accepted, a settlement 
was made with him for both lots 221 and 224, for 99 years, 

‘and he signed by his mookhtear the usual ikrarnamas on the 
26th of November 1856. These are the instruments which the 
present suit is brought toset aside. One term in the arrangement 
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was that he should respect the possession and rights of the  P. C. 

* z s A : 1869 
pottadars, in the proceedings called gantidars, viz., Nabakaut ERENTTITe 
Roy and the representatives of Brajakishor Roy. . Kan? Koy 

From the above facts their Lordships have come to the conclu- Tar Commns- 
sion that these scttlements included the 5,524 bigas, part of the yeaa 
12,000 bigas, wich had been released hy Mr. Kem;’s decision 
from the claims of Government, but that they did not include 
the 6,476 bigas. 

This settlement with the appellant was complicated by the 
fact that settlements had previously been made with the ganti- 
darg_ as occupiers at less favorable rates; and part of the 
arrangement contemplated was that the appellant should receive 
from them the revenue assessed on them, paying that for which 
he was liable under the dowls, and retaining the difference. The 
representatives of Brajakishor Roy afterwards resisted this 
arrangement, and in a suit between them and the appellant, the 
Judge held that he could not enforce his claim against them, and 
made observations on the settlements, which probably led to the 
institution of the present suit, : 

The result, however, of the last-mentioned litigation can have 
no effect on the determination of the present suit. The appel- 
lant is not seeking to be relieved from the settlement, because it 
cannot be carried out as contemplated, nor does he sué for the 
performance of uny agreement that may have been made. He 
seeks to avoid the settlement on the broad ground that the whole 
of the lands included in it are parmof the settled zemindari of 
Pergunna Shahosh. The zilla Judge has held that this con- 
tention is well founded, and has decided in favor of the appel- 
lant. The High Court, proceeding entirely on the consideration 
that the appellant is, by force of Regulation III. of 1828, bound 
by Mr. Dampier’s demarcation of the boundary line of the Sunder- 
buns, has dismissed his suit. : 

The first question which their Lordships will consider is, what 
is the effect upon the present suit of Regulation III. of 1828, 
section 13, and the demarcation, thereunder of* Mr. Dampier’s 
boundary line ? 

The Regulation was passed, as the preamble declares, with the 


double object of appointing special Commissioners, whose judg- 
: 6~A 
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ment should be final in resumption suits, and of amending the 
procedure furnished by Regulations IT. of 1819, and IX. of 1825, 
in such suits ; and “ of making provision for the immediate set- 
tlement of the limits of the Sunderbuns as ascertained by care- 
ful local enquiry conducted by the Commissioner specially 
appointed to the duty, and. the surveyors undtr his authority.” 
The latter object is dealt with by the 13th section. 

The first clause of the section declares that “the uninhabited 
tract, known by the name of the Sunderbuns, has ever been, and 
still is, the property of the State, the same not having been alien- 
ated or assigned to zemindars, or included in any way in the 
arrangements of the perpetual settlement.” It then affirms the 
right of Government to make grants and leases of any part of 
the Sunderbuns, and to provide for the clearance and cultiva~ 
tion of the tract; and provides that if any zemindar or other 
person owning and occupying or collecting the rent or revenue 
of cultivated land in the neighbourhood of the land so granted, 
shall bring a suit to contest the validity of the grant, his suit 
shall be dismissed on proof that the land so granted is or was, 
when the grant was made, within the limit of the unoccupied 
jungle so named and described. And then it provides for com- 
pensation to persons who may have acquired certain rights in 
respect of gathering wax, cutting wood, or obtaining other jungle 
products. " 

The second clause enacts that the boundary of the Sunder- 
buns jungle shall be laid down by accurate survéy, as deter- 
mined on the spot by the Commissioner of the Sunderbuns. It 
next makes provision for enabling any zemindar or party 
interested to obtain a copy of the survey map, with the boundary 
marked thereon, together with a copy of the Commissioner’s pro- 
ceedings on the subject ; and it then proceeds in these words :— 

“ Any party deeming his right injured by the demarcation so 
“laid down, shall be at liberty, at any time within three months 
“ from*the date of the Commissioner’s proceeding fixing the same 
“ee (which proceeding shall always he held and published on the 
* spot), to contest the same by petition to a Special Commissioner 
«under this Regulation, having local jurisdiction for the time being 
« (or if nosuch jurisdiction exist, to the ordinary Courts of Justice, 
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“by which the case is cognizable), praying investigation; further _P. C. . 
“ provided that no plea of objection against the line of demarca-__"*?_ 
“tion laid down shall be heard or admitted, excepting only such BAJA BARAD AS 
as shall {declare and offer proof that at the time of survey 4 Tye Comns- 
“ specific quantity of land, or land with defined limits, was in the ‘Sovinesuna 
“occupation of ,the petitioner, cleared and under cultivation, 
«which, by the line of demarcation adopted, is placed within 
“the Sunderbuns tract belonging to Government. Every such 
“application so made shall be regarded asa claim to hold the tract 
“claimed free of the public assessment, and shall be investigated 
“and decided under the rules of Regulation II. of 1819 as modi- 
* fied by this Regulation.” 
The first thing that strikes the mind on reading these enact- 
ments is that as the object of passing them was to make provi- 
sion for the immediate settlement of the -limits of the Sunder- 
buns, so that object could only be attained by fixing peremp- 
torily a period at which the demarcation of those limits should be 
final. The object would be defeated if any person could come 
in after that period pleading infancy or other ground for re-opening 
the question of boundary since the geographical boundary line 
was necessarily to be one and the same for all the world, An- 
other inference to be drawn from these provisions is that the line 
of demarcation so drawn was to be final and conclusive,, at least 
in respect of all waste lands and uncleared jungle. The peti- 
tioner could not be heard to object to the line, unless he declared 
and offered proof that at the time of the survey he was in the 
occupation of a definite quantity of land cleared and under cul- 
tivation within the line. Nor was this unreasonable. The pre- 
sumption which might arise in other parts of India that jungle 
was within the limits of a settled zemindari, would not arise in 
the case of a zemindari bounded by the Sunderbuns. For that 
tract of land was advisedly excluded from the perpetual settle- 
ment; and, therefore, the presumption would be that the settle- 
ment in that locality was confined to the land then in cultivation. 
A person in occupation of cultivated land might, within three 
months, do two distinct things: he might pray for a further inves- 
tigation, which might result in a new demarcation of the bound- 
ary; and he might put forward his claim to hold the particular 
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P.c. lands free from public assessment, which would lead to a judicial 

zene investigation of his title. 
Rape But as the line defines the tract called the Sunderbuns, 
TunComms- and the Sunderbuns are declared to be extra the perpetual 
aioe erasure, settlement, it is difficult to see how, after the line had, on the 
expiration of the three months, become final, any party could 
be heard to say that even cultivated lands within it were 
part of his settled zemindari. Upon the whole, therefore, their 
Lordships are disposed to agree with the High Court, in the 
conclusion that the Regulation was a bar to, the appellant’s 
suit. The decision, with respect to the 12,000 bigas, does not 
necessarily conflict with this view of the appellant’s rights ; and 
the judgment in this case will leave that decision and its practical 
effect untouched. That suit was pending before the Commissioner 
when he drew his boundary line; and the mere pendency of the 
suit took it out of the operation of the Act, so far at least as it 
was:a claim to hold the lands free from further assessment. 
There was no application within the proper time for a rectification 
of the boundary line. 7 

Let it be assumed, however, for the sake of argument, that the 
Regulation is not an answer to this-suit. Their Lordships would, 
nevertheless, be of opinion that the appellant has failed to make 
out his case, or to establish the second of the issues settled in the 
suit. . 

He comes into Court under a very heavy burthen of proof. 
He comes to set aside settlements made with a full-knowledge 
of the facts without fraud, and by way of compromise of a dis- 
puted right. The boundary line of Mr. Dampier has at least 
settled the general outline of the Sunderbuns, and shows that, 
if the appellant’s case be true, his zemindari must have made a 
very extraordinary indentation into that tract of country. The 
decision as to the 12,000 bigas is final as to them, but as to 
nothing more; and even as to part of them the Special Com- 
missioner expressed a doubt whether they bad not been gained 
by encroachment, on the Sunderbuns. The appellant is claim- 
ing not only cuitivated Jand, but many thousand bigas of 
jungle, in the face of the strong presumption that jungle in that 
locality was not included in the settlement of his zemindari. 
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To these presumptions what evidence has he to oppose? Cer- PC. 
tain vague admissions of his title made by one Collector in 1805 —_1*83___ 
A ; Raga Barapa- 
and 1807, and by another Collector in 1812 (the latter only being xanr Kor 
in a suit), upon the application of a third party for the potta Tne coun 
of some lands, of which the precise position is not accu- Spee 
rately determined, and which (if any) were at most but a very 
small part of the lands now in dispute. Besides these, there is 
the jummabundi of 1826, which, at first sight, is @ more impor- 
tant piece of evidence. But of that document it is to be observed 
that, even if it goes the length of supporting the appellant’s 
present case to its full extent (which, as regards lot 221, it hardly 
does), it. was prepared by the Court of Wards in the interest of 
its minor ward; and that its value, as an admission by a Govern- 
ment officer, is destroyed by the fact that more than a year before 
the date (26th December 1826) which it bears, Government had 
commenced the suit for the resumption of the 12,000 bigas,, 
which included even the lands now admitted to belong to the settied 
Mauzas. Their Lordships, therefore, think that the Zilla Court 
“was wrong in holding that the appellant had proved, as matter 
of fact, that the lands in question were part of his settled estate. 
Mr. Field has, however, contended that he is at least entitled 
to succeed as to. the 5,524 -bigas. Their Lordships, as they 
have before stated, believe them to be included in the settlement; 
and they consider that, rightly or wrongly, this parcel of land 
has been finally decided to be part of the settled zemindari, 
They conceive, however, that no decree can be made respecting 
it in this suit. The settlement in which it is included, was entered 
into with full knowledge that it was so included, and by way 
of compromise. It may be that its inclusion in the settlement 
was part of the compromise, and a consideration for more favor- 
able terms of settlement. For these reasons, their Lordships 
think that it is impossible to give in this suit any particular 
relief concerning it. Upon the whole, then, their Lordships have 
come to the conclusion that the decree of the High Court; dis. 
missing the appellant’s suit should be affirmed » and they will- 
humbly recommend Her Majesty to dismiss this appeal with 
costs. 
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-SHAH MAKHANLAL anp oruers v. SRIKRISHNA 


SING AND OTHERS. 


ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT. 


FORT WILLIAM IN BENGAL, 
Mortgagor and Morlgagee—Interest—Regulation XV. of 1793—Accounts. 


The principle that a party cannot both approbate and reprobate the same transac- 
tion, is applicable to Indian cases. = . 

Where a mortgage deed stipulates for interest at 9 per cent., but other and colla- 
teral deeds, forming part of the same transaction, provide for further profits to the 
morigagee, held, that the mortgagor cannot, unless there be a positive legal enact- 
ment to that effect, be heard to plead that the written engagement, though not 
extending to the whole profit stipulated, must be adhered to as against the mortgagee, 
though the mortgagor may go beyond it to show the full extent of the profit, and 
80 to be relieved from the consequences of his actual contract. 

Interference with the rate of interest in India was a thing of positive law, and 
cannot be extended beyond the provisions of the Regulation (XV. of 1793), Section 
9 of the Regulation docs not declare that where an attempt has been made to 
elude the usury laws, the contract is itself void, nor does it direct the return of the 
pledge without redemption. The mortgagce may retain his pledge until he has 
received out of it his debt with interest at 12 per cent., the maximum allowed by 
section 10 of the Regulation. 

In a suit for redemption, on the ground that the debt has been satisfied with 
interest, the onus is on the plaintiff. A mortgagee is not an assurer of the continua- 
tion of the same rate of profit a3 his mortgagor was able fo raise, Hence an estimate 


of the rental preceding mortgagor’s possession is not sufficient proof of the profits in 


gehanreet of the accounts which a-mortgagor may call for from mortgagee, 
explained. The mortgagee need not personally attest the accounts if he has no 
personal knowledge of them. 

Presumptions against mortgagees for non-productions of accounts must have 
reasonable limits, and not be mere conjectures or based on inexact data, 

Tue facts of this case are fully stated in the judgment of 
their Lordships : 

This is an appeal in a mortgage suit instituted more than 
twenty yearsago. The original plaintiffs, the mortgagors, named 
Sing, sued in the Court of the Sudder Ameen of Zilla Sarun, 
the representatives of the original mortgagees, named Lal, who 
‘were eminent bankers, having cootis in various parts of India, 
and also one Ramkrishna, the gomasta of the firm, to cancel on 
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redemption three several instruments, viz., the mortgage deed, 
lease, and agreement named in the plaint, and which will be more 
particularly described. These instruments the plaintiffs alleged 
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to constitute one mortgage security of the bankers, the Lal srixcisnxa 
“defendants. ‘All the defendants asserted, however, as to two of 


these instruments, viz., the lease and the agreement, a different 
title and interest, conferring a separate interest as distinct from 
the bankers, on their gomasta, the last defendant. The lease 
bore date the 16th May 1837; it was for twenty years, and 
reserved a rent of sicca rupees 24,858 annas 10, payable to the 
Sings by the gomasta. The mortgage deed bore date the Sth 
June in the same year, and pledged the same property also for 
twenty years to the bankers, to secure a loan of sicca rupees 
150,000 from them to the Sings. The interestmeserved was 9°per 
cent. Ostensibly, the mortgagees were entitled to the rent alone, 
the surplus of which, after deducting the Government revenue, 
left a balance of rupees 13,500, exactly the sum calculable as 
interest on the loan at 9 percent. Ramkrishna granted, as appa- 
rently a subsidiary arrangement, sub-leases to certain hathana- 
dars, nominees of the mortgagors, at rents aggregating sicca 
rupees 35,067, and the mortgagors guaranteed to him those 
receipts of rent. Ostensibly, therefore, the several instruments 
evidenced a mortgage transaction, providing only for ‘interest 
alone from the usufruct, leaving the principal debt to be paid 
otherwise in full, and a beneficial lease in the gomasta yielding 
an annual profit of rupees 10,200. All the defendants insisted 
that the ostensible was also the real character of the instruments, 

The ikrarnama was executed by the mortgagors, the Sings, to 
the gomasta, on the 29th August, in the same year, as a security 
to cover certain losses incurred or anticipated from adverse 
claims, for the due payments of their rents by the sub-lessees, the 
hathanadars, and for a future advance of sicca rupees 7,000 bear- 
ing an interest of 12 per cent. 2 

The plaintiffs sought also to recover possession, alleging the 
mortgagees, the Lal defendants, whom they tréated as mortga> 
gees in possession, to be satisfied from the usufruct, and further 
claimed as mesne profits a small alleged surplus from the same 
source. 
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P.O. This claim, then, of the mortgagors to redeem before the twenty 
a years were past, was denied in respect of all that the lease 
HAH MA- 
xuantaL covered, which was the whole that the mortgage deed included. 


SrrKRisHNA The suit further raised these questions: at what rate of interest, 
Sixc. “whether 9 per cent., or a higher rate, the plaintifis were entitled’ 
at any time to redeem; whether the loan was at usurious inter- 
est; and whether the several instruments were a device or means 
within section 9, Regulation XV. of 1793, to conceal usury, and 

so evade the usury laws. 

The suit, therefore, involved issues of title, and not simply one 
of payment on an admitted title to redeem under a contract, 
raising no question as to the terms of redemption. : 

The suit was heard in the Principal Sudder Ameen’s Court, 
which decided in the defendants’ favor on all the issues, From 
that decision there was an appeal to the Sudder Dewanny Adaw- 
lut, which decided that the three instruments formed one mort- 
gage security, as alleged in the plaint, and were a device to con- 
ceal usury; that the contract was usurious, but that as the plaint 
‘was for redemption, the mortgage was redeemable on payment of 
the principal and 9 per cent., the interest expressed to be payable 
in the mortgage deed; and the Court, reversing the finding, 
sent the case back to be tried in the Court below on the enquiries 
which if directed, and which were limited in effect to satisfaction 
of the mortgage at the date of suit. The cause was then trans- 
ferred from the Principal Sudder Ameen’s Court to that of the 
Zilla Judge, who, before he proceeded to try the questions sub- 

“mitted to him, called for the accounts of the gross receipts and 
disbursements directed by the Regulation XV. of 1793, section 2. 
The defendants, who subsequently renewed the dispute as to the 
unity of the title, declared themselves unable to give the accounts 
demanded of them. The Judge then deputed an Ameen to 
take an account of, and report as to the receipts. The Ameen 
reperted and found that the defendants were overpaid, to a much 
larger samount than the plaintiffs’ own case declared them to be. 
The Court rejected that report, went itself into the enquiry, - 
found the plaintiffs still indebted on the account, and dismissed 
the suit. From that decision there was again an appeal to the 
Sudder Court, which reversed the decision, directed that the 
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accounts should be produced, and further directed certain addi- 
tional enquiries to be made, the precise character of which need 
not here be stated. The cause was again heard after much pre- 
liminary litigation as to the nature of the accounts required, and 
the proper mode of verifying them. 

The Court again decreed in favor of the defendants, declaring 
a considerable sum, exceeding rupees 50,000, to be still due; and 
on that ground dismissed the plaintiffs’ suit with costs, without 
any declaration as to title. Frém this decision the plaintiffs, 
and also the defendants, appealed to the Sudder, the defendants 
raising anew their contention as to the rate of interest, that 12 
per cent. should be declared to be the due rate. The Sudder 
(Locu and Steer, JJ.,) decided the case in favor of the plaintiffs, 
and decreed, on 22nd April 1861, their claim in full, except 
as to the wasilat, and from that last decision the present appeal 
is brought. 

The accounts received in the Court below were declared by 
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the Sudder Court not to be the proper accounts, and that Court . 


considered itself entitled to presume from the non-production of 
the right accounts, that they, if produced, would show the mort- 
gage satisfied. The statement. of the rental and the accounts 
annexed to the plaint formed the basis of the decision, the cor- 
rectness of which as to the amount of income in the time “of the 
mortgagor’s possession they considered to be primd facie estab- 
lished. The accounts actually rendered were the banking books 
of the defendants’ banking firm, containing a statement of their 
receipts and the accounts of the gomasta of the bankers, who 
was in truth the person, as manager, best acquainted with the 
transactions, and a trustee, as it was found in effect, for the 
mortgagees. He was examined under a commission, and deposed 
to the correctness of the accounts which he gave in. The exis- 
tence of any other accounts did not appear. 

_ As the Regulation required the mortgagees to swear to the 
accounts, the Court considered the attestation by the gofnasta 


insufficient. On this last appeal to the Sudder, the question of 7 


the rate of interest was again raised by the defendants in their 

objection to the appeal; the Judges said they had already’ 

decided the question, and again declared that they abided 
: 7—A 
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by their decision, thinking it correct. They expressed no 
opinion whether they were excluded by their procedure from 
reconsidering the matter ona new appeal to them. It is not at 


savctismes all material to the decision of this case to determine whether 


Sixa. 


they could or could not have entered into that question in any 
way, had they thought their previous opinion on the point erro- 
neous. Their Lordships think that the question as to the interest 
is open on this appeal, though the plaintiffs might have appealed, 
and did not appeal from the interlocatory decree on the point. 
This point is governed and settled by the cases of Forbes v. 
Ameeroonissa Begum (1) and Maharaja Moheshur Sing v. The 
Bengal Government (2). 

The first question to be determined by their Lordships is, 
whether the decision of the Sudder Dewanny Adawlut, that the 
interest must be calculated at 9 per cent. only, is correct. It is 
clear that if the mortgagees had been suing the mortgagor on the 
mortgage deed for the debt, they could have recovered no higher 
rate of interest than 9 per cent., the contract being in writing, 
and incapable of being varied by parol evidence; but this is 
by no means decisive of the question ; for, supposing that the’ 
extra profits on the several engagements forming one mortgage 
security had amounted only in the whole to 3 per cent., making 
up 12 per cent. only in all, precisely the same consequence would 
have ensued; the reserved interest would have been correctly 
viewed as constituting part only of the profit, and as such would: 
have been all that the parties stipulated for as to that part of the 
transaction, but it would not have measured the stipulated return 
for the loan annually. The rules of evidence, and the law of 
estoppel, forbid any addition to, or variation from, deeds or 
written contracts. The law, however, furnishes exceptions to its 
own salutary protection ; one of which is, when one party for the 
advancement of justice is permitted to remove the ‘blind which 
hides the real transaction, as for instance, in cases of fraud, 
illegadity, and redemption, in such cases the maxim applies, that 

“aman cannot*both affirm and disaffirm the same .transaction, 
show its true nature for his own relief, and insist on its apparent 
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character to prejudice his a@versary. This principle, so just and =P. C. 
reasonable in itself, and often expressed in the terms, that you _ 
cannot both approbate and reprobate the same transaction, has  xsaytat 
been applied by their Lordshipsin this Committee to the consi- SRIKRISHNA 
deration of Indian appeals, as one applicable also in the Courts pa: 
of that country, which are to administer justice according to 
~ equity and good conscience. The maxim is founded not so 
much on-any positive law as on the broad and universally 
applicable principles of justice. The case of Forbes vy. Ameeroon- 
tssa Begum (1) furnishes one instance of this doctrine 
having been so applied, where it is said in the judgment of their 
Lordships :—‘ The respondent cannot both repudiate the obliga- 
tions of the lease, and claim the benefit of it.’ Unless, there- 
fore, some positive law has said that in cases similar to the 
present, the written engagement, though not extending to the 
whole profit stipulated, must be adhered to against the defendant, 
though the plaintiff may go beyond it to show the full extent of 
the profit, and so to be relieved from the consequences of his 
actual contract, their Lordships must hold that the bargain dis- 
‘closed should be performed so far as the law allows; in other 
, -words, that 12 per cent. was, in this instance, the interest, 
The decision of the Judges of the Sudder Dewanny Adawlut 
on this point was founded not on any grounds of equity, but upon 
their construction of the law. They considered that they were 
bound, by the termsof the 5th section of Regulation XV. of 1793, 
to give no more than the interest stipulated, and that 9 per cent. 
was that rate of interest, thus in reality begging the question in 
dispute. Their Lordships have, therefore, to consider the real 
meaning of the words used in that section, which meaning will be 
best ascertained by an examination of other parts of that Regu- 
lation, In India, amongst the Hindus, the restriction as to 
interest by their law was, that interest stopped when it equalled 
the loan. The interference with the rate of interest. is, therefgre, 
a thing of positive law, and cannot be extended beyond the 
provisions of the Regulation. By the 2nd sectionof the Regula- 
tion in question, a minimum rate of interest, and that a high one, 
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much in excess of 12 per cent., was directed to be decreed; and 
by the third the maximum rate of interest was reduced to 12 per 
cent, in the case only of debts exceeding 100 sicca rupees. The 
rates prescribed by the Regulation in the several cases enumerat- 
ed were fixed rates, constituting both a maximum and minimum 
in the cases aforesaid, which were limited to contracts between, 
and prior to, named dates. Then, by the 4th section, in causes 
of action arising after the Ist January 1793, the Courts were 
not to decree any interest on any sum whatever above the rate 
of 12 per cent. per annum. From that time this was the limit 
beyond which no claim to interest could be enforced in respect of 
contracts entered into after that date ; and it practically governed 
other cases where interest could be decreed, irrespective of con- 
tract. But inasmuch as the words of the earlier sections stand- 
ing alone might seem to prescribe a rate of interest, irrespec- 
tive of agreement, and so lead to misapprehension of the meaning 
of the law, the framers of it, by the 5th section, declared further, 
that if a lower rate of interest than any of the rates authorized 
to be awarded shall have been stipulated between the parties, no 
higher rate of interest than the rate so stipulated is to be decreed. 
This plainly relates to the real agreement between the parties 
constituting an actual legal stipulation; for it constitutes a limi- 
tation ef the 4th section, as well as of the others. It does not 
extend to the cases comprised within the 9th section, where a 
device or mean is used to disguise the real contract as to interest, 
for the provisions are inconsistent. The language of the 5th 
section would be violated by a construction of the ‘word « stipu- 
lated,” which would confine it to “expressed.” Such a con- 
struction would be an extension of a penal enactment to a case 
not within its language and obvious objects, and . that where 
another section did provide for the case before the Court. 

The 6th, 7th, and 9th sections apply in terms to remedies, to 
suits brought to enforce, not to suits brought for relief against a 
contract. To bring a case within the 8th section, the excess must 


be specified im the contract itself. The 9th section does not 


declare the contract itself void, nor direct any pledge to be re- 
turned, without redemption. The 10th section furnishes an argu- 
ment that such was not the design. But even if this did not 


15 April, 1! 


bien Tee: aon ertices, HS 


Sond 
16 April, 1869. 


VOL. IL] CASES IN THE PRIVY COUNCIL. 


appear, a penal law, and especially one of so peculiar a character 
as that contained in the 9th section of this Regulation, is not one 
to be extended by construction. This section is one in penam 
against the concealment of the usury; for the open violation of the 
Regulation entails, under section 8, only a forfeiture of interest. 
If the 9th section were so extended by construction as to 
invalidate the contract itself and make it, and the conveyance 
also obtained under it, null and void, then, inasmuch as there are 
no saving words, an innocent purchaser without notice from the 
mortgagee, by assignment of the pledge, would be unable to retain 
it, even for the just debt and legal interest. Their Lordships, 
therefore, think that the only section of the Regulation at all 
applicable to the present suit brought by a plaintiff to set aside his 
contract, and have restitution of the pledge on terms of redemption, 
is the 10th section. If any case were needed to enforce so plain a 
rule (which, however, has been questioned) that of Eshen Chunder 
Singh v. Shama Churn Bhutto (1) emphatically points out, in 
the language of Lord Westbury, “ the absolute necessity that the 
determinations in a cause should be founded on a case either to 
be found in the pleadings, or involved in or consistent with the 
case thereby made.” The present suit is one for redemption, not 
for declaring a forfeiture,;and must be decided according to the 
rules applicable to the former suit. If the transaction were 
simply void, and no estate at all passed, it is obvious That the 
remedy to recover the land would be a possessory suit against 
which limitation would run from the moment of entry. It can- 
not be treated as a voidable or redeemable estate between mort- 
gagor and mortgagee for one purpose, viz., to escape the limita- 
tion law, and as a void estate for another. If the estate in the 
lands created by the lease can be determined before the expira- 
tion of the twenty years, that can only be effected by coming to 
the Court for equitable relief, and submitting to the usual terms 
on which such relief is granted. What, then, are these tarms? 
The Court will not, in the interests of justice, permit inconsis- 
tency and untruth of statement; will not permit a plaintiff to 
say I promised to give the defendant 14 per ceat. on his loan to 
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us c me, and seek relief against him on that allegation ; and permit 
san him also the next instant to say the contract is expressed for 
xuancan nine per cent., and I will not tie my opponent.down to that term, 
Snincienxa that lower rate must be deemed to have been stipulated,, and so 
Sino. to form the measure of his right to interest. The reply to this 
will be, you have told us what the real bargain was, and on this 
statement you have made your application for relief, which you 
can obtain only on equitable grounds. Their Lordships find in 
the Regulations no positive law forbidding the application of 

these principles of justice to the case. 

The 10th section rather leads to a contrary conclusion, viz., that 
jn a case circumstanced like the present, the mortgagee may 
retain his pledge until he has received out of it his debt with 
interest at 12 per cent. At the time when this Regulation was 
passed, the receipt of profits in lieu of interest under a simple 
usufruct mortgage was common, as indeed appears by the intro- 
ductory words of the clause. As to mortgages executed before 
the 28th March 1780, the usufruct might be allowed even after 
the Regulation, in lieu of interest up to that date. Then after 
that date, that dividing point of time, and subsequently to it, 
the character of these mortgages suffered a change. The mort- 
gagee’s possession, instead of enduring by title for the stipulated 
time, waS made liable to abridgment by satisfaction from the 
usufruct, and a claim to interest arose in some cases where it did 
not exist before. The perception of the profits in many cases 
did not constitute receipt of interest, but was in lieu of any. 
Then, as to all usufructuary mortgages to be made after the 
dividing time which was before the Regulation, it makes also pro- 
vision and subjects alike, all the enumerated mortgages to can- 
cellation and redemption whenever the principal sum “with the 
simple interest due upon it,” shall have been realized from the 
usufruct of the property subsequent to the 28th day of March 
1780, or otherwise liquidated by the mortgagor. It applies then, 
to all alike, though the circumstances of them all were not origi- 
nally similar, subjects them to one provision, and imposes interest, 
in some cases, where there was no contract for it before. This 
section having so provided, drops designedly the words “ stipu- 
lated” and “ specified” which would have been inappropriate in 
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many of the cases, and uses, in more correct language, this ex- PG. 
: : 3 wae : 1869 
pression—“ the simple interest due uponit.” This simple interest cue 
would, of course, in all. cases where no interest was named, be “RHANLAL 
12 per, cent. ; but where a higher rate was named against which gerxpisawa 
the usufruct was to bea set-off, that is, a receipt “in lieu” of it, ae 
the reduced rate would be 12 per cent., and all interest alike 
would be “due” by force of the enactment even where interest 
did not exist before; therefore, as this is the case of an usufruc- 
tuary mortgage, by means of which a profit higher than the return 
of 12 per cent. was to be made, and as relief is sought, viz., to 
have the pledge restored as cancelled or redeemed by satisfaction 
of the usufruct, the clause which is most closely applicable to the 
claim is the 10th, the terms of which are large enough to embrace, 
and were designed, in fact, to embrace, some cases where the 
Jaw itself made the interest “due.” The Regulation, then, 
rather seems to favour than prohibit the restoration of the pledge, 
on the Court terms, that is on reduced terms of interest imposed 
. by the law. The real transaction appearing, and no prohibitory 
law intervening, the Court is left free to do justice in the parti- 
cular case, and if the spirit of the 10th section regulate the case, 
it will sanction a redemption at the higher rate, allowing the 
actual contract so~far as the law allows it. For the above 
reasons, their Lordships think the interest should have been 
calculated at the higher rate of 12 per cent. 

This view of the case would suffice to show on the plaintiffs’ 
own estimate that the decree appealed from cannot be maintained, 
since the allowance of 12 per cent. would, on that account, 
annexed to the plaint, show that the mortgage -was not fully 
satisfied at the date of the institution of the suit. Their lord- 
ships, however, must proceed to consider the other- objections 
urged to the decree, and to view the conduct of the parties 
through this long protracted litigation with a view to their deci- 
sion on the subject of costs. 

The suit was brought to establish the title to reiloem, for 
cancellation of the instruments, for possessionsof the lands, and 
payment of a small estimated surplus. It lay on the plaintiffs 
to show that the mortgagees were paid in full, out of their 
recéipts. It was not also a suit to make the mortgagees charge- 
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P.C. able for non-receipts of profits, which they might have received 
with common care and attention. A mortgagee is not an assurer 
‘EHNA of the continuation of the same rate of profit which his mort- 
Santer gagor was able to raise. Much depends, in India, on personal 
So qualities. The very change of management and possession may 
cause a falling off of receipts. Therefore -an estimate of a 
preceding rental does not suffice to show actual receipts, yet it 

is on this fallacious estimate at the outset, that the calculation of 

the plaintiffs, which they annexed to their plaint, proceeds. 

Again, the plaintiffs make no deduction for those parts of the 
pledged property which turned out to be subject to-prior charges, 

and the calculation of interest proceeded also on a wrong basis. 

Had these defects, apparent on the face of the plaint, been duly 

dealt with at the inception of the case, this long litigation might 

have been, if not ended, limited at least at an earlier stage. Itis, 

on the other hand, to be remembered that the plaintiffs claimed in 

their suit to have the character of the mortgage itself ascertained 

and decreed. In this they have succeeded against a long, vain, 

and unfounded opposition, for the case of the defendants on this 

part of the case, when closely investigated, is found inconsistent. 

It is not credible that the bankers would take, for so large. a 

loan, a security which, on their present statement, has left them 
always losers, even of some part of the interest. The pro- 

perty was in the neighbourhood; the gomasta was a man of 
business not likely to err so greatly in the valuation of the 
pledge: therefore to.this part of the claim a groundless defence 

was made, which has failed, and the suit has established a very 
important right in the plaintiffs’ favor, though they have 
proved ‘to be wrong in their estimates of the receipts and the 

rate of interest. The conduct of the mortgagees in not giving 

in the accounts at an earlier stage may be ascribed to the nature 

of their defence, and in no greater degree exposes them, than 

that defence itself does, to suspicion. If they meant to insist 

on that right, of course they would not have prepared and kept 

their account onan inconsistent principle. A great part, there- 

fore, of the obstruction on this subject must he ascribed to this, 

that they viewed the transaction in its actual, whilst their oppo- 

nents and the Court viewed it in its legal, aspect. The ‘case 
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does not afford room for supposing that any extortionate interest —_—P. C. 
was in view, though interest exceeding the legal rate has been ea 
stipulated for. ‘The mortgagees were bankers, traders probably, Socal 
realizing in their business a profit beyond the legal rate of SRIKRIsHNA 
interest, and they may have meant no more than to realize a profit ome 


proportionate to the risk, in the calculation of which the danger 





of loss by litigation cannot be excluded. 

The judgment now appealed from mainly proceeds on the non- 
production of the right accounts under Regulation XV. of 1793. 
Their Lordships incline to think that provision must, as regards 
this suit, be taken to be still in force and unrepealed by Act 
XXVIIL of 1855. It is unnecessary to decide the point, as their 
Lordships think, that assuming it to be in full force, it has 
received in the judgment under review too strict an interpreta- 
tion. Assuming it to be in force, what was the duty which it 
imposed on the appellants? The duty to which they were bound 
by law, in the character ascribed to them by the decree, which 
was not questioned by the appellants on this point, was to keep 
an account of gross receipts from the property mortgaged, and 
also the expenses of management and preservation. Some 
difficulties might attend a very rigid compliance with this 
Regulation, Their Lordships desire to enforce by everything 
which may fall from them on the subject, the duty aswell as 
the policy and prudence of keeping as full, complete, and plain 
an account of the transactions attending the management and 
receipts of an estate mortgaged as the nature of the case will 
‘admit. It is obvious, however, that the language of the section 
which applies to the common case must receive a construction 
such as may suffice to accommodate its strict salutary provi- 
sions to the variable and different natures of estates and posses- 
sion. The gross receipts must be such as the mortgagor himself, 
previous to the mortgage, would have been entitled ta, and if he 
could not, by reason of an intervening lease, call for the account 
of the collections, neither can his mortgagee ; and also, if at the 
time of the mortgage, a valid engagement, not designed to ex-. 
clude accounting, is made by common cénsent, qualifying the 
nature of the usufructuary possession, the account of the receipts 
must be subject to that modification. The terms of the law are 
a ‘ 8—A 
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r.c. evidently not inflexible terms; and in like manner must be 
1869 construed the provision as to the attestation of the truth of the 
Suan MA- counts, which provision must necessarily be flexible like the 
Srneuxa former, for the mortgagee is to verify only his gross teceipts and 
Sixc. his expenditure, not the rents nor the extent of arrears, nor the 
causes of such arrears; he is not, in fact, dirécted then to make 

out and verify such an account as might be established against 

him in a hostile suit, but only his gross receipts and his expendi- 





ture. The common rule, gui facit per alium facit per se, would 
apply to him. What is done by his agent is done by himself, 
and the accounts of the property managed by the agent, though 
prepared by the agent, are the principal’s accounts. He, though 
by delegation, must deliver in the accounts, and he must, in some 
mode, swear or depose that they are true and authentic, must 
it necessarily be by his own personal oath in all cases? How 
can he do that if he knows nothing at all about them ? He may 
have no belief, and may even suspect them to be false ; for he 
oe may suppose himself to have been deceived by his agent. Can 
the Legislature seriously be supposed to have contemplated any- 
thing so immoral as that a man should swear positively to know- 
ledge of that of which he has and can have no personal know~ — 
ledge? If it be urged that he may swear to hjs knowledge and 
belief, still that rational permission is a modification and expansion 
of the terms of the law. The words are without any exception, 
and in terms apply to women, infants, lunatics, persons out of 
the country, and others managing necessarily remote possessions 
by agents whom they must employ, and in whom they may confide. 
Can the Indian Legislature, which recognized gomastas by legis- 
lation, be supposed ignorant of their large authority and respon- 
sibility? And can it have resolyed to make this direction to 
take an oath imperatively obligatory on every mortgagee alike 
in every conceivable case? Their Lordships think otherwise. 
They think that the language which, like other provisions of the 
earlier Regulations, is curt, and applied to the more common cases, 
_must, to preserve even the spirit of the enactment itself, be con- 
strued reasonably, as admitting, in case of necessity, of some 
delegation also in the person deputed to perform the duty of 
attesting the accounts. If the general manager who did all, and 
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knows all, with whom the mortgagors, with that knowledge, con- 
tracted, whose name is used, whose accounts in one sense they 
are, and who, far more than mere representatives, knowing nothing 
of their own knowledge of the transactions, satisfies the spirit 
‘of the ‘law, swears to the truth of them, it is such a reasonable 
compliance with the spirit of the law, at least that its perform- 
ance, in a case circumstanced like the present, by a substitute, 
furnishes no ground whatever for suspecting malpractice or 
designed evasion of the law, and with that alone their Lordships 
are concerned in this case, since the mere mode of the verifica- 
tion has no other importance in this case, than as it raises a case 
of suspicion against the accounts themselves. The mere mode 
of their verification under the circumstances of this case does 
not raise, in their Lordships’ minds, any distrust. The contents 
of the accounts themselves, however, furnish more ground for 
doubting their accuracy. They show the interest alone not 
covered by the receipts. The bankers and their gomasta were 
experienced men of business. The loan is large. The property 
was not likely'to be unknown to the lenders as to its general pro- 
ductiveness. . 

No change of circumstances accounting for so great a decline is 
disclosed, and the decision-below of the Judge of the. Zilla Court 
does not justify the conclusion that the whole debt, and some 
“ arrears of interest, still remain unsatisfied. Some explanation 
of this may be afforded by the circumstance that the mortgagees 
long insisted on a state of accountability very different from that 
adjudged; and there does appear to their Lordships reason for 
thinking the accounts rendered to be so far unsatisfactory as to 
have justified the Court had it directed a further enquiry; that 
is, supposing the plaintiffs’ prospect of success in his present 
suit to have been such as might have been prejudiced 
by the omission to direct that further enquiry, 

Their Lordships, however, think that the Sudder Court was 
not justified in inferring from the omission to render satisfactéry 


accounts, under the circumstances of this case, that the mortgage 
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had been satisfied when the suit was commenced. Had the | 


state of the accounts, and the dealing as to them, raised a case 


of presumptive evidence of payment, still the conclusions from’ - 
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P.C. the evidence, in this case, cannot be supported, for the calculation 
1869 . . . 
of the Court is not formed on a correct basis, either as to the 


Suan Ma- , 3 . 
xiuxLaL interest or as to the property ; it makes no deduction for losses, 


Srixmsaxa Which-the evidence in the cause discloses, arising from the partial 
SNS. Joss of the property pledged, and some litigation which ensued” 
thereon; it excludes also the evidence which the suit and the 
enquiries and proceedings subsequently to the interlocutory 
decree afford, as does also the failure of the arrangement, 
through the instrumentality of the Aathanadars, ‘that the collec- 
tions never really equalled the gross estimated rental. This 
evidence, so far as it reached, destroyed, pro tanto, the presump- 
tive evidence of the correctness of the estimated receipts. Pre- 
sumptions even in odium spoliatoris have known reasonable 
limits. They must not be conjectures, nor grounded on data 
which the evidence itself shows to be inexact. Had this case 
been one in which the whole account between these parties could 
be taken, their Lordships would have remanded the case for 
further hearing, or, had the plaintiffs’ own case disclosed a 
probability, even that a farther hearing could decide it in their 
favor, their Lordships, under its peculiar circumstances, would 
have been disposed to adopt the same course under some restric- 
tive direction ; but there is not the slightest ground for supposing 
the income of the estate larger than the plaintiffs’ own caleula- 
tion ; and even assuming that to be incapable of reduction, the 
allowance of 12 per cent. involves the dismissal of his plaint. 
In general, the dismission of asuit should carry with it its conse- 
quence of liability for the costs, and this case is one brought 
against mortgagees. But, in the opinion of their Lordships, 
the present suit affords several substantial grounds for a depar- 
ture from that rule. The suit was brought, not simply for 
possession, on an allegation of satisfaction from the usufruct, but 
to establish the true relation between the mortgagors and mort- 
gagees, the true nature of the case, the disguised usury, and 
the disputed unity in one mortgage title of the.three several 
instruments before explained. So far it was successful, and it, 
therefore, cannot be ascribed to a litigious, vexatous spirit ; it 
has established points most important to the future true adjust- 
ment of the mortgage accounts, and cannot be said.to have- been 
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unproductive of future benefit to all concerned. And in respect 
of the costs of the proceedings had in the Courts below subse- 
quently to the interlocutory decree of the 14th of July 1842, 
their Lordships have to observe that those proceedings would 
have been unnecessary had the appellants then appealed against 
the Sudder Court’s decision as to the rate of interest, and 
further that the unsatisfactory result of the enquiries directed. 
by that decree, and the failure of the Courts below to ascertain 
by evidence the actual amount of the gross collections, are, in 
some measure, due to the unsatisfactory character of the accounts 
rendered by the appellants. 

The decree of the Judge of the Zilla Court simply dismisses 
the plaintiffs’ suit, which; in some important parts of it, had 
succeeded, ‘That judgment, therefore, cannot be restored with- 
out alteration. Errors have been committed in this suit, in a 
nearly equal degree, by both litigants. Their Lordships think 
that the decree of the Sudder Court should be reversed, 
except so far as it reverses the decision of the Court below, and 
that it should be declared that the mortgage, lease, and agree- 
ment mentioned in the plaint, and there alleged by the plaintiffs 
to constitute one mortgage security, did constitute that one 
security; that the mortgagees were the Lal defendants, and the 
defendant, Ramkrishna, was only their agent, and had no interest 
in the lease or agreement distinct from that of the mortgagees, 
who are accountable, as mortgagees in possession, to the plain- 
tiffs in this suit for all moneys received by them in respect of 
the rents and profits of the mortgaged property by virtue of the 
gaid lease. That the three instruments were entered into with 
a view to evade the usury Jaws by a device or mean within the 
meaning of the 9th section of Regulation XV. of 1793; and that 
the plaintiffs were and are entitled to redeem at any time, 
though before the expiration of the twenty years’ term created 
by the lease, on payment or satisfaction of all that may be due 
on the mortgage securities for principal money, interest and tosts, 

: such interest to, be calculated at 12 per cent. ; but that, if appear- 
ing that the plaintiffs have failed to -prove that the mortgage 
debt, with interest and costs, had been satisfied at the time of the 
jnstitution-of the suit, the said suit should be dismissed without 
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P.C. costs, and that the decree of the Court below of dismissal of the 

1869 __ plaintiffs’ suit should be restored, so far only as to include that 

STE MA order of dismissal with the declaration: and alteration above 

Snixmanxa Stated ; and that with a view to the due enforcement of the order 

Sma, of Her Majesty in Council, the High Court should be directed 

to remand the cause to the Court below, and to order the decree 

of dismissal simply to be restored with the above declaration 

and alteration, And their Lordships will further advise Her 

Majesty that each party should pay their own costs of the appeal 

to the Sudder Court hereby partly reversed; and that any, costs 

of such last appeal as may have been decreed and paid, and 

which are inconsistent with such order of Her Majesty, should be 

refunded, or otherwise dealt with as justice may require, Their 

Lordships think that the appellants are entitled to the ordinary 

costs of this appeal; but they are of opinion that those costs 

ought not to have been swollen by the severance, in defence 

of the four persons representing the original mortgagees, and 

the presentation of two distinct appeals. They will direct the 
Registrar to tax these costs aécordingly, 








p.cs RANI SWARNAMAYI «. SHASHI MUKHI BARMANI 


1869 AND oTHERS--EX PARTE KRISHNA NATH ROY. 
Feby. 6. , 
ee Appeal to the Privy Council—Rehearing. 


There were four respondents in an appeal to the Privy Council. At the hearing, 
the appeal was allowed ex parte against all the respondents, One respondent after 
wards petitioned for a rehearing, on the ground that neither he nor his agents had 
notice that the appeal had been entered, or fixed for hearing, until after it had been 
decided. “ 

On enquiry it appeared that the petitioner had inaccurately described the suit to 
his agents as an appeal against himself only, without mentioning the names of the 
other respondents ; and the agents on being told at the Privy Council Office, that no 
appeal so entitled was pending, had taken no further steps. 

Held, that there had been omission and neglect on the Petitioner’s part and on the 
part of his agents, such as to prevent the Judicial Committee from recommending 6 
rehearing of the case. 


THIS was a petition presented to Her Majesty’s Privy Council 
- - by’ Krishna “Natii Roy, one of the respondents in the appeal of 


* Present: Lonp Cuetmsrorp, Sin James Wittram Couvite, Sir Josern 
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Rani Swarnamayi v. Shashi Mukhi Barmani (1). Their Lord- Pr. 
1869 


—_ 
Rayt Swar- 
NAMAYI 


ships’ order on the petition was as follows :— 

This is a petition for the rehearing of an appeal from a 
decree of the High Court of Judicature at Fort William in Baonas 
Bengal, which was heard ex parte on the appearance of the , Mvxx 


3 BarMani— 
appellant alone, and in which their Lordships agreed to recom- £2 parte 


mend to Her Majesty that the appeal should be allowed, and the Nan Bor 
decree of the Court below be reversed. 

The petitioner, one of the respondents in the appeal, prays for 
a rehearing, on the grounds that he had fully intended to appear 
in support of the decree, and had given instructions to his agents 
in England to enter an appearance for him, and take all necessary 
steps for maintaining the decree, but that neither he nor his 
agents had any notice that the appeal had been entered, nor 
were they aware ‘of its having been fixed for hearing until after 
the hearing had taken place, and the report to be made to Her 
Majesty in Council had been agreed to. 

In support of the petition, the case of Rajunder Narain Rae 
v. Bijai Govind Sing (2) was relied upon to show that it‘ts 
competent to their Lordships, even after a report to the King, 
and the confirmation of the report, to recommend that there shall 
be a rehearing. = 

Such an unusual indulgence, howevex, ought never to be granted, - 
except under very special circumstances, and only where the 
ex parte hearing has not been occasioned by any default in the 
party applying for a rehearing. The case referred to was one 
of this exceptional character. The hearing was ex parte upon 
the appearance of the respondent alone, and the Committee, 
adopting a form of order which had been used on previous occa- 
sions, affirmed the decree of the Court below, and dismissed the 
appeal with costs. Upon a petition by the appellants praying to 
have the order for dismissing the appeal and affirmance of the 
judgment recalled, and for leave to prosecute their original peti- 
tion of appeal, their Lordships considered that a simple dismis- 
sal was to be regarded as the order which mugt have been in 
their contemplation, and that no more could have been intended 
in substance, although the objectionable form i importing armnaaice 

(1) Ante, 10. (2) 2 Moore, 181. 
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was followed. And upon the application for a rehearing, Lord 
Brougham, in delivering the opinion of the Committee, stated 
that the case for indulgence was a strong one, provided there was 
power to grant the application. The parties were infants under 


‘the Court of Wards in Calcutta, and appeared by a public func- 


tionary, through the appointment of that Court, as their 
guardian ad litem. This person neglected the case altogether, 
and not only did not provide funds for carrying it on, but 
absconded with funds in his hands which had been allowed for 
the expense of the suit, and he was not to be found when the 
agent here desired to communicate with him, nor had he since 
returned. Their Lordships, therefore, thought, “in the particular 
circumstances of the case,” His Majesty should be advised to 
amend the order, and to let in the appellants to be heard, not- 
withstanding the dismissal, that is to say, ‘“ to restore the appeal,” 
but the conditions were imposed of payment of the respondent’s 
costs occasioned by the default at the time of the ez parte 
report, and also by the application for a rehearing. 


In the present case, it cannot be truly alleged that the ex parte 
hearing took place without any default on the part of the peti- 
tioner or his agents. 


The appeal was from a decision of the High Court of Ji adiow- 
ture at Fort William in Bengal, in favor of the defendant, in a 
suit in which Rani Swarnamayi was plaintiff, and Shashi Mukhi 
Barmani, the petitioner, K¥ishnanath Roy, and several others 
were defendants. 


In the certificate of the Registrar of the Court accompanying 
the transmission of the record, the only defendant named in 
the title of the appeal was Shashi Mukhi Barmani, without the 
addition of the words “and others,” but in the record itself, the 
words “ and others” were added to the name of the defendant. 
The petitioner's instructions to his. agents probably named only 
himself as the respondent in the appeal, because a letter dated 
23rd October 1867 was written byt hem to the Registrar of the 
Privy Council in these words. 


“ Rani ‘Swarnamayi, appellant, and Krishnanath Roy, respon- 
dent, in Sppeal from Bengal. 


Beas 
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“We are instructed, on behalf of the respondent, in the above P. C. 
: ins aoe 1869 

appeal, and shall be obliged by your giving us’ notice when the Pein gas 
transcript of proceedings arrives in this country, and by your  ¥amazr 
entering an appearance in due time in our names on behalf of  suasuz 
the respondent.” BARMANI— 

The agents made enquiries at the Council Office on the day this “Krisuna 
letter was written, and also, subsequently, in the same month of “4™ Res - 
October, whether the record in the appeal had arrived. As there 
was no appeal with the title named in the letter, they were of 
course answered in the negative. The misinformation as to the 
non-arrival of the proceedings in this country was owing to the 
inaccurate description of the appeal given by the petitioner to 
his agents. This inaccuracy is inexcusable, because he knew 
perfectly well that there were many other respondents besides 
himself, and that his name did not stand the first amongst the 
defendants in the title of the suit. All the ignorance of the 
proceedings taken on the part of the appellant resulted from the 
petitioner having thus originally misled his agents in his instruc- 
tions to them. The agents themselves, too, are not wholly free 
from blame. They should not have been satisfied with having 
requested the Registrar to give them notice of the arrival of the 
proceedings which it was no part of the duty of his office to do, 
but they should have examined for themselves at the Council 
Office, and having the name of the appellant accurately given, 
they would have ascertained that there was an appeal by her, 
and upon the production of the proceedings, they would have 
found that to the name of the respondent there were added the 
words “ and others,” which would have led to a further examina~ 
tion, and to the discovery that it was the appeal in which the 
petitioner was interested, andin which they were instructed to 
appear for him. Under these circumstances, to grant the indul- 
gence of a rehearing to the petitioner would be to give him the 
benefit of his own and his agents’ default. * 

It is necessary to distinguish this case from that of Macleary, 
v. Hill and others, which was heard by this Committee on the 
30th June 1868, and in which their Lordships intimated their 
opinion that the decree appealed from ought to be varied and 
amended, and directed minutes of the proposed report to be 

9—A 
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P.C. prepared by the Counsel for the appellant. This was accordingly 
os done, and on thé 2nd July, the minutes were approved and 

xamayt adopted by their Lordships, and were afterwards, on the 7th 

snasn1 July, submitted to Her Majesty for approval. Immediately 

Banwanr after the order in Council had been made, the Registrar, in draw~- 

‘knuweva ing the final order, discovered that the appellant’s solicitor had 
omitted to take out and issue the usual process requiring four 
out of the five respondents to appear to the appeal, although 
he had issued the regular process against the fifth respondent. 
The Registrar reported this fact to their Lordships, and on the 
10th July their Lordships reported to Her Majesty, that the 
order of the 7th July, ought to be revoked. The appeal then 
stood over for further directions, and the appellant was ordered 
to serve a personal notice of the appeal on each of the four 
respondents who had not appeared. 

The distinction between that case and the present is that in 
Macleary v. Hill and others, the appellant had neglected to take 
an essential step in the appeal, and was, therefore, not entitled 
to set down the case ex parte as against the respondents. In the 
present case, although no appearance bad been entered on 
behalf of the respondents’ or either of them, the appellant had 
done all he was required to do by the practice and rules of the 
Judicial Committee, and the omission and neglect is that of the 
petitioner, who now asks for a rehearing of the appeal. 

The petition must be dismissed with costs. 


p.c* SRIMATI DASI anp orners v. RANI LALANMANI 
7 Foy 19. AND OTHERS, 
ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
FORT WILLIAM IN BENGAL, 


. Fact—Pleas not taken Below. 


In a suit to recover possession, the plaintiff alleging that the land in dispute from 
*"which he had been ousted, had been settled with him by Government in 1833 as part 
of his zemindari, and the defendant alleging that the land was part of his lakhiraj 
garden Jand, which had been released by Government from assessment, the Courts 
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below found that the lands in dispute were part of those which had been setiled PC. 
with the plaintiff. On appeal to the Privy Council, the defendant attempted to 186% 
show that, assuming the lands in question to have been part of those settled with Saniari Dasi 
the plaintiff, that settlement had been improperly made. Rawr 

Held, that this contention was not open to the defendant upon the record, never LALANMAME 
having been taken in the Courts below. 


Tne plaintiffs, zemindars, sued in 1855 to recover possession of 
56 bigas of chur land attached to their village of Ramkrishna~ 
pur. They alleged that in 1833 a large alluvial accretion, in- . 
cluding the land now in dispute, had been settled with them as 
zemindars, a part of the chur being at the same time released 
to one Srinath Mullick as attached to his lakhiraj garden. After 
some intermediate legal proceedings between plaintiff and the 
Maullicks, the land in dispute was finally permanently settled with 
plaintiffs, but defendants had again, in 1854, dispossessed them. 
The defendants denied that plaintiffs had ever held possession of 
the land. They alleged that it was a part of the lakheraj garden 
belonging to Srinath Mullick, which, in 1841, was mortgaged to 
Matilal Seal, and after foreclosure sold-by the Sheriff in Novem- 
ber 1852, when it was purchased by Srimati Dasi, defendant, 
who took possession in 1854. Defendant denied that the land was 
identical with that settled in 1846, with plaintiffs. 

The Principal Sudder Ameen of the 24-Pergunnas, wand the 
High Court on appeal (BAYLEY and E. Jackson, JJ., 30th 
January 1864) found that the land in dispute was that settled 
with plaintiffs in 1846, and decreed the suit. 

The defendants appealed to the Privy Council, and the follow- 
ing was their Lordships’ judgment :— 

The suit, out of which this appeal arises, waa brought by the 
respondents, or those whom they represent, to recover possession 
of the land in question from the principal defendant, whose title to 
it is founded on a purchase of some property formerly belonging 
toa family of the name of Mullick, which was mortgaged to 
Matilal Seal, and sold under the decree of the Supreme Covtt. 

It is perfectly clear, and indeed it has been, fairly admitted 
at the Bar, that oné principal question, if not thé only question; 
tried in the Courts below, and on which both Courts have found 
in favor of the respondents, was-whether the alluvial land, whith 
is the subject of the suit, had been the subject of certain revenue * 
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proceedings under Regulation II. of 1819 for the resumption and 
assessment of some alluvial land, in which a final decision was 
passed in the year 1833; or whether, on the other hand, they 
were part of certain lakhiraj lands forming part of the mortgag- 
ed property, and which, having been the subject of other resump- 
tion proceedings, bad been decreed to be lakhiraj lands belonging 
to the Mullicks ? 

The principal question, therefore, which was tried, was 8 ques- 
tion of identity of parcels; and it is difficult to conceive a ques- 
tion which having been very carefully tried and determined on 
the banks of the Hooghly, is less proper to be re-tried on the banks 
of the Thames. That seems to have been the feeling of the 
learned counsel for the appellants, who have very candidly aban- 
doned any attempt to shake the concurrent judgments of the Courts 
below upon that point. They have, however, raised a question 
whether, assuming the lands in question to have been properly 
found to have been part of those which were the subject of the 
resumption proceédings in 1833, the respondents can be said to 
have established their title thereto, inasmuch as the settlement 
for the lands in question was improperly made by the Govern- 
ment with those whom the respondents represent, whereas that 
settlement ought to have been made with the Mullicks. 

The effect of the resumption proceedings in 1833 was this. 
The Government had claimed to resume and assess 117 bigas 
of land. Of those 117 bigas of land, it was found, that 45 bigas 
were, as contended by the Mullicks, who appeared on that pro- 
ceeding, lakhiraj land, part of their garden which had been 
washed away and re-formed, and they accordingly released those 
lands. The remainder of the 117 bigas, in round numbers 72 
bigas, were held to be subject to resumption and assessment of 
revenue; and it was directed that the revenue should be assessed 
upon them according to the regulations. 

That proceeding, it is admitted, was final as between all the 
parties to it, The usual proceedings were subsequently had. 
‘The revenue appears to have been assessed upon these lands in 
the ordinary way. The appellants now contend, and it is sub- 
stantially the only argument urged at their Lordships’ Bar, that 


‘those 72 bigas, and what ever land may have been added to 
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it by subsequent aceretion, is to be treated as an” accretion 
upon that 45 bigas of lakhiraj land, and as land for which the 
Government was bound to settle with them, and with no other 
person. 

A question has been raised by way of preliminary objection, 
whether such a case is open to them upon this record, and their 
Lordships having considered the pleadings, are clearly of opinion 
that itis not. The principal issue is, “ whether it is true that 
“the disputed land included in the permanently-settled chur, 
« Ramkrishnapur, belonging to the plaintiffs, was in their pos- 
« gession, and that they were dispossessed of the same by the 
« Seal defendant, or that the said land, as part and parcel of 
“the garden belonging to Srinath Mullick, being, according 
sto the ‘order of the Supreme Court, decreed and sold in 
* auction, it was purchased by Srimati Dasi, and is in her 
“ possession ?” 

Their Lordships, construing that issue, as it stands, would 
certainly be disposed to hold that it assumes, that, whatever was 
included in the permanently-settled chur, Ramkrishnapur, did be- 
long to the plaintiffs, and that the question was whether the dispu- 
ted lands were within.that permanently-settled chur, or whether it 
was to be treated as part and parcel of the garden which, belongs 
to Srinath Mullick? But if there could be any reasonable doubt 
on the subject, their Lordships think that doubt is wholly removed, 
if the issue be construed and considered by the light of the princi- 
pal defendant’s answer. “He says:—“ Specially, when Srinath 
« Mullick was alive, with reference to the 133 bigas, 2 katas of 
« Jakhiraj chur, appertaining to the said Ramkrishnapur, a suit for 
“resumption was instituted by Government, as plaintiff; and it 
“ was at first decided in favor of Government in the Collectorate of 
«this zilla, -Afterwards, on appeal by the deceased Mullick, the 
« claim of Government was dismissed, and his appeal was decreed 
«in the Court of the Special Commissioner. The disputed tand 
“is comprised within that.” That asserts that the land fn dis- 
pute .was not included in the subject of the revenue proceed- 
ings in 1833, but was the subject of the other revenue proceed- 
ings which resulted in a decree in favor of the Mullicks, arfd 
affirming the land claimed by them to be lakhiraj. 
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PG But tien the meaning of the issue is made still clearer by 

Say Paragraph 6 :—* For the purpose of showing their rights, the 

ae ASE ee plaintiffs have alluded to the decision, No. 101 of the Special 
T 


Lazaxmant, “ Commissioner’s Court, and to that in No. 279 of this Court; 
“but those allusions are merely allusions. In fact, there is 
“nothing said in those decisions that they are with reference 
“to the disputed lands,” ‘Therefore there is, on the one hand, 
an affirmance that the land was the subject of other proceedings ; 
and, on the other hand, a denial that they were the subject of the 
proceedings of 1833. 


Their Lordships cannot but feel that it would be most mischievous 
to permit parties who had had their case upon one view of it fairly 
tried, to come before this Board, and to seek to have the appeal 
determined upon grounds which have never been considered, or 
taken, or tried in the Court below. It is obvious that, if they had 
wished to make the case, which they now make, they would, by: 
their answer, have put the case in the alternative, viz., that, as- 
suming the land in question to have been the subject of those pro- 
ceedings of 1833, the title which they now set up was a title under 
which they might fairly claim to hold. Whether that title could 
be substantiated, it is needless for their Lordships to consider, be- 
cause they are clearly of opinion that the question cannot be 
litigated upon this appeal, and therefore they abstain from doing 
so. They would only point out, that, considering what was done 
in the first suit in the Court of the 24-Pergunnas, considering 
the lapse of time since the settlement was made, and considering 
what the Revenue law, with respect to the claims of parties 
claiming to have a preferable right of settlement may be, it appears 
to them that the appellants would have very considerable difficulty 
in establishing their case. They do not feel that it would be right 
tomake any special reservation which would invite further litiga- 
tion by the raising of such a case. It might have been raised in 
thissuit, and has not been so. If having rested their defence on 
a falsé issue, they were precluded by the decrees of the Courts 
‘below from hereafter raising the case now made, their Lordships do 
not feel that it would be right to open the door to them. If they 
ate not so precluded, the dismissal of this appeal will not create 
a bar to them. 
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Upon the whole, their Lordships feel that the only order P.c 
which they can advise Her Majesty to make upon this record, ‘8? __ 
is that the decrees of the High Court of Calcutta in the two S™™4T Past 


appeals, Nos. 721 and 722 affirming the decree of the Principal ae, 


Sudder Ameen of Zilla 24~Pergunnahs, be now affirmed, and 
this appeal dismissed with costs. 


THOMAS ALEXANDER WISE v. JAGABANDHU P.O» 


1869 
BOSE. Feby. 23. 


ON APPEAL FROM THE LATE SUDDER COURT AT CALCUTTA. 
Reg. XV. of 1793, 8s. 8 and 9—Usury. 


Reg. XV. of 1793, sections 8 and 9, forbids the maintenance of any suit 
arising out of an usurious transaction. 


Tuts suit was brought by the appellant, who was in the medical 
service of the East India Company, as personal representative of 
William Wise, late a Captain in the service of the East India 
Company, against the respondent Jagabandhu Bose, sued in his 
representative capacity- also, to recover from the estate of 
Krishnakumar Bose, his father, then deceased, the balance of 
principal moneys due, and suing also to recover interest (at the 
legal rate of 12 per cent. per mensem) all secured and made pay- 
able under a bond for 20,000 rupees, signed and granted by 
Krishnakumar. The decision appealed from was passed by the 
Sudder Dewanny Adawlut on the 17th April 1862. The bond, 
which was the subject of the suit, was part of the same transaction, 
out of which the.case of Wise v. Kishenkoomar Bous (1) arose. 
The facts are there fully referred to :— 

The point chiefly pressed by the appellant was, that the section 
9of Regulation XV. of 1793 was no bar to a suit for the principal 
money, although interest above 12 per cent. per annum was for- 
bidden as usurious. . 


* Present : Siz James W. Corvize, Lorp Justice Setwrx, Lorp Justice 
GirFarb, and Sir Lawkence Pew. 


(1) 4 Moore, I. A., 201. 
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Their Lordships’ judgment was delivered by 


[B. L. RB. 


Lorp Justice Su:wyn.—Their Lordships are unable to 
entertain any doubt upon this case, either with respect to the 
facts, or with respect to the law which is applicable to those facts. 

The facts are simple and plain. It is perfectly clear that the 
original lease was connected with the bond, and that that original 
leasg was a beneficial lease. But the matter does not stop theres 
because, when you come to the under-lease, although it was subse- 
quent in point of date, it has reference back to the date of the 
original lease ; and if you look at the assignment from the servant 
at the time when the servant ceased to be in the service of Mr. 
Patrick Wise, that assignment deals with the whole as one entire 
transaction. Their Lordships, therefore, can come to no other 
conclusion than that the transaction was one, and that it was a 
transaction which was tainted, with usury. 

Then, with respect to the argument that Captain Wise had no 
knowledge of what took place, to all intents and purposes Mr. 
Patrick Wise was his agent. It is not alleged, and still less is it 
proved, that the native who lent his money was at all aware that 
there was any distinction between one part of the transaction and 
the other. In point of fact, Mr. Patrick Wise was acting for an 
undisclosed principal, the loan being a lending upon we transac- 
tion, which transaction was clearly usurious; therefore Captain 
Wise is in this position: either he must go against his agent and 
repudiate the transaction altogether; or if he does not repudiate 
the transaction, he must take it with all its consequences. 

That being so, brings us to the terms of the Regulation. There 
are two sections, the 8th and the 9th (1). The 8th section 


(1) Reg. XV. of 1793, sec, 8.—The Sec. 9.—Nor to decree any inter- 


Courts ave not to decree any interest 
whatever in any case, where the bond 
or iystrument given for the security 
and evidence of the debt shall have 
been. granted on, or subsequent to, the 
2sth day of March 1780, and shall specify 
a higher rate of interest than is ‘au- 
thorized by this Regulation to have been 
given and received subsequent to that 
date. : 


est whatsoever in favor of the plaintiff, 
in auy case, When the cause of action 
shall have arisen on or subsequent to the 
28th day of March 1780, where a greater 
interest than authorized by this Regula- 
tion shall have been received, or stipulated 
to be received, if it be proved that any 
attempt has been made to elude the 
rules prescribed in it, by any deduction 
from the loan, or by any device or means 
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deals withsthe case in which the usurious interest is disclosed on BE Ss 
the face of the instrument, and is. different to the 9th section. ay PEE 
There might be a very good reason for that. There might well axpun Wiss 
be, where there was no fraud, and where the whole thing was Jacanaypau 
disclosed, a right to recover the principal; whereas, in a case Hoar: 
where there was fraud, that right might be taken away.| jThe 
terms of the 9th section appear to their Lordships to be perfectly 
clear, because the Court is not “to decree any interest What- 
soever in favor of the plaintiff, in any case where the cause of 
action shall have arisen on, or subsequent to, the 28th March 
1780, where a greater interest than is authorized by this Regula- 
tion shall have been received, or stipulated to be received, if it 
be proved that any Attempt has been made to elude the rules 
prescribed in it by any deduction from the loan, or by any device 
or means whatever ;” and then there comes this: “nor to give 
any other judgment, but for the @tsmission of the suit,” and we 
cannot conceive that that means anything but the dismission of 
the suit, so far as it has relation to that usurious contract, though, 
of course, it would be different if you had one count on one 
transaction, and another count upon another and a totally different 
+ transaction. In point_of fact this matter, if not actually con- 
cluded by judgment, is virtually conclwléd by the expression 
of opinion fn the former vase, for at page 219 (1), we find 
this sentence :—“ If, therefore, in this case we were to pro- 
nounce a judgment whereby the principal should be recovered 
without interest, such a judgment would be in complete defiatice 
of that Regulation by which we are bound.” We have no- 
thing to do but to repeat these words in which we fully concur; 
therefore, on both grounds, 1s¢, because the transaction was 
usurious, and 2nd, because of the terms of the Regulation, their 
Lordships will humbly advise Her Majesty that these appeals 
ought to be dismissed with costs, and the decree appealed from 
affirmed. 1 


whatever, nor to give any other judgment, Sees. 6, 7, 8, 9,°0f this Regulation * 

but for the dismission of the suit with are yepealed by Act XXVIII. of 1855, 

costs to be paid. by the plaintiff. and the remainder of Regulation, by Act 
VILL. of 1368, 4 








- 


(1) 4 Moore, 219. 
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es ” KACHEKALYANA RUNGAPPA, KALAKKA TOLA 
Feby. 24, UDIAR v. KACHIVIGAJAYA RUNGAPPA 


KALAKKA TOLA UDIAR. 


ON APPEAL FROM THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


“Grounds for Decision— Issues. 


* ‘The reasons for their decisions must, in all cases, be recorded by the Judges of the 
High Courts in India. Tu a suit for maintenance, where the objection was taken 
on appeal to the Privy Council that no issnes had been directed im the Courts below, 
held, that an order of the High-oert, referring the matter to the lower Conrt, for 
enquiry, “ to ascertain the amount of maintenance which might appear to be justly 
and properly payable with reference to the means of the defendants and the other 

* facts of the case, and to proceed to decisions in the manner indicated in section 351 
of the Civil Procedure Code,” was equivalent to a direction of issnes, and rendered 
any further issues unnecessary. 


Tuerr Lordships’ judgment in this case was as follows :— 
Their Lordships have considered this case, and they must, in 
the first place, express their great regret that the record con- 
tains no statement of the-grounds of the decision of the High - 
Court, -which is how under appeal. The Charter of the High 
Court of Judicature expressly requires that the reasons of its 
decisions should be recorded by the Judges, and transmitted. for 
7 the information of this Court; and it is;.the subject~of great 
regret, especially in case which comes before their Lordships ex 
parte, that the grounds of the judgment appealed from should 
be‘wanting on the record. But. in the absence of any such * 
information, their Lordships must deal with the case as it appears 
-on the record in this present suit. : 
The first objection whichis taken is, that, in this case, no issues 
were directed in the manner which has been prescribed by the 
practice of the Courts in India. But the order-of the 19th of 
-~December 1862, which directs that the matter shall be referred 
to ascertain the amount of maintenance which may appear to be 
justly and properly, payable with reference to the means of the 


* Present:—Sir James W. Coxvits, Lorn Justice Serwyr, anv Lozp 
+ Justice Girrarp. 
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defendant and the other facts of the case, and to proceed to P. 6, 
decision in the manner indicated in section '851-of the Code of 18 ___ 
Civil Procedure, invalidates any such objection, because, that is Ss 


. GAPPA - 
in substance an order for enquiry, and an order for enquiry rais. 124 Balas 


ing the very points upon which the appellant has relied in the ,UP4® ™ 
argument before this Court, for it is a direction to ascertain the pars SURGAD: 
amount of maintenance which may appear to be justly and: pro- “Tors Uniax, 
perly payable, with reference to the very point which it-was 
urged ought to have been taken into consideration, viz., the 
means of the defendant, in connection with the other facts of the 
case. It appears to their Lordships to be impossible to object to 
such an enquiry as that, upon the ground of its not being suffi- 
cient. It is, therefore, equivalent’to issues, and rendered any 
farther issues entirely unnecessary. The first ground of objec- 
tion, therefore, fails. eo" 
We proceed, then, to the second ground,-wiz., that there was 
in this case an improper rejection of evidence. Now it. appears 
to their Lordships, that, under an enquiry, such as that.to which 
I have alluded, it was obviously competent: to eithor:party to" 
produce évidence.in support of ‘his esse dung thecontan of (7 
that enquiry ; -and-if-evittence had been properly tendered on the 
part of ‘the. appellant, and had been improperly” rejected» by the 
Judge, such improper rejection of evidence would have constituted 
a valid ground for appeal. But we find that, in fact, there 
was an appeal from the decision of the Judge,-—a decision, 
arrived at in the prosecution of that enquiry, and eleven 
grounds for the appeal from that judgment are stated. In 
considering these eleven grounds, we find, in the first place, 
that the appellant raised the case that the plaintiff's case was -- 
barred by the Statute of limitation ; and, secondly, the plaintiff 
not having producéd, nor given notice to the defendant to pro- 
duce the istemrari sunnud of the zemindar, no judgment could 
be passed as to the nature of the property. Now that appears 
to be again raising the same question which had been decided 
before, viz., as to whether this property was acquired property, 
or whether. it had been inherited ? It appears to have been oxi- 
‘ginally acquired by one zemindar, but it had destended to the 
then zemindar, and, therefore, it could not then be properly con- : 


n 
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i — and that point, onde beforé: decided, seems to be intended to be 
iavaRux- raised again by.the second ground of appeal. The third givund 


feta “proceeds to raise the objection as to. the plaintifs mother being 
Kacniviga- entitled to maintenance, and then the fourth is “ the Civil 
a eets « Judge’s estimate. ofthe income of the zemindari is erroneous, 
Tout UDIAR. « and even opposed to the plaintiff's own allegation.” The fifth is, 
« The Civil Court has not correctly estimated the wants of the 
“ plaintiff.” We need not go at length into the other grounds; ~ 

but it is to be observed that these grounds proceed mainly tipon 

an insufficiency of the evidence produced by the plaintiffs, and 

that they do not in the least degree point to any qyMfence having 

been tendered by the “appellant, or having, been improperly 

rejected by the Judge; and under these circumstances, even if 

the appellant had any such ground of appeal, if he did not think 

fit to produce it before the Court, where such an appeal might 

regularly have begn prosecuted, and where such a ground would 

have afforded. a sufficient ground for such an appeal, in the 

* opinion of their Lordships it is not competent for him to maintain 
it now; and it appears to have been raised for the first timo in” 

the petition of the 6th of August 1864, No. 16, page 11, where 
it is said: “ Because your petitioner was not permitted to prove “ 

what the net income of the zemindati was.” Their Lordships, 
therefore, are of opinion that the second ground of complaint 

also fails. oe ; i. 

Then it is said that the decision is erroneous, inasmuch as it 

is based upon an assumption that the income of the zemindari 

was Rs. 50,000, which is more than has been alleged in the 

original plaint, which only claimed maintenance as against an 

income of Rs. 40,000. But, in the opinion of their Lordships 

this is a misconception of the terms of the judgment. The 

jodgment appears to have proceeded upon this. The claimant 

alleges, that the income of the zemindari is Rs. 40,000, but the 

Judge finds, that, upon a former occasion, many years ago, it is 

true the appellant had admitted the income to be Rs. 50,000, 

and that on a former occasion, also many years ago, in the year 

-1831, a sum.of Rs. 250 per mensem, or Rs. 3,000 a years had 

been awarded to another brother of the zerhindar for ‘nain- 


‘ appeal dismissed. 
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tenance. The Ji udge; proceeding‘tipon that, saya:—* I fmd an PG 
allegation of Rs. 40,000. on theone side, Hn admission of Re, 8? _ 


-Kacuena- 


50,@00 on the other, and a former. ordér allotting: for main- ACHE . 


tenance Rs. 3,000 ; and, in the absence of any etidence to the ee 


contrary, the fair inference to be drawn. from these documents Bacrios 
is that Rs. 2,000 is a reasonable sum for “mainténgnce, with the24%4 Roxdar- 


addition of a house.” Under the circumstances, their Lordships Tous Una 
are of opinion that it cannot with justice be said that¢he J: udge 

has proceeded upon the foundation of the income being Rs, 

50,000, and therefore in excess of the allegation made by the 

claimant. 

It emails only to notice the other point witli respect to the 
residence. It may, we think, be faitly assumed that this question 
was taken into consideration by the Judge in fixing the amount 
of the maintenance. It was a matter for the discretion of the: 
Judge, and a matter with which this Board would be very 
reluctant to interfere, unless it could be shown that that Judge had 
miscarried in some very gross and striking manner. Now, in 
the opinion of their Lordships, there is no such miscarriage ip” 
this judgment, having regard to the documents which were proved, 
and to the absenee—of any other evidence. It appears to their 
Lordships not to be unreasonable to award the sum which has 
been.awarded by the Judge, with the addition of the residence, 
and therefore their Lordships will feel it their duty humbly to 
advise Her Majesty that this decree should be affirmed, and the 


RAJA ENAYET HOSSEIN v. GIRIDHARI LAL, 


AND rea 
THE SAME v. SAMIR CHAND anp oruers. ras 
eby, 22, 





ON APPEALS FROM THE HIGH COURT OF JUDICATURE AT 
FORT WILLIAM IN BENGAL. 


Limitation— Purchaser at Execution Sale, 


> 

One of four children set up a deed of gift and a will, in virtne of which he was, 
in 1842, placed, by a summary proceeding of the Courts, in possession of the whole 
estate left by his deceased father. The rights and interests of two other children 


* Phesent Sr SAEs Wituiam Coivire, Lorp Justice Sgrwry, Lorp 


” Josnio Girrarp, anv Sin Lawrencz Pret, 


HM—A 


Ben. Law Raportags 
15 June, 1869,"32 


76 : . CASES IN THE PRIVY COUNCIL. (B. L. R. 


RC were, subsequently, sold in, execution of a decree for debt, and purchased by the pre- 
1869 sent plaintiffs. A fourth child instituted a suit against the first, mentioned one, to 
Raga ENAYET get aside the deed of gift and will, the result of which was that, in 2855, the will, 


Lacie which affected two-thirds of the estate, was set aside as having beeh made without 
Grama due consent of heirs, the consent alleged in the will being held to.bé no consent. ~ 
es The plaintiffs now sued to get possession of the shares of the two children whose 


_ THE eas rights and fterests they had bought. Held, reversing tle decision of the High 

Saurn Cuanp. Court, that the plaintiffs, as purchasers at an execution sale, were in no better position 

. than claimants under any other conveyance or assignment, and their cause of action 
arising in 1842, they were barred by limitation. 


Tux father of Raja Enayet Hossein died and left a large 
property, which was taken possession of by the Raja, to the 
exgjusion of hig brothers and sisters, on the ground of a deed of 
gift “and a disposition by will in his favor. His rights were 
disputed by a summary proceeding in 1842, and he wag put in 
possession. 

Subsequently, the creditors of a sister, and of abrother, of the 
Raja, sold the rights and interests of those persons in the family 
property, and the plaintiffs in the present suits bought these 
rights and interests from the purchasers at that sale. Meantime, 
the heirs of another brother sued the Raja to set aside the+ 
deed of gift and will....The Courts, in 1855, upheld “the 
deeJ of. gift which covered otie-third of the property, but 
set aside the ‘will which dealt with two-thirds of the estate, 
on the ground, that the consent of other heirs to: it had not 
been given, as alleged. In consequence of this result, the pre- : 
sent plaintiffs sued for the shares of the brother and sister, under 
whom they claim. The defendant Raja, pleaded limitation, more 
than 12 years having passed since the summary adjudication of 
1842, The plaintiffsin reply urged, that they had had no means 
of knowing that the consent of the other heirs to the will put forward 
by the Raja was not a real consent; that they had been kept out 
by fraud, and were entitled to count time from the decision of 
1855, exposing the facts. = 
_. The'High Court, on 13th April 1863 (BAYLEY and CAMPBELL 
JJ.,) held, that although the original members of the family, 
or persons claiming through them, had the means of knowing the 
facts, aud would therefore count time from 1842, the -plaintiffs 
being purchasers at a sale in execution, and necessarily ignorant 
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of the family transactions, were justified in waiting the result of 
the suit brought by a member of the fatnily and decided in 1855, 
and were not barred by limitation. 

Raja Enayet Hossein then appealed to Her Majesty in Council. 

Their Lordships’ judgment was as follows :— a 

This is an appeal from the decision of the High Court, which has 
reversed the decision of the Court below, and has, in substance, 
held that the Statute of Limitations does not apply to this case. 

It appears that the property in question is claimed under a 
deed of gift, which applies to one-third of it, and under a will, 
which applies to the remaining two-thirds, Very shortly afterthe 
death of the testator, which took place in the year 1841, and in 
consequence of disputes which had arisen in the family with res- 
pect to the validity of the deed of gift and the validity of the 
will, proceedings were instituted, which resulted in a decree not 
of a final character, but which was made in the presence of all 
the parties, on the 19th November 1842, and under which the 
eldest son of the testator was put in possession of the property, 


«in which he has remained ever since. It would thus appear to be 


beyond doubt that the Statute, at all events, commenced to run 
from the 19th November 1842, and it is, therefore, incumbent 
upon those who have taken these proceedings, under plaint filed 
on the 18th February 1859, to show some circumstances which 


" would take the case out of the operation of the ordinary rule; much 


more than twelve years having elapsed between those two dates. 

Now the claim which is filed is not, as has been argued at the 
bar, a claim founded upon the notion of the person under whom 
the claimant claims being a cestui qui trust of the eldest 
son, under a deed or will; but it is a claim under an intestacy dis- 
tinctly alleging the Mohammedan law, and praying for the division 
of the estate of an intestate under that Mohammedan law, and it 
is a specific claim for the share to which the person under whom 
the plaintiff claimed, would have been entitled in, the case’ of an. 
intestacy. - ; 

In answer to that, the Statute of Limitations is setup. It 
appears, that the particular person, under whom the claimant, in 
the first of the appeals now before us, derives his title, although 
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PC he was an infant at the time when the suit of-1841 was insti- 
1869 


_-___—- tuted, and when the pe@Hion, which has been referred to was 
Ratt omen filed by him,in support of the deed of gift and of the will, 
Gintpuanr became of age in the year 1842; and before the date of the decree, 
Tat, ang he must be taken to have had full cognizance of all the 
THE SAME facts and matters which were in dispute at and after that time. 
San CHAND, Although a second suit was instituted by other members of the 
family in the year 1852, it does not appear, that, in the subsequent 
proceedings any new questions have been raised, or that any new 
facts have been elicited, or that any new discovery of any fraud. 
has been made; and their Lordships are of opinion that there 
has not been in this case any such discovery of fraud as can be 
held to have postponed the operation of the Statute of Limitations, 
There is another point which appears to have been taken by 
the learned Judges of the High Court, and which seems to have 
been founded on the supposition that there was some distinction 
to be made in favor of a person claiming under an execution sale, 
as contra-distinguished from the representatives of any pergon 
claiming under an ordinary assignment or conveyance. In 
the opinion of their Lordships, there is no foundation in prin- 
ciple or authority for any_such distinction ; but the person who 
comes here as the plaintiff, and who is the respondent in this 
case, must stand in the same position as the son Bahadur, whose 
rights he bought, would have stood in if he had been the claimant, 
and as the daughter would have stood in with respect to the other 
share, if she had been the claimant. With respect to both of 
them, the daughter was of age at the time of the proceedings 
in 1842; the son Bahadur became of age in 1842; and they 
have had full notice of all the facts. Their Lordships have already 
said, that there has been no subsequent discdvery of any fraud, 
nor indeed, as far as appears, any new matter whatever brought 
jn issue between these parties beyond that which was raised in 
the’proceedings in 1841 and 1842, The learned Counsel who 
argued the case, on the part of the respondent, has been unable to 
produce any authority in support of any such distinction as has 
been supposed to exist between a person standing in the position 
of a claimant under an execution sale and a claimant under any 
other conveyance or assignment. 


‘Ben, Law Reports, 
15 Jane, 1869. 


VOL. ¥.] CASES IN THE PRIVY COUNCIL. 


It appears, therefore, to their Lordshi , that, in this case, the 
time must be taken to have begun one. at all events, from the 
date of the decree, on the 19th November 1842, and that there 
is nothing whatever to bring this cdse within any of the exceptions 
to the Statute of Limitations ; and, consequently, that the deci- 
sions of the Zilla Court were right, and that the High Court ought 
to have dismissed the appeal from that decision, with costs. 

It is admitted, that the second appeal, now before their Lord- 
ships, raises precisely the same questions as the first. The order, 
therefore, which their Lordships will humbly recommend Her 
Majesty to make, will. be to reverse the decision of the High 
Court, and to declare that that Court ought to -have dismissed 
the appeals before them with costs, We think that the costs 
of both these appeals should follow the result. 


RADHAJIBAN MUSTAFI v, TARAMANI DASI. 


ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
FORT WILLIAM IN BENGAL. 


Deed of Compromise—Service of Idol— Execution of Decree. 


Two brothers executed and filed a deed of compromise, dividing between them 
the family property, and a decree was passed in terms thereof, Under thia decree, 
the elder was to hold possessfon of certain lands, the rents of which were to go to 
perform the worship of the family idol. The younger, however, kept the elder out 
of possession of the lands, who therefore performed the worship at his own charges, 
and then took out execution for possession and mesne profits, in order to recoup his 
own expenditure on the family idols. The younger also took out execution, and 
objected that his brother had not performed his trust as family shevait, so that he 
had been compelled to perform ceremonies at his own expense. His objection was 
overruled. The elder brother having died without executing his decree, 
applied to execute it for the amount of the mesne profits due under it, 

Held, on the appeal of the younger in his own case, that the non-performange of 
ceremonies by his brother gave him no ground of complaint, unless he could show that 
such failure was not caused by any default on his part. Hdd, in the other case, that 
the widow was entitled to execute the decree for mesne Profits of the idol lands, 
withont showing that the ceremonies had been performed by her husband out of 
his own private funds. . 


his widow 


. 


* Present :~Sim Jaurs W. Corvitz, Lorp Justicy Serwrx, Lorp Jvszice 
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Rapuasipan Mustari sued, in 1853, his elder brother, 
Sarbeswar Mustafi, and ‘other members of his family, for a share 
in his ancestral estates and accounts, &c., for the period of his 
minority. A deed of compromise was ultimately filed, by which 
the family property was distributed, and a decree passed in terms 
of that deed binding both parties. By the fourth article of the 
deed, Sarbeswar, as the elder brother, remained in charge of the 
family idols, and was to hold possession of certain lands for the 
purpose of defraying expenses of worship, his co-sharers being 
responsible that the expenses were met therefrom. Offthese 
lands, Sarbeswar was, however, deprived by Radhajiban, and 
he defrayed the expenses of the idol worship from his own 
funds, afterwards taking out execution of the decree against 
Radhajiban to recover the money so expended, which, under 
the deed of compromise, Radhajiban was bound to make good. 
Radhajiban also took out execution of the decree on his part, 
alleging that Sarbeswar had not made over to him what he was 
entitled to, and objecting to Sarbeswar’s proceedings in execu- 
tion, on the ground, that he had not performed the joint cere- 
monies, but that he, Radhajiban, had performed them separately 
at his own expense. Radhajiban’s application was rejected in 
all the Courts. 

On the 30th August 1862, the High Court (Steer and Mor- 
Gan, JJ.,) held, that Sarbeswar was entitled to execute the 
decree in the manner proposed; that the question of whether he 
had broken his trust in not carrying out the terms under which he 
was to keep possession of the idol lands did not form any ground 
for enquiry in a proceeding of this kind; and that he was 
entitled to mesne profits of the lands of which he had been 
deprived. In 1863, Sarbeswar died, and his widow Taramani Dasi 
proceeded to realise in execution the amount of mesne profits 
awarded under the above order. Radhajiban objected, that, as 
Sarbeswar had been a mere trustee for the family in regard to 


“the idol lands, lis widow not being his representative in regard 


to the matter of the said trust, could not claim mesne profits of 
the lands. 

The High Court, on 27th July 1865 (Locu and Giover, JJ.,) 
held, that the order of 1862 had only determined the husband’s 
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personal right to possession of the endowment and its usufruct, 
and that for the widow to recover, she must show that Sarbeswar’s 
private funds had been expended on the idol worship, which had 
not been proved. On review, however, the Court held that there 
was evidence to show that Sarbeswar had expended his own 
funds, and it gave the widow a decree for the mesne profits of 
the idol lands. Radhajiban then appealed to the Privy Council 
against the order rejecting his application for execution, and 
against that decreeing mesne profits to the widow of Sarbeswar. 


rH: Lordships’ judgment was as follows :— . 


Their Lordships are of opinion that no ground haa been laid 
for prolonging this unfortunate litigation by the allowance of 
these appeals. Itis wonecessary to state the earlier proceedings 
in the first cause, Tt seems sufficient to begin with the order of 
the 20th August 1862, which has been admitted to be final. By 
that order it was held, that Sarbeswar had established his right 
to.take out execution for the mesne profits claimed -by him, as. 
well as for the possession of the land included in the fourth 
article of the compromise ; and that it was no bar to his execu- 
tion that it had been alleged that he had broken trust, inasmuch 
as he had not carried ont. the terma in accordance with which. it 
was agreed that he should hold possession. 

This order was neither the subject of appeal, nor in their 
Lordships’ opinion could have been successfully made so. There 
is no ground, as it appears to them, for saying that the proof of 
the performance of the religious ceremonies was,a condition. 
precedent to the enforcement of the claim for the rents. which 
the fourth article of the compromise gave to Sarbeswar. And 
without inquiring whether many of the points, which are now 
taken, might not have been raised in the litigation which ledi to 
the order in question, or are concluded by it, it is sufficient to 
state that its effect was, that, as between the two brothers, Ser- 
beswar was entitled to take out the exeeution which he claimed, 
to take out, and that the respondent, if he had any claim by 
reason. of the non-performance of the religious ceremonies, or 
any other breach of the agreement, was bound to prefer that 
claim. in a regular suit. 
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In anticipation. of that order, the younger brother (the appel- 
lant) had commenced the suit out of which the other appeal has 
arisen. It will be convenient to consider the nature of that suit, 
apd the right of the party to have the decree that has been made 
jn it reversed or altered, before we proceed to the subsequent 
proceedings in the original suit. 

The suit which was so instituted was not exactly such a suit 
as that suggested by the judgment of the 30th of August 1862. 
What the Judges of the High Court said was, that if the 
appellant, on the ground of any breach of agreement, clagped a 
right to dispossess the respondent, he might prefer that claiin in 
a regular suit. But the suit really instituted was of the following 
nature. It was a suit in which the party alleged that, by reason 
of the non-performance by Sarbeswar of the duty which he had 
undertaken under the fourth article of the compromise, he, the 
plaintiff, had been compelled to perform certain religious cere- 
monies at his own cost, and that he had a right of action over 
against Sarbeswar for the moneys expended in the performance of 
those ceremonies. It was, therefore, essential, in such a suit, that 
he should show that he really had that right of action; that 
there not only had been the breach of duty alleged, but that by 
reason of it he was entitled to recover the damages which he had 
sustained from his brother. And he had of course to prove the 
amount of those damages. 

Now as to the proof of the damages, that failed altogether. 
He produced only one witness, who proved nothing; he called 
the defendant, who denied generally that the claim was well 
founded. Upon that, the Judge of first instance, made a decree 
against him, and dismissed the suit. , 

The case was carried, by appeal, before the High Court, 
and they affirmed the decision. They remarked on the mis- 
carriage of the Judge in refusing to allow the plaintiff to cross- 
examine the defendant, when called, and their Lordships fully 
concur in the -propriety of that censure, Nevertheless, if the 
defendant had been cross-examined, all he could have proved 
would have been so much of the plaintiff's case as rested on the 
performance of the religious ceremonies, and by possibility, 
though that was not very probable, the cost to which the plain- 
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tiff had been putin the performance of them; but that, in their P.c 
Lordships’ opinion, would not have made out that he had any 60? _ 
right of action. For the existence of that right of action you must arena 
go back tothe original compromise, and in their Lordships’ opinion, tynsmant 
the plaintiff had wholly failed to prove that he had such arightof, Pass 
action, because, upon the compromise and the acts of the parties, 
the case stood thus:—The compromise gave certain lands and 
the rents of those lands to the elder brother, coupled, we may 
admit, with the performance of a trust, but a trust of that nature 
whichis ‘constantly vested in the managing or elder brother of a 
Hindu family, a trust which implies some considerable beneficial 
interest.’ If the non-performance of that trust, or the non-per- 
formance of those ceremonies, could, by any possibility, give 
such right of action to the appellant as that asserted in his suit, 
it surely was necessary for him to show that it was not by’reason 
of any default on his part that the non-performance of the trust 
took place. . : 

Now, the undisputed facts of the case are, that the younger 
brother did not perform his part of the agreement; that he 
retained his share of the rents of the land; and that the elder 
brother was put—to take out execution under the decree founded 
on the compromise, in order to get the funds which that aompro- 
mise gave to him. 

Therefore, it seems to their Lordships that this suit, brought 
by the appellant, substantially failed upon the ground which is 
suggested by the Judges in the three last lines of their judg- 
ment of the 2nd of February 1864, viz., that there was no cause 
of action at all; and in these circumstances it would be unreason- 
able to send down that case for a new trial, because the Judge 
did not allow the cross-examination of a witness, whom, more~ 
over, by reason of his subsequent death, it is now impossible to 
examine. a 

These observations, thétefore, dispose ofthe second appeal, and 
it is necessary to revert to the proceedings in the- original suit... 
Sarbeswar died pending the second suit, and without having taken 
out execution under the decree of the 30th of August 1862, 
His widow then applied to take out execution, and as she merely 
sought to take out execution for that which had been adjudged 
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to belong to her husband, and was, therefore, part of his estate, 
there seems no ground whatever for disputing her right, or 
imposing upon her the obligation of proving something which 
Sarbeswar had not been called upon to prove. 

The Principal Sudder Ameen seems, therefore, in their Lord- 
ships’ opinion, to have taken a right view of the question. He 
overruled the objections to the execution, which had been repeat- 
ed by the appellant. 

The case then went by appeal to the High Court, and two of 

the learned Judges of that Court then took the view which bas just 
been alluded to as being, in their Lordships’ opinion, erroneous, 
saying that she could stand in her husband’s shoes; that it lay 
upon her to prove that Sarbeswar had actually expended his 
own moneys in performance of the ceremonies, and they, there- 
fore, in the first instance, overruled the order and judgment of 
the Principal Sudder Ameen. There was, then, an application 
for review before the same learned Judges; and upon their being 
referred to the decree in the other suit, and to some additional 
evidence, but principally to that decree in the other suit, they 
came to the conclusion that the widow must be taken to have estab- 
lished, chiefly, if not wholly, by that decree, that of which 
they have required proof from her, viz., that Sarbeswar had 
expended his own moneys in the performance of the cere- 
monies; that, therefore, their former order was wrong, and that 
athe final order to be made was, that she should be entitled to 
issue execution, in fact, to affirm the Principal Sudder Ameen’s 
order. A subsequent order was made, declaring her entitled td 
interest on the amount for which the original execution had 
been sued out. : 

Their Lordships are unable to assent to the reasoning of the 
learned Judges of the High Court. They think, for the reasons 
which have been given, that the original order, reversing the Prin- 
eipal Sudder Ameen’s order, was wrong; but if that order had 

- been properly made, they would have been unable to adopt the 
reasoning of the learned Judges, as to the effect of the decree 
jn the suit of the appellant, which certainly does not prove that 
Sarbeswar expended his own moneys in the performance of 
ceremonies. The utmost which that decree can be taken to 
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prove is, that the appellant had failed to show that he had -per- PC. 


. £ 1869 
formed separate ceremonies upon his own account, or that he — 


was entitled to recover the sum claimed in that suit in respect ‘ea 
of these ceremonies, ;  Tamamant 
The effect, however, of the final orders of the High Court 4 

is to give to the widow that to which their Lordships consider 

she is entitled; and, therefore, the order which they will humbly 
recommend Her Majesty to make is, that both these appeals be 

dismissed, and that the orders of the Courts below, which are 

the subjects of them, be affirmed, 





DEVAJI GAYAJI anp ornenrs v. GODABHAT Toe 
GODBHAI anp anoruer. March 1, 
ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
BOMBAY. 


Evidence—Undisturbed Possession, 


Held, on the evidence in the case, that defendants’ long possession was confirmatory 
of their title based on a mortgage bond of old date, and that plaintiffs’ enit for posses- 
sion was rightly dismissed, 

Tuer Lordships’ judgment was as follows: . 

Their Lordships having had very full Opportunity of consi- 
dering the facts in this case, and the arguments which have been 
addressed to them, are now prepared to dispose of it. 

The matter has been conveniently divided into three stages. 
The first litigation is that which commenced in the year 1836 with 
asuit by the present appellants, before the Assistant-Collector. 
That appears to have been a suit instituted by them for the'recovery 
of the villages in question. On that occasion, it appears that the 
defendants did not enter into any evidence, and, accordingly, upon 
the evidence which then existed, which was entirely on one gjde, 
in August 1838, a judgment was given by the Assistant-Collector 
in favour of the present appellants. ° : 

That judgment was appealed against to the District J udge, who 
remanded the case for re-trial before the Principal Sudder Ameen. 


* Present :—Sir James W, Couvitz, Lop Justice Senwyx, axn Logo Justice 
GIFFARD, 
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P.C. ‘The ttial proceeded, and, in the course of this, which was the 
—- first litigation in which the respondents entered into any evidence, 
EVAIL 


Gavasr_ the bond of the 24th February, 1792, was put forward by the 
Gopannar Tespondents in support of their case. By that bond, after mort- 
Govsuat paging the share in the village for the sum of money which is 
there mentioned, it is stipulated that the money shall be paid 
with interest; and if the mortzagors do not pay it with interest 
within ten years, “the said villages shall become ‘aghat,’-—~an 
absolute transfer in your favour.” This bond was filed and depo- 
_ sited in Court on the 23rd January, 1841, and it has ever since 
remained there. With reference to the argument as to the evi- 
dence in support of this bond, and particularly with respect to 
the custody of the bond, it is, in their Lordships’ opinion, suffici- 
ent to state that the bond was produced in the usual manner by 
the persons who claimed title under the provisions of it, and who 
therefore were entitled to the possession of it; so that the bond 
must be held to have come from the proper custody. On the 14th 
July, 1841, evidence was given in support of that bond. The 
witness, No. 11, states that “the bond was written out by me. I do 3 
not remember by whose hands the signatures were made.” -He 
says, “ Ido not know whether I madethemor caused tomake them. 
« The names of the persons who made the signatures are written in 
* the said signatures. I do not know who attested the writing.” 
That suit proceeded until the 14th December 1841, when it 
was dismissed on the application of the plaintiffs, and on that 
occasion the razinama, upon which so much discussion has since 
arisen, was recorded as the foundation of that dismissal. Whe- 
ther the practice of the Indian Courts be exactly in accordance 
with the practice of our own Courts, by which a plaintiff may, 
up to a certain stage, dismiss his own suit upon obtaining an 
order for its dismissal with costs, it is unnecessary to inquire; 
because we think it is quite sufficient to say that, on the face of 
these proceedings, it is dpparent that the razinama was entered 
‘upon the rectrd as the ground for the withdrawal of the suit. 
At the same time, it is equally clear that it was stated express- 
ly upon the record itself that the defendants’ vakeel represented 
that they were not aware of the razinama, but, as the plaintiffs’ 
vakeel admitted the razinama, the Court removed the suit from 
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the file, and ordered that the plaintiffshould bear all the costs; in =P. 
other words, the Court says the defendants do not in the least 168 
degree admit any of the statements contained in the razinama, on 
for they state they were not at all uware of the razinama; but gopsanar 
as the plaintiff admits that he desires to withdraw hig suit, and S°>#4- 
to pay the costs, with that precautionary recital in favour of the 
defendants, the justice of the case was obviously met by allowing 
the plaizttiffs to withdraw their suit, and ordering them to pay: 
the costs of the suit thus withdrawn. But, at the same time, 
with reference to the questions of fact with which their Lordships 
have now to deal, it is very material to see what were the terms 
which, by this razinama, were alleged to have been entered into 
and agreed to by the parties. The razinama states, “the said 
“case is pending in this Court, but we plaintiffs and defendants 
“appointed arbitrators in regard to this case, and got the case 
“decided by the arbitrators as follows: that the defendants 
should make over to the plaintiffs possession of the two yillages 
“of Waodi and Tugdi, in Pergunna Gogo; that the plaintiffs 
“should pay to the defendants Rs. 7,150 of sicea currency ; that 
“until the payment of the said money, the defendants do enjoy, in 
“ lieu of interest; half of the income of the villages, after deducting 
“ the assessment, and the plaintiffs do enjoy the other half, and 
“that the defendants being the descendants of Devaji Sutaji 
“their shares in the villages be upheld.” ‘Therefore, that is in 
plain terms a statement of an agreement of reference to arbitra- 
tion and a subsequent award, and that under that award the 
plaintiffs were to be put in possession of the whole; consequent- 
ly, that the plaintiffs being in possession were to bear the bur- 
dens incident to that position ; that is, they were to pay the 
assessment, and that then the defendants, in lieu of interest, 
should enjoy half of the income of the villages after deducting 
the assessment. It is material also to observe that the evidence 
in the case certainly does not come up to anything like the per- 
formance during any period of time of that agreement or award, 
so stated in the razinama ; but by that razinama, and by the con- 
sequent dismissal of the suit, the first litigation is put an end tg. 

This brings us to the second litigation, which commenced in 
1850; and, although we have not the claim which was then filed, 
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p.c. the substance of it appears from the judgment, and from 
— that it appears that the second suit, the suit of 1850, which 
Bera was instituted by the then plaintiffs, was 9 suit mainly relying 
Govasnar upon this alleged award. The defendants appeared to that . 
Govaua suit, and again set up as a defence the bond of 1792. The 7 
suit having been heard by the Moonsiff, he, by his judg- 
ment, considered that the plaintiffs’ case, so far as it depen- 
ded on the submission and the award, failed. He ertters into 
a long statement, into the details of which it is not necessary 
now to go, showing the manner in which the submission to the 
arbitration had been signed, so as not to bind the defen- 
dants in that suit, and also into the question as to how the 
alleged award was signed, ending with the conclusion that those 
documents were not proved. He says, “ under the above cireum- 
« stances the Court finds the writing sued on is not properly 
“ proved; and, therefore, the Court throws out the claim of the 
“ plaintiff with costs.” That suit was, therefore, so dismissed by 
the Moonsiff on the 23rd March, 1852. ae 
From that decision and dismissal there was an appeal to the 
District Judge, and his decision was given on the 27th March, 
1856, He says, “ The plaintiffs’ claim is to recover half of the 
* said villages under the award of the arbitrators, but they have 
+«© not proved their claim. The Court therefore orders that the 
“ decree of the Moonsiff of Gogo, dated 23rd March, 1852, be 
“ affirmed, and that this decree be no bar to the plaintiffs’ filing 
* a guit to establish their right of inheritance, if they have any.” 
‘And then the costs are thrown on the appellants. That decree 
terminates the second litigation; and it is only material to ob- 
serve, that from that decision of the Moonsiff, so affirmed by the 
decision, to which I have just referred, there has been no appeal. 
The present litigation, then, commenced by a plaint in the 
Court of the Moonsiff, filed on the 16th June, 1859. It is mate- 
rial to observe that that plaint prefers a claim on behalf of the 
present appellants to be let into possession of the whole of the two 
villages. -After stating the proceedings in the former suit, they. 
state, “ That the half of the said two villages was in our occupa- 
“ tion, possession and enjoyment up to 1852-1853, as above stated; 
“ but after the passing of the said decree by the Moonsiff of Gogo, 
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« the defendants forcibly took the said half-share into their posses- —P. C. 
«sion. The other half-share has also been forcibly retained by 1669 
«them, although the debt due to them has been liquidated. We pre 
“therefore pray that the whole of the said two villages of Pear 
«“ Waodi and Tugdi, together with the lands, trees, etc., may Gopaual. 
* be awarded into our possession.” That suit proceeded; and in 
that suit the defendants again set up, as a defence, the bond of 
1792. The time for producing evidence was frequently enlarged; 
but on the 25th February, 1860, an order was made that the 
cause should be brought on on the 10th March, 1860. On that 
day the hearing of the cause was again postponed; and on the 
16th April, 1860, an application was made on the part of the 
appellants for leave to adduce evidence, the principal object of 
such evidence being to show that the bond of 1792 was a for- 
gery. On the 19th April, 1860, that application was formally 
refused by the Judge, upon the ground that the parties had 
already had quite sufficient time for entering into evidence, 
and that it was then too late to ask the Court to allow further 
evidence to be gone into. He says,—“ The application for 
“witnesses and. papers now made ought to have been made 
“ previously, but it his not been done so. Now at this stage, 
“that of giving judgment, this application cannot be admitted. 
“It is therefore rejected, awd recorded in the case.” It is 
. material to observe upon that rejection, because, in the course 
of the argument before their Lordships this application of the 
16th April 1860 has been repeatedly referred to as being a 
pending application, whereas it appears that there was a formal 
judgment refusing that application on the 19th April, 1860. 
Under these circumstances the matter came on to be heard 
” before the Moonsiff, and he made his decree on the 19th April, 
1860, by which, upon the evidence then before him, he dismissed 
the claim of the appellants with costs. That decision was 
appealed against, and the grounds of appeal do not mention the 
rejection of any evidence nor the improper dismissal of the- 
application of the 16th April 1850. 
The matter came on to be heard by the district Judge, on the 
10th December, 1861, and the decision of the Moonsiff was 
affirmed, and the appeal dismissed by the district Judge, on the 











Ben, Law Report 
"16 June, £869. 
7 


90 CASES IN THE PRIVY COUNCIL. TB. L. Be aw 


_P.C. ground that the matter was res judicata, and accordingly he 
ee ordered the appellants to pay the costs of that appeal. 
Gayaat From that decision there was an appeal to the High Court. 

Gopannat The grounds of that appeal are set forth, and it appears that in 
Goonnar either of those grounds is there contained anything distinctly 
referring to the rejection of the evidence, or the dismissal of the 
application of the 16th April, 1860; but, the matter coming on 
to be heard before the High Court on the 5th October, 1863, 
that Court reversed the decision of the Judge, considering that 
he was in error in treating the matter as res judicata, and, accord~ 
ingly, directed it to be submitted to a new trial. That date, the 
5th October 1863, it is very material to observe, because it is 

obvious that, as from that date, it was perfectly competent to ~ 
either of the parties to make any application with respect 
to the introduction of fresh evidence, or to the adding to 
the evidence which had been given in the former suits, or 
as to producing the depositions of the witnesses which had 
been taken in either of the former suits. Accordingly, we 
find that on the 4th April, 1864, an application was made 
by the respondents to be allowed to file a copy of the deposition 
of that particular witness to whom we have already alluded, 
viz., the witness who stated that he had writteh the bond in 
question. That application states that the witness appears to 
have been dead. That is a statement which does not.appear to . 
have been in the least degree disputed, and, in the judgment of 
their Lordships, there is no reason to suppose that the Cours 
acted at all erroneously in allowing that deposition to be filed; 
but what is more material to the present inquiry is, that although 
there was this application on the part of respondent on the 4th 
April, 1864, there was no application whatever by the plaintiffs , 
for the production of any of the evidence mentioned in their 
petition of the 16th April, 1860, nor any complaint made to the 
Judge as to the evidence having been shut out. “Accordingly, 
the district Judge reheard the case, and, on the 4th April, 1864, 
he confirmed the Moonsiff’s decision, having arrived at the 
conclusion, first, that the bond in question wag a true deed, and, 
secondly, that its validity was confirmed by the fact of long 
undisturbed possession in consistency with the.terms of that 
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deed. Thus, upon those two questions of fact, viz., first, the ~'P. ©. 
validity of the bond, and, secondly, the Tong possession of the a 
defendants, consistently with the provisions of thé bond, there — Gavast 
have been two decisions of the Courts in India, both arriving Gopasuar 
at the same conclusion. Sonepat: 
There was, however, an appeal to the High Court from that 
decision of the district Judge, and the grounds of that appeal 
state, amongst other things, that the evidence in support of the 
bond was not sufficient to establish it, but they do not raise any 
distinct or separate grounds of appeal on the point now insisted 
on as to the rejection of the evidence mentioned in the petition of 
the 16th April, 1860. That appeal was dismissed by the High 
Court on ‘the 25th J; anuary, 1865, and the matter now comes 
before this committee. In their Lordships’ judgment, the whole 
case is now open before them, both as to the law and as to the 
facts, and the question which their Lordships have to consider is, 
whether it will be their duty, under the circumstances of this 
tase, either to advise Her Majesty to make an immediate decree 
in favour of the plaintiffs, or to remand this matter to India for 
further trial, or to dismiss this appeal. 
As to the first alternative, that of making an immediate 
decree in favour of the plaintiffs, having regard to the pleadings 
and evidence in this case, it’ is difficult to see what immediate 
decree could now be justly made in their favour. “ 
The plaint asks that the whole of the villages may be awarded - 
‘into the plaintiffs’ possession, but the evidence on both sides 
clearly shows that the defendants have, and that they and their 
ancestors have always had, some share in the villages, though 
the extent of that share is disputed. The plaint also admits a 
borrowing by the ancestors of the plaintiffs from the ancestors 
of the defendants, and the award, upon which the plaintiffs rely, 
finds a sum of money due from the plaintiffs to the defendants, 
and gives a charge on one half of the income of the villages to 
secure the repayment of that sum. A decree in accordance with’ 
the plaint is therefore inconsistent with the evidence on both 
sides, and it would be equally difficult to make a decree in the 
nature of a redemption decree in favour of the appellants, while 


they have not proved the existence of any mortgage, and while 
13—A a 
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they assert that the only mortgage which has been put in 
evidence, that of 1792, is a forgery. 

It remains to be considered whether it is right that this case 
should be sent back to India for a further hearing, The litiga- 
tion between these parties and their ancestors has already existed 
since the year 1836; there have, as has been already said, been 
two decisions on matters of fact by the Courts in India, Thé&e 
decisions have been approved by the High Court, and it has 
been the invariable practice of their Lordships sitting here to 
require a very strong case indeed to induce them to interfere 
with such decisions of the Courts in India upon mere questions 
of fact. -It would require a very strong case to induce their 
Lordships to send such a matter, upon a mere question of fact, 
for further trial, especially when, in the opinion of their Lord- 
ships, the appellants have had abundant opportunities of pro- 
ducing evidence, and when the material questions of fact are 
few and simple, being mainly, first, the question as to the validity 
of the bond of 1792, and, secondly, the question relating to the 
possession of the property in question. 

First, then, as to the bond. The bond has been insisted upon 
by the defendants ever since they first entered into evidence; it 
has beet recorded in Court ever since the 23rd of January 
1841; it is supported by the evidence of the witness who swears 
that he wrote it, and whose evidence has not been impeached, 
except by an attempt which has been made to displace his 
evidence by a formal objection, which, in the opinion of their 
Lordships, is entitled to no weight, viz. that he was not proved to 
have been dead when this deposition was admitted. But this 
bond is also to some extent supported by the evidence brought 
forward by the appellants themselves. There are several in- 
“stances in which the substance of the bond is referred to by their 
own witnesses. For instance, witness No. 51, who is one of the 
plaintiffs’ witnesses, says :—“ In 1791 there was a famine. Ever 
# since that time Godabhai’s ancestors enjoyed the income of 
“the village on account of debts.” He there refers to the year 
before that in which the bond bears date, and refers to the possession 
of Godabhai’s ancestors of the income of the village on account of 
debts. So, also, another of the plaintiffs’ witnesses, No. 56, 
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says :—“ My father used to say that the Puchhegaum men, having 
* borrowed money from the ancestors of Godabhai, had given the 
“villages in aghat (mortgage). I do not know for how many 
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“years Godabhai’s men held the management of the villages Govapnat 


“under that right of mortgage.” Again, another of the plain- 
tiffs’ witnesses, No. 151, says:—‘“ Previous to 1813, Godabhai’s 


* ancestors used to receive, out of these villages, an income for 


“about 20 years on account of debt.” He refers there to 20 
years before 1813, which would bring us to the years 1793, being 
one year after the date of the bond and agreeing very nearly 
with the evidence of the other witness, which brings the date to 
one year before the date of the bond. 

But if it could be shown that the possession of the property 
has been inconsistent with the title created by this bond, or if it 
could be shown that an agreement had been entered into by the 
respondents of such a nature that it could only be accounted 
for by their belief in the invalidity of the bond; if either of 
those positions could be established on behalf of the appellants, 
no doubt very great suspicion would be cast on the validity of 
the bond. But, in their Lordships’ opinion, no such agreement 
is proved to have been entered into or to have been acted upon; 
and there is a decree, which has not been appealed from, which 
has decided that there was no award binding on the respondents 
or affecting their interests. : 

It remains, therefore, only to consider whether the possession 
of the property has been inconsistent with the title created by 
the bond,-and this is the second of the two questions of fact. 
The appellants mainly rely. upon the allegation that there was 
a joint possession from 1842 to, as it is stated in the plaint, 1852, 
1853, or, as it has been put in the argument, down to 1852, 1853, 


or 1854, It is material again to observe that the razinama, . 


which is in December, 1841, states that the award directed that 
possession should be given to the plaintiffs. That razitfama 
is dated 6th December, 1841, and it states that pgssession ‘is to be 
delivered to the plaintiffs, but that, after deducting the assess 

ment, the defendants are to enjoy, in lieu of interest, one half 
of the income. Now, with respect fo the numerous -witnesses 
who have been called in support of the case of the plaintiffs, the 
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objections have been justly made that none of them reside in 
the villages in question, and that many of them state what 
appears to their Lordships to be altogether inconsistent with the 
real truth of this case. They state not only joint possession 
before the alleged joint possession commencing in 1842, which is 
that which is now relied upon mainly in the argument and stated 
in the plaint, but also a payment, either by the ancestors of the 
appellants or by the appellants themselves, of the Government 
assessment before the year 1842. We may refer to a few pass~ 
ages in the evidence of the plaintiffs in which that statement 
is made. | The witness, No. 69, says that, “from before 1813 
“to before 1832 the management of the said two villages was 
“held by Godabhai’s men and the Puchhegaum men jointly, 
“and, deducting the assessment, the balance of income was 
“divided between them both.” So, also, witness, No. 67, says, 
“Both the parties held the management previous to 1842;” 
and, another of the plaintiffs’ witnesses, No. 69, says, “ Before 


“1842 both the parties used to hold the management of the 


‘villages. Godabhai used to make collections of the reve- 
“nue, and then the Puchhegaum men used to come to the village 
“and draw money sufficient only to meet expenses, and they”—— 
that is, the Puchhegaum men—“ used to pay the assessment,” 
The witness, No. 70, another of the plaintiffs’ witnesses, says, 
“ Previous to 1842 the Puchhegaum men and Godabhai used to 
“hold the management of the village, and, after deducting the 
“ assessment and expenses, the balance was paid to Godabhai 
“on account of his debts.” Lastly, one of the plaintiffs’ 
witnesses, No. 53, says, “ Previously, from 1842 to 1854, the 


“ Puchhegaum men, Godabhai, and Sadabhai held the man-., 


“ agement and enjoyed the income of the villages half and half. 
*‘Tand my ancestors have been servants of the Puchhegaum 
“ men for five generations, and the management of the villages 
“was held through my brother and partly through me:also. 
“ The accounts.of management have been produced before the 
‘“Sarkir, All these accounts are in the handwriting of my 
“brother. They were produced in the case then pending in 
« tne Gogo Moonsiff's Court. Godabhai now pays the assessment 
* to Government.” 
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Now it appears to their Lordships that this statement, on the 
part of the plaintiffs’ witnesses, is inconsistent with the fact which 
in their judgment is clearly established, viz. that the name of 
Godabhai or his ancestor has always been entered in the Govern- 
ment books, and that he has always paid the Government assess- 
ment; and this fact, though it may not be evidence of title, is, 
in their Lordships’ opinion, very strong evidence of possession, 
The fact that Godabhai’s name has always been entered on the 
Government record is not only proved by many of the witnesses 
brought forward on the part of the defendant, but it is also 
proved by several of the plaintiffs’ witnesses. We will give 
only two instances of that: the witness, No. 59, says, “Ever 
“since the introduction of the British rule, the name of 
“ Godabhai has been entered on the Government records,” 
And another of the plaintiffs’ witnesses, No. 65, says, “I 
“do not know what assessment is paid. Godabhai pays the 
“ assessment. He has been doing it from before my birth.” It 
appears, therefore, in their Lordships’ judgment, that there is 
one fact which is clearly established in the evidence, that is that 
this payment throughout has been made by Godabhai or his 
ancestor, aud that his name and his name alone has been entered 
on the Government records ; and the clear establishment pf that 
fact and the attempt which has been made on the part of so many 
of the plaintiffs’ witnesses to set up a story which’ ig entirely 
inconsistent with that fact, in the judgment of their Lordships 
necessarily casts very considerable discredit upon the testimony 
of those witnesses of the plaintiffs. 

But in addition to this, an attempt has been made by means 


of certain accounts to show that in fact there was such a joint 


possession, We think to dispose of that, it is sufficient to 
say in the first place, that the accounts themselves, as they 
appear in the preliminary record, were brought forward for the 
purpose of showing that the appellant’s father and the other 


appellants have held the management of the two. villages and. 


have received the income and have paid half of it to the respon- 
dent Godabhai. Now, even if the accounts had shown any such 
thing as that, they would certainly have been open to very great 
suspicion, as being brought forward to establish a fact which is 
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entirely inconsistent, as we have already shown, with the rest of 
the evidence in the case; but in truth the second observation 
which may be made upon these accounts is sufficient to dispose 
of them, that is, that they are not proved to have been accounts 
in any degree binding upon the respondents, or made in such a 
way as that they can be treated as accounts with which the res- 
pondents are so connected as not to be able to be heard to dispute 
any fact alleged in these accounts. 

The nature of the claims which have been made by the appel- 
lants from time to time, and the sort of interference which has, 
in fact, been made by them with the income derived from these 
villages is, in their Lordships’ opinion, in fact, very succinctly 
stated in the report of the Mamledar. That report appears 
to their Lordships to be in accordance with the real facts 
of this case as disclosed by fhe evidence. It states among 
other things that “ Ever since the introduction of the British 
“rule, 48 years ago, in this Mahal, the management has 
“been held by Godabhai’s ancestors and Godabhai.” He also 
says, “ The papers relating to the collections of the revenue, 
“ ete., and the revenue settlement did not show that the com- 
“ plainants and others of. Puchhegaum and the sharers held any 
“ management.” Now that, in their Lordships’ judgment, is en- 
tirely consistent with that which is the true result of the evidence ; 
and they are also of opinion that if it had been otherwise, it is 
evident that the parties who say that they and their ancestors 
have had this possession, could have proved it distinctly and 
clearly, and that they have had many opportunities of proving 
it, but they have not done so. The report proceeds to state 
that “ The complainants and others have filed a suit in the Civil 
Court in regard to the present matter, and no decision has as 
* yet been given, and the petitioner had, in the time of the late 
«“ Mamledar, presented a petition to the Collector to get his name 
«“entered and to obtain possession of the villages.” In the fifth 


: paragraph it states, “ The complainants state that they are ready 
* to pay the money, but there is no lease in their name, nor was - 


«the money ever paid in their name. The circumstances in 
“ regard to this are stated in the first paragraph ; the complain- 
“ant, with a view to secure evidence for the civil suit, as it 


ELaw Reports, 
June, 1869. 


VOL. IL] CASES LN THE PRIVY COUNCIL. 


“ appears, made the statements in the petition with the advice 


* of those who are in league with him.” That confirms the — 


conclusion which has been before mentioned as being that of their 
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Lordships, viz., the conclusion that although there may have Gonanaat 


been on the part of the appellants, from time to time, attempts 
to disturb the possession, still the possession has throughout been 
in Godabhai and in his ancestors, and consequently has been a 
possession in accordance with the title derived under the bond. 
The report algo shows that which the document itself proves, 
viz. that on every occasion of litigation the appellants are found 
out of possession, Every plaint and every claim of theirs is a 
plaint and a claim asking for possession, and it is admitted that 
from 1852, 1853, if we take the date as stated in the plaint, or 


from 1852, 1853, and 1854, if we take the dates as stated in the. 


argument, those being the dates"when the alleged joint possession 
terminated, they have been out of possession until the year 1859, 
when the plaint, which commenced the present suit, was first 
filed. A 

The conclusion, therefore, which their Lordships draw from 
this evidence, is a conclusion in accordance with that to which 
the two Indian Courts have before arrived,—a conclusion upon 
questions of fact—but even if their Lordships had felt some 
doubt or hesitation, in accordance with that which has been the 
invariable practice of this Board, they would have hesitated 
long when, upon a mere doubt with respect to a question of fact, 


-they were asked to reopen the litigation and to send this matter 


again for trial to India. But the conclusion to which their 
Lordships have arrived being in accordance with that of the 
Indian Courts, their Lordships have no doubt or hesitation in 
humbly advising Her Majesty to put an end to this litigation, 
to affirm the decree of the High Court of Judicature at Bom- 
bay, and to dismiss this appeal with costs. 
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MAHANT JAYRAM GIR v. RANI SHIURAJT KOER 
AND OTHERS. . 
ON APPEAL FROM THE LATE SUDDER DEWANNY ADAWLUT 
AT AGRA. 
Construction of a Bond— Composition Payment. 


3 

The plaintiff, a creditor of the late Raja Chatpal Sing, accepted from the Col- 
lector in charge of the estate, a composition payment in adjustment of his claims. 
Held, that he could not sue the Ranis or the infant son of ‘the Raja, on a contract 


* or bond for payment of thébalance, 


The judgment of their Lordships’ was as follows !— 

In this case the plaint is brought against the Ranis, or the 
wives of the late Raja Chatpal Sing, and also against the 
minor son and heir of the said Raja, who is made a party to tha 


suit. The plaint expressly states that the claim is founded or . 


based upon the‘bond which is therein mentioned. We may, 
therefore, consider the case under two aspects :—first, as against 
the Ranis; and, secondly, ad against the son or infant heir of 
the Raja. 

First, then, with respect to the claim as made against the 
Ranis. The plaint states expressly that the “debt was a debt 
due from the Raja himself, consequently that it was not a debt’ 


due from the Ranis, but from the Baja himself. Therefore, 


the claim against the Ranis must be considered as in “the nature 
of a claim against sureties. Now, the bond on the face of it' is 
inconsistent with such a case. The bond, which is expressed to 
be made by the Ranis, begins by declaring that, the Raja 
having had monetary dealings with Gir, the banker, the pro- 
prietor of the firm which is there mentioned, “we,” that is, the 
Ranis, “also entered into similar dealings with the firm of the 


“said Mahant; that the whole of the principal debt and interest, 


“ consisting of certain unpaid items of previous dealings, and 
“the loan we took on the occasions. of the marriage ‘and the 
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*¢ Muklawa’ ceremony of the Bibi Sahiba having been balanced, PP. C. 
“the sum of Rs. 16,960-10-6 has been found due by us up to the nod 
Manant Jay- 

« present. date; that we are at present unable to pay up the said xem Gin 
“ sum,, in, -@nstquence of our estates being under the manage- Raw Sharorag 
be iment of ‘the Government, along with. those of the Raja, for the . hoe 
“ liquidation. of the debts of the bankers.” This bond, therefore, 
commences with stating that there had been transactions between 
the bankers and the Raja, and that the Ranis had similar dealings, 
drawing, therefore, a distinction between the dealings of the 
pankérs with the Raja on the one hand, and dealings of the same 
bankers with the Ranis on the other hand. It also draws a 
distinction between the estates of the Ragis and the, estate of. 
the Raja. Therefore, it appears to their Lordships that, upon 
the construction of this bond, it cannot be successfully contended. 
that, where the words “we” or “ us” are used, those words must 

- be considered as including the Ranis and the Raja, because 
there is throughout the bond the distinction drawn between 

- the dealings of the Raja and the dealings of Ranis, between the 
Ranis personally and the Raja, and between thé estates of the 
Ranis and the estate of the Raja: . 

Then, treating it as a claim made against the Ranis in the 
nature of a claim against sureties, the evidence does not show, 
but, so far as it goes, tends to disprove that they were informed 
of the circumstances attending the debt, which is alleged in the. 
plaint as being the Raja’s debt, or that they were informed of 
the transactions: before the Collectors, which raised a question as 
to the continued existence of the alleged debt. All that the 
evidence shows is, that this bond was taken into the zenana, 
and was brought out again executed, or stated to have been 
executed by them. Under these circumstances their Lordships 
are of opinion that this ‘claim, in the nature of a claim against 
sureties, cannot be established against the Ranis. 
It remains to consider the second question as to the liability 

of the infant heir, the son of the Raj. Now the plaint is - 
expressly based upon the bond; but there fs no evidence of the 
particular debt mentioned in ‘the bond, which is a debt mentioned, 
as being owing from the Ranis. There is an account produced, 


but that account does not tally with the sum mentioned in the 
1d—A 
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p.¢. bond as being due; and it is clear that there was another account, 
1869 which is not produced or proved, and which might have disclosed 
Mamgin the fact of the payment made by the Collector. The only debt 
Ranr Sitcras Which is proved to have existed is that which was the subject of 
Korr. the adjustment before the Gollector. The Judge of the Zilla 
Court proceeded upon the footing of, the fact of the adjustment 
before the Collector having been established in evidence ; sand the 
memorandum of regular appeal does not dispute that such an’ 
adjustment had been proved, but virtually admits that some 
adjustment had taken place. The evidence of Mir Mukarim 
Ali proves that the debt in question was for the balance, after 
. deducting the composition; and if his evidence is to be exclud- 
ed, or considered as untrustworthy, then there is no evidence to 

prove the debt alleged in the plaint. 

In the opinion of their Lordships, it is established by the 
whole of the evidence, including the documentary evidence in 
this case, that such an adjustment did take place; and that, by 
virtue of that adjustment, the appellant obtained and received 
payment of a sum of money from the Collector, who, in the 
exercise of a public duty, was. de facto in possession of the 
Raja’s property for the benefit of his creditors, and that that 
sum was so obtained and received by the appellant, upon the 
faith of the representation made by him to the Collector, that 
his debt was satisfied, or that he would accept the sum that 
was then paid in satisfaction of the debt owing to him. We 
are of opinion that the appellant cannot be heard in a Court of 
Justice to contradict that representation, or to sue upon a debt 
or contract having such an origin. 








Their Lordships, therefore, think that the decrees in question 
ought to be affirmed, and we shall humbly advise Her Majesty 
to dismiss this appeal. 
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CHOWDRY PADAM SING v. KOER UDAYA SING. "aus 
March 12. 








ON APPEAL FROM THE LATE SUDDER DEWANNY ADAWLUT 
AT AGRA. 


Hindu Law.— Adoption by Widow. 


In an adoption made by a Hindu widow, under authority conferred upon her for 
that purpose by her husband, the authority must be strictly proved, and, as the 
adoption is for the husband’s benefit, the child must be adopted to him, and not to 
the widow alone. An adoption by the widow alone, would not, for purposes of 
Hindu law, give the adopted child, even after her death, any right to property 


inherited by her from her husband. : 
Held, in the present case, that the evidence did not support the contention that the 


adopted son of the widow had been adopted to the husband. 


Terr Lordships’ judgment was as follows :— 
This is an appeal from a decree of the late Sudder Dew- 
anny Adawlut at Agra, reversing a decree of the Principal 
Sudder Ameen of Zilla Mcerut, made in favour of the appellant. 

The suit was instituted by Chowdry Mahur Sing, the father . 
of the respondent (who died while the suit was pending), to 
recover possession from the appellant of the whole of the move- 
able and immoveable property formerly belonging to Ghowdry 
Hem Sing, deceased, a cousin of the plaintiff, consisting of 
ancestral property and of property acquired and amassed by 
Chowdry Hem Sing and by his widow Khusal Koer, out of 
the proceeds of his ancestral estate. 

The suit was instituted after the death of the widow Khusal 
Koer, the plaintiff's claim being founded on his right of heirship 
to Hem Sing. It appears by the plaint and a genealogical 
table annexed to it, that there were other persons descended from 
the same common ancestor as the plaintiff, who would have an 
equal right with him to a share in the succession of Hem Sing. 
The plaintiff, in his plaint, assigns asa reason for not including 
them among the defendants, that “they had not possession of the. 
property in suit, and that if they thought they had any right or 
interest in the matter, they could proceed against the plaintiff at 
their option.” . 


* Present :+—LoRnp CHELMSFORD, Sir James W. CoLvice, AnD Sin JosErH Napier. 


Ben. Law 
15 June, 


102 ¢ CASES IN THE PRIVY COUNCIL. [B. L. R 


PC. The plaint states that after the death of Khusal Koer the 
NES = managers of the estate presented a spurious will to the Collector, 
remand setting forth the defendant as her adoptad son, and by that means 
Korn Unaya he contrived to get possession of the estate. And:it alleges that 

NC. the defendant is not the adopted son of the deceased widow 

* Khusal Koer, and that she had no power to adopt ason as long 
as the plaintiff was alive. That the defendant does not belong to 
the family of which Khusal Koer and plaintiff are members, 
and that he is merely the foster son of Suhej Koer. That it is 
not true that Khusal Koer ever executed a will, and, had she 
done go, a will made on the point of death would not be legal. 

The defendant, by his answer to the plaint, states that the 
villages and properties claimed belonged to Hem Sing, the sole 
and absolute proprietor, though some of the properties were pur- 
‘chased after bis death by his widow Khusal Koer. That Hem 
Sing had no issue, and therefore he selected the defendant, who 
was of the same family and sect as himself, and was then but 
twelve months old and the youngest child of his parents, with 
their consent, to be his adopted son. That he received defendant 
into his arms and brought him up as his own son, and authorized 
his wife, in case the rites of adoption were not performed during 
his own lifetime, to perform them after his death, declaring that 
he had constituted defendant proprietor of his entire estate, as 
though defendant were his own son. That accordingly, when 
Hem Sing died, Khusal Koer carried out his injunctions, and 
performed the ceremony of adoption of the defendant, 
. The defendant further states in his answer that the property 
left by Suhej Koer, aunt of Hem Sing, also came into his 
» Possession in consequence of his being Hem Sing’s adopted son. 
And that although being the rightful heir and successor to. the 
estate, he did not need the support of a will, yet that as a matter 
of precaution, Khusal Koer executed a will in his favour. That 
hé does not rest his title upon that ‘will, but bases his claim as 
Jawful and absolute proprictor of the estate on his hereditary 
rights, * ; A 
, Issues were framed by the Zilla Court which were calculated 
to raise various questions, but the Sudder Court, in their judg- 
ment upon appeal from the Zilla Court, after observing that the 
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issues were very badly drawn, said; “ the pleadings show that the ne 
only point for determination was whether the widow, Khusal cuawaneaT 
Koer, adopted the deféndant, Padam Sing, by desire of her Papas Exe 
husbend, Hem Sing.” a "Upava 

This single question appears to have been the one to which ee 
the greater part of the evidence in the suit was directed, and - 
upon which alone the judgment in the Zilla Court, and also 
in the Sudder Court, proceeded. The Principal Sudder Ameen 
dismissed the plaintifi’s claim with costs, being of opinion that 
it was clearly proved by the testimony of the defendant’s wit- 
nesses,—most of whom, he said, were respectable and trust- 
worthy persons,—that Hem Sing adopted the defendant, Padam 
Sing, when he was twelve months old, and gave authority 
to his wife, Khusal Koer, to complete the formal ceremony, 
of adoption, and that it was further proved by the testimony 
of the same witnesses that after Hem Sing’s death, Khusal 
Koer went through the ceremonies of adoption in respect to the 
defendant. 

Upon appeal from this decree to the Sudder Court, that 
Court upon the documentary evidence in the cause, arrived 
at-a conclusion directly opposed to that of the lower Court, 
considering that it entirely excluded the presumption of the 
truth of the defendant’s story, that the widow adopted him 
at the end of 1836 by desire of her husband. They therefore 
held tliat the plaintiff was entitled to succeed to a share in 
the property in suit as one of the next of kin of Hem Sing, 
and decreed in favour of the appeal and of the plaintiffs’ claim, 
and reversed the decision of the lower Court with costs. The 
decree, which was drawn up in conformity with this judgment, 
embraced the whole of the property included in the plaint, 
although the Court held that the plaintiff was entitled only toa 
share in the succession as one of the next of kin of Hem Sing. 
The decree, therefore, cannot be maintained, and the evidence 
furnishes no materials to enable their Lordships 1 to vary it so as 
to limit it to the share of the property to which the plaintiff has 
established a right. It is possible, also, that some portion of the 
property claimed may have belonged to Khusal Koer in her own 
right, and may have’ passed to the gefendant by her will, the 
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validity of which, as to such property, the plaintiff can have no 
right to question. 
But although the decree in favour of the respondent for the 


Korr "ioura whole of the property claimed by him cannot stand, yet as he 
Sim 


would not be entitled even toa share in the succession to Hem 
Sing, if there were a valid adoption of the appellant, their Lord- 
ships have felt it their duty to determine that question (the most 
important if not the sole question dealt with by the Courts below), 
in order to prevent further litigation repecting it. 

The question as to the adoption of the appellant is one entirely 
of fact. Thereis no doubt, and indeed it was fully admitted, 
that adoption might be made by a widow under an authority 
conferred upon her for that purpose by her husband. Of course, 
such authority must be strictly proved, and as the adoption is 
for the husband’s benefit, so the child must be adopted to him 
and not to the widow alone. Nor would an adoption by the 
widow alone, for any purpose required by the Hindu law give to 
the adopted child, even after her death, any right to the property 
inherited by her from her husband. In order, therefore, to 
establish the validity of the adoption in this case it was necessary 
for the appellant to prove :— 

Ist. ‘The authority given by Hem Sing to his wife to make 
the adoption ; and 

2nd. The actual adoption by Khusal Koer of the appellant as 
the son of Hem Sing. 

The appellant proved, by several witnesses to whom the 
Principal Sudder Ameen gave credit, but upon whom the Sudder 
Court placed no reliance, that the appellant was the younger son 
of Zalim Sing ; that Hem Sing asked, and obtained permission of 
Zalim Sing and his wife, to adopt the appellant ; that Hem Sing 
took away the appellant, then a child of twelve months old, and 
carried him to his house, and placing him on the lap of Khusal 
Koer, said, “ I have brought you this child to adopt as our son.” 
That a year after, Hem Sing said to Khusal Koer. “If [live long 
enough, I shall go through the ceremony of adopting the child 
myself; if not, I authorize you to perform the ceremonies of 
adoption as soon as he is five years old;” and that Hem Sing 
died a year after giving this authority. The witnesses also 
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proved, that when the appellant had attained the age of five 


years, Khusal Koer went through all the ceremonies of adop- ——™ 


tion which they minutely described. It does not appear by the 
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evidence of any of the witnesses that Khusal Koer declared Kour ‘Upara 


at the time that the ceremonies were performed for the purpose 
of the adoption of the appellant as the son of Hem Sing, in, 
pursuance of the authority which he had given her. One of them, 
on the contrary, says that “ Khusal Koer adopted Padam Sing 
as her own son, at the request of Hem Sing.” 

If the adoption of the appellant as the son of Hem Sing 
had really been completed by Khusal Koer, his name ought 
to have been substituted for hers in the books of the Revenue 
Collector, as the property of Hem Sing would, by the act of 
adoption, have been divested from Khusal Koer, and would 
have vested in the appellant as his son and heir. Some of the 
witnesses say, that after performing the ceremonies, Khusal 
Koer ordered her dewan to give notice of the adoption ‘to the 
Collector. Either this order was never given, or it was not 
obeyed, for it does not appear that any change was made in the 
entry in the Collector’s books; and Hem Sing’s property con- 
tinued to be registered in Khusal Koer’s name down to the time 
of her death, which took place at least ten years after tht appel- 
lant had attained his majority. But Khusal Koer caused herself 
to be entered in the books of the Qanoongoe or Record-keeper 
of the village of Koorja, as the guardian and protector of Padam 
Sing, the appellant, : 

Now if this were intended as the record of the fact of an 
adoption which had divested the property of Hem Sing from 
his widow, and made her merely guardian of the minor adopted 
son, it seems extraordinary, after such a complete lawful adop- 
tion, as the witnesses represent, that Khusal Koer did not take 
the most effectual mode of recording it, by-pursuing the regular 
course of substituting the appellant's name for her own.in the 
Revenue Collector’s books. In the absence of any such record; 
the instances ofthe occasional description of the appellant as the 
son of Hem Sing are of no value. The Principal Sudder Ameen 
laid great stress upon a supposed entry of the defendant’s name 
as under the guardianship of Khusal Koer in the Khewut for 
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P.C proprietary. Register of 1256 Fusli, which he said would not 
ae have been made if the appellant were not the adopted son of 
Panam Sisxo Hem Sing. Upon turning, however, to the only Khewut ~ 
Korn ‘Unava printed in the proceedings of the date named, it will be seen that 

Suna, there is no entry at all as to guardianship, but under a column 

headed “Name of pattidar” the appellant is entered as “ Padam 
Sing, son of Hem Sing.” In a statement of mutation of names. 
lumberdars and pattidars however, in which Padam Sing’s, 
name is entered in the column of pattidars, but not as the son 
of Hem Sing, there is the signature of Khusal Koer, with the 
addition of the words, “ guardian of Padam Sing ;” and it is 
probable that the Principal Sudder Ameen mixed up the Khewut 
and this document together in his mind. It is the only.one of 
similar documents in evidence which is signed by Khusal Koer, 
and there is nothing upon the face of it to show that it relates to 
Hem Sings’s property. 

Theggescziption of Padam Sing, as the son of Hem Sing, 
in the first" power of attorney executed by him and Khusal 
Koer, is of little importance, as the parties were at liberty to. 
describe themselves as they pleased in this private instrument 5. 
and the same observation applies to the entry of Hiem Sing’s 
name a3 the father of the appellant in the income-tax receipts, 
ag most of the particulars inserted in the different columns could 
only be known to and filled in by the party by whom the tax was. 
to be paid. The appellant, in support of the evidence. of an, 
adoption, relied upon a proceeding by Khusal Koer on.the 
25th March, 1836, when she presented a petition at the office of 
the Deputy Collector of Revenue, describing herself. as the 
widow of Hem Sing, and praying that the name of Padam Sing: 
might be added to her own in the Zemindari registers of certain. 
villages. The Sudder Court observed upon this proceeding 
“that the joint entry of the widow’s and Padam Sing’s names 
was in some respects inconsistent with the. averment of his adop- 
tion, which would have placed the two in the position of parent 
and child, or guardian and heir.” And, they. added, “ We find. 
that the application referred to property acquired by the widow 
after her husband’s (Hem Sing’s) death, and which is not in suit 
in the present case.” 





‘Law Reports, 
Jane, 1869, 


. VOL. ILj CASES IN THE PRIVY COUNCIL. 107 


There is some doubt as to the accuracy of the statement that - a 

the villdge named in the petition of Khusal Koer are not in eal 
suit in this case, as it was pointed out in the course of the ar- Papas Sine 
gument that most of them are included in the plaint. But there Kozr ‘Upava 
still remains.an objection to the use of this proceeding in proof ps 
of the adoption of the appellant, which was slightly adverted to 
by the Court. It must have preceded the alleged ceremony of 
adoption, The appellant was twelve months old at the time 
of the commencement of the intended adoption. Hem Sing 
lived a year afterwards, and died on the 22nd October, 1834. 
The ceremonies of adoption are stated to have been performed 
by Khusal Koer when the appellant was of the age of five 
years, which, according to the dates, he could net have been on 
the 25th March, 1836, when'the petition of Khusal Koer was 
presented. 

All the acts of Khusal Koer, with respect to Hem Sing’s 
property, appear to have been dictated by a desire to congypue to 
be zemindar during her life, and to secure the succession td it 
after her death to the appellant. She may have @ttempted; at 
the same time to reconcile her continued possesion with the 
alleged wishes of her husband in favour of the appellant. 

The documentary evidence produced on the part of the res- 
pondent tends mueh mere strongly to throw suspicion upon thg 
veracity or the accuracy of the witnesses who speak to the fact 
of the adoption by Khusal Koer, as it is wholly inconsistent 
with the idea of any such adoption having taken place. 

It must always be borne in mind that Khusal Koer remained 
the registered owner of Hem Sing’s property for the whole of 
her life. In additionto this circumstance, there are acts and 
declarations of Khusal Koer which cannot be reconciled with 
the fact of an adoption of the appellant. Stress was laid by 
the Counsel for the respondent on a statemerft made by Khusal 
Koer in a suit instituted by her against Tara Sing, claiming 
the succession as heir to the whole of her husbard’s property, - 
that “ Hem Sing died without leaving any issue, male or female.” 

It was observed that this action, which was brought on the 23rd 
of March, 1836, was contemporaneous with the abovementioned 


petition of Khusal Koer to have the appellant’s name added 
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he to her own as the proprietor of certain villages, which was 
Saar” Presented on the 25th of March, 1836. Accorditig to what has 
Cuowpiry 
Pavan Sixc been already remarked, this must have been prior to the time at 
Korn “Upaya Which the alleged adoption took place, and therefore it was then 

SiGe strictly true that Hem Sing had died without leaving issue. 
But yet it is extraordinary, if Khusal Koer had any intention 
of carrying out her husband’s wishes with regard to the appcl- 
lant, that no mention whatever should have been made of the 
authority to adopt, and of her purpose to adopt the appellant 
when the proper period arrived, in a suit which seemed peculiarly 
to require & true and full account of the destination of Hem 
Sing’s property. Again, in 1841, long after the alleged adop- 
tion, Hem Sing and Tara Sing, his brother, having been joint 
proprietors of a village, and upon the death of Hem Sing, 
Khusal Koer’s name having been’entered in the register instead 
of his, and upon the death of Tara Sing the name of his widow, 
Mehw, Koer, having been substituted, upon the death of Meha 
Koer, Khudal Koer caused her name to be recorded as proprietor 
of the village, which, if there had been an adoption of the appel- 
lant as heir of Hem Sing, he would have been. 

Although the appellant does not rest his title to Hem Sing’s 
property upon the will of Khusal Koer, yet it is impossible to 
pass over the fact of her having made this will or to omit all 
notice of the contents of it. Although, according to the case of 
the appellant, Khusal Koer had failed in her duty by not 
divesting herself of Hem Sing’s property upon the completion 
of hér adoption, yet as that act, made him heir to his adopting 
father, no strength could be added to his title by the will of 
the widow. In eonsequenee, however, of her remaining in 
possession of Hem Sing’s property, doubt would probably he 
cast upon the fact of the appellant’s adoption, and therefore 
her declaration of* her having performed the ceremonies in 
pursuance of her husband’s authority would have been useful 
- “as evidence ;" but instead of describing the appellant as the 

adopted: son of Hem Sing, the will of Khusal Koer is in 
these terms:—“ As Koer Padam Sing, the adopted son of 
your petitioner, has been in possession of your petitioner’s 
estates for a long period, and as petitioner has no other heir or 
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successor but him, and as petitioner has retained him in posses- —P. ¢. 
1869 


sion during her lifetime, and he carries on all the business of 

managing the villages and zemindaries, &c., therefore petitioner Sian aie 
prays that the name of Padam Sing be substituted for her own xosn Upava 
name as proprietor of all the zemindari and malgoozari villages has 
and maifi lands of her estate, and Padam Sing may be recog-~ 

nized as the owner of all her real and personal property.” 

Upon the death of Khusal Koer reports were made of the 
facts connected with her death by the Kanungos of the different 
mauzas in which Khusal Koer was styled cither zemindar, 
or zZemindar and lumberdar, and all of them stated the condi- 
tions of settlement of mauzas in these terms:—* Whomsoever 
Khusal Koer may constitute her heir in her lifetime, the same 
shall be entitled to the office of malgoozar after her death.” 

The patwari’s memorandum on the death of Khusal Koer is - 
as follows: “ The said Mussumat departed this life by the will of 
God on the 17th December, 1861, &c., and left Koer Padam Sing, 
her adopted son, aged 31 years, as the heir and succesgor,t&alk her 
property.” Padam Sing, being of the age above-mentioned at the 
time of Khusal Koer’s death, it is not likely that he had ‘never 
heard of his having been adopted as the sou of Hem Sing, if such 
accremony had taken place. And if he had been informed of the 
fact, it was to be expected that,although he had patiently submitted 
to Khusal Koer’s usurpation of his property during her life, he 
would have seized the earliest opportunity of asserting his rights 
as the heir of Hem Sing. But it appears that this was not the 
course which he pursued, nor the title by which he claimed the 
succession. The report of the Tehsildar of Koorja on the 
succession to Khusal Koer, states “that the patwari and 
Kanungo, in their respective reports of the death in question, 
have mentioned. Kocr Padam Sing, her adopted son, as the 
heir to the property of the deceased Mussumat. And that 
Padam Sing had put in a petition, praying that his name might 
be recorded as lumberdar and pattidar in place of that of Khusal, 
Koer, deceased, as there was no other heir but himself.” | 





The Counsel for the appellant endeavoured to explain away 


the effect of this claim as heir of Khusal Koer, by the sugges- 
tion that, in thus claiming, the appellant had bcen misled by 
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the reports of the Kanungos as to the right of succession to the 
property -held by Khusal Koer. But (as already observed) if 
the appellant really had a title to the property as the heir of 


Koen Uvava Hem Sing, it is impossible to believe that he could have been 


ING. 


ignorant of it; and his claim to the succession in a different 
character is almost conclusive against the attempted proof of a 
lawful adoption of the appellant as the son of Hem Sing by 
Khusal Koer, and consequently against the truth of the story 
told by the witnesses upon the subject. 

Their Lordships, therefore, agree with the Sudder Court, that 
the appellant has failed to prove that he was lawfully adopted 
as the son of Hem Sing by Khusal Koer, in pursuance of 
authority conferred upon her for that purpose by her husband ; 
and that he has, therefore, no answer to the claim of the res- 
pondent to a share of the succession to Hem Sing’s property. 
But as the Court has made a decree which gives the respondent 
the whole df Hem Sing’s property, when he is entitled only to a 
part, that decree must be set aside. 

Their Lordships, however, think it right, for the purpose of 
restricting future litigation within as narrow bounds as possible, 
to declare that it has been established between the parties to the 
suit, that the appellant is not the duly adopted son of Hem 
Sing, and that on the death of Khusal Koer, Mohar Sing, 
the father of the respondent, and the other heirs in equal degree 
then living became entitled to inherit the estate of Hem Sing, 
of which his widow died possessed. -And they will recommend 
to Her Majesty that with this declaration the cause be remitted 
to the High Court of Agra to make such inquiries as shall be 
necessary to ascertain what share of the estate of Hem Sing 
the said Mehar Sing was entitled to, and what part of the pro- 
perty claimed by the.plaint was the estate of Hem Sing. And 
as the appellant has succeeded in proving the invalidity of the 
décree, although he has failed in his opposition to the plaintiff's 


title, their Lordships will further recommend that each party bear 


his own costs of the appeal. 
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RAJA SAHIB PRAHLAD SEN v. BABOO BUDHU P.O” 
= 1869 
SING. March 12. 


KALIPRASAD TEWARI v. RAJA SAHIB 7 
PRAHLAD SEN. 


RAJA SAHIB PRAHLAD SEN v. DURGAPRA- 
SAD TEWARI. 


RAJA SAHIB PRAHLAD SEN v. RUN BAHA- 
DUR SING anp OTHERS. 


RAJA SAHIB PRAHLAD SEN v. MAHARAJA 
RAJENDRA KISHOR SING. 


ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
FORT WILLIAM IN BENGAL. 


Contract of Sale—Specifie Performance—Proof of Cons ideration—Onus— 
Limitation—Thakbust Award—Legal Disabilities. 


1. It is very questionable in any case whether the effect of the execution’of a bill 
of sale by a Hindu vendor is to pass an estate irrespectively of the actual delivery 
of possession, Where the vendor sells an estate, of which he is not in possession, in 
consideration of advances to enable him to sue for its recovery, it is not open to the 
purchaser, after failing to complete his part of the contract, to claim specific per- 4 
formance and delivery of the recovered estate, on tendering the balance of the pur- 
chase-money, 

2. It is the established practice of the Courts in India, in cases of contract, to bu ene owt 
require satisfactory proof that cousidcration has been actually received, according to, 6 zk 
the terms of the contract, and a contract under seal does not of itself, in India, 
import that there was a sufficient consideration for the agreement. A P- et, 

A plaintiff, however, suing to set aside a security admittedly executed by himself, 
must make ont a good primé facie case before the defendants can be cate on to ] 
prove consideration, 

3. A zemindar has, as such, a primd facie right to the gross collections from all + 
the mauzas within his zemindari. It is for parties setting up an intermediate tenure 
to prove their grant. 

4, Defendant claimed to hold a mokurrari tenure, “ander deeds executed by plgin- 

iff zemindar. The plaintiff denied the authenticity* of the deeds, and sued to set 
them ‘aside. The lower Courts dismissed his suit as barred by limitation, on the 
ground that plaintiff had, in a petition before the Collector, admitted that defendant - . 
“was mokurraridar of the tenure, and that this being so, limitation ran against him 
from the date of the decds. Held, that the case should have been tried on the merits, ~ 
. 

* Present:—Lorp CHELMSFORD, Sir James W. Cotyine, Sin sole Narizr, 

and Sin Lawrence Pret, 
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rc as the petition was not a conclusive admission of the genuineness of the decds, and 
1869 it was not right to infer from it that plaintiff knew of their existence at the time 
RAGA SAIL". of their professed date. 
Printap Sen 5, A Thakbust award of boundary, made in the Lower Provinces, may be an 
Binoo Bunuv award under Regulation IX. of 1825, within the meaning of Act XIII. of 1848. It 
Sine. would, in any case, be material evidence of possession, 
The pendency of an appeal to England does not put the party who, subject to that 
appeal, is the owner of an estate, under a legal mieapiltly to bring a suit in that char- 
acterugainst third parties. 


Tue facts of these five cases are fully set out in the following 
judgment of their Lordships : 

Their Lordships have now to dispose of five appeals in which 
the same person, Raja Prahlad Sen, is an actor, being in four 
of them the appellant, and in the fifth the respondent. Though 
the cases are not otherwise connected with, or dependent on, 
each other, it will be convenient to state certain facts relating to 
the Raja and his title which are common to all. He is now in 
undisputed possession of the Raj and zemindari of Ramnagar, 
the title to which -was in litigation from 1835 until 1858. He 
originally sued for them as guardian on behalf of his infant son 
under a deed of gift; they were at the same time claimed by 
Run Mardan Sen as a son of the former Raja, Amar Pratap 
Sen, and by other parties, under different titles. Ultimately 
the right of succession of the present Raja as the nearest col~ 
lateral heir of Amar Pratap Sen was declared by a decree of 
the Zilla Court dated the 27th of February 1845, and that 

v«. a decree was affirmed on appeal by the Sudder Court, on the 9th 
aus. of September 1846. From that date the litigation was confined 
ws ae to the Raja and Run Mardan Scn, who alone preferred an appeal 

to Her Majesty in Council, which was finally determined in the 

Raja’sefavour, in January 1858. The estate was in the posses- 

* sion of one of the widows of Amur Partab Sen from the time 
of his death in 1834, until February 1840, when she died. The 

Collector of the district was then directed to keep it under 

attachment until the title to it should be determined in the pend+ 

is ing litigation. After the Sudder Court’s decree in 1846, an 
order was made that the Raja should be put into possession on- 

giving security to abide the event of the appeal to England, but 

A owing totdelays in perfecting that security he did not obtain 
actual pdssession until June 1848, The security ‘afterwards 
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failed ; the Raja was unable to give fresh security to the satis- P. C. 
faction of the Courts; an order was made on the 18th of May SO 
1854, that the property should again be attached by the Col- Patan Si 
lector ; and it remained under attachment from that time until gupav Siva. 
possession was restored to the Raja in 1858, upon the deter- 
mination of the appeal in his favour. Having stated these facts 
and dates, their Lordships will proceed to deal with the several 
appeals in their order, beginning with that in which Budhu 
Sing is respondent. 

The suit, out of which this appeal has arisen, was brought to 
recover from the appellant (the Raja) possession of a four-anna 
share of certain specified property, comprising the whole, or a 
very considerable part of the zemindari of Ramnagar. The 
original plaintiff was a Mussulman lady, claiming to be, at least 
for the purposes of the suit, the sole representative of her late 
husband, Sultan Jan, who was the sole representative of one 
Kaja Hossein Ali Khan. After the institution of the suit she 
sold all her interest therein to the respondent, who has been 
substituted as plaintiff on the record, and may be taken to have 
all the rights in the subject-matter of the suit which could have 
been successfully asserted either by Kaja Hossein Ali Khan, 
or by Sultan Jan. , 

His title is founded on a kabala, orebill of sale, of the 
property in dispute, which is admitted to have been executed to 
the Kaja, by the appellant, on the 23rd of September 1844, and 
therefore at a time when the latter neither was in the possession 
of the zemindari, nor had.-established in any Court his title 
thereto. The casg of the respondent is that this bill of sale 
expresses the real contract between the appellant and the Kaja, 
which was one for the absolute sale by the former and purchase 
by the latter of a four-anna share of the specified property, for 
the price of 75,000 rupees, and that that sum was actually paid 
down in cash when the instrument was executed. 

The case of the appellant is, that being in waiit of funds to. 
carry on his suit for the Raj and zemindari, and for his own 
support, he applied to the Raja, who agreed to make advances 
for those purposes on condition of having the bill of sale exe- 
cuted; registered, and duly notified in the pending suit; that no 
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P.C. part of the expressed consideration or sum of 75,000 rupees was 
ee paid on the execution of the instrument; and that though the 
PRattap ses Kaja, from time fo time, advanced small sums of money, the 
Banoo Bupa whole amount of his advances fell far short of 75,000 rupees ; 

that afterwards the Kaja absconded from Patna on a charge of 
disaffection to the Government, whereupon it was agreed 
between his son, Sultan Jan, and the appellant, that a bond for 
76,000 rupees, hypothecating the whole of the property in ques- 
tion, and not merely a twelve-anna share of it, should be substi- 
tuted for the instrument importing the absolute assignment of 
the four-anna share; and that, accordingly, such a bond was 
executed by the appellant to Sultan Jan on the 7th of March 
1846; but that the 76,000 rupees was merely a nominal consi- 
deration, of which no part was paid, the real contract being one 
to secure moneys already advanced with future advances which 
Sultan Jan undertook but failed to make. 

The questions thus raised between the appellant and respondent 
are not now litigated for the first time. In August 1848, Sultan 
Jan instituted two suits against the appellant, of which one being 
almost identical with the present, was brought to recover posses- 
sion of the four-anna share of the property under the title 
founded on the bill of sale; and the other was for the recovery 
of the 76,000 rupees purported to be secured by the bond which 
he alleged to have been advanced in addition to the 75,000 rupees 
said to have been paid on the execution of the instrument of 
September 1844. : 

Both these suits were dismissed by the Zilla Judge (Mr. 
Hathorn). He held that the plaintiffs story in one suit as to 
the payment of the 75,000 rupees, and in the other as to the pay- 
ment of the 76,000 rupees was false; and in his judgment in 
the bond suit he expressed an opinion that the appellant’s account 
of the transactions was substantially the true one. There was 
an appeal to the Sudder Dewanny Adawlut against both decrees. 
The appeal in the bond suit was absolutely dismissed. On the 
other appeal the pleaders for the respondent (the present appel- 
lant) unfortunately raised a question as to the sufficiency of the 
stamps on certain documents which had been put in evidence ; 
and the Sudder Court, avoiding the decision of the case upon its 
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merits, directed the suit to be dismissed on that groundonly; P.c 
and consequently gave to the plaintiff, Sultan J: an, all the 1869 
advantages which a judgment of nonsuit has over a judgment for Pee CUB 
the defendant. Banoo Bupau 

The result, however, of that litigation was a conclusive decision #*6 
against Sultan Jan in the bond suit; whilst in the other suit a 
decision on the merits was passed against him in the Zilla Court, 
which was only so far qualified by the decree of the Sudder 
Court that he was left at liberty to bring a new suit. The date 
of that decree was the 4th of J anuary 1853. 

In this state of things the present suit was instituted on the 
22nd of August 1856. It was brought in the Court of the 
Principal Sudder Ameen, who dismissed it with costs; and on 
appeal his decision, except as to costs, was confirmed by the Zilla 
Judge (Mr. Atherton). Both decisions proceeded upon the 
assumption that the respondent's case as to the payment of the 
consideration of 75,000 rupees was false, and the appellant’s true, 
And both Judges, conceiving that their decision on this point was 
sufficient to determine the suit, omitted to decide an issue which 
expressly raised the question whether the bond for 76,000 rupees 
of 1846 had been given in substitution for the absolute bill of 
sale of 1844, According to the practice of the Courta of India, 
these two decisions were final in India on questions of fact, 
though on questions of law or procedure there lay a special 
appeal to the Sudder Court. Such an appeal was in fact pre- 
ferred. It is unnecessary to state any of the grounds of it, 
except the 4th, which is to the following effect :—« If, for argu- 
ment’s sake, it be admitted that the defendant did not receive 
the full price, yet by reason of his acknowledging to have exe- 
cuted a bainama (bill of sale), a decree in this suit would be 
just and indispensable, because the defendant has the power to 
sue for the recovery of the balance of the purchase-money,” 

On that appeal, the Sudder Court, on the 27th of September 
1860, made the decree, which is the subject’ of the present appeal. . 
Though bound by the finding of the Courts below that the 
75,000 rupees had not been paid as alleged by the plaintiffs, the 
Judges who sat on the appeal, nevertheless, proceeding upon’ a 
statement in Mr. Atherton’s judgment to the effect that the 

16—A 


Ben. Law Report 
15 June, 1869, 


116 CASES IN THE PRIVY COUNCIL. [B. L. R. 


BES advances made to the appellant probably amounted to about 
ea 18,000 or 20,000 rupees im all, arrived at the conclusion that 
Prautap Sex the veal and final contract between the parties was one of absolute 

"Banoo Bepuu Sle and purchase, upon which there had been a partial payment 

Sixe. of the purchase-money. ‘They further held, that in these cireum- 
stances a complete title to the lands passed to the Kaja by 
virtue of the bill of sale on its execution; and (bya supposed 
application of the doctrines of English Courts of Equity) that 
the vendor in possession of the lands was to be treated as having 
only a lien for the unpaid balance of the purchase-money ; and 








was to be held accountable as a mortgagee in possession for the 
rents and profits, They, accordingly, remitted the cause to the 
Judge, with directions “ to decide it de novo in his Court, on the 
points now mooted, or upon others which fairly arise on the 
pleadings.” 

Before they consider whether the principles upon which the 
Judges proceeded were sound in themselves, or applicable to a 
transaction of this nature between Hindus or between a Hindu 
and a Mussulman, their Lordships must observe that this appli- 
cation of them assumed a state of things which was not consistent 
with the case made by either party, and was certainly not neces- 
sarily: implied by the findings of the Courts below upon the 
issues of fact. For even if those Courts had found that advances 
within a certain limit had been made, it did not follow that they 
were made in part payment of the consideration for a subsisting 
contract of sale, and not, as the Raja insisted, upon a contract 
for security. And, indeed, the decree under appeal, by remit- 
ting the cause for trial upon the points fairly arising on the 
pleadings, including the undetermined issue as to the substitution 
of tho bond for the original contract, left this very point open. 

Their Lordships, however, are of opinion that even if this ques- 
tion of substitution had been determined in favour of the respon- 
dent, the decree of the Sudder Court would, nevertheless, have 
been errenedus. Itis snot easy to see what principle of an English 
Court of Equity, supposing such to be properly applicable to the 

, case, would support the conclusions to which the Judges of the 
Sudder Couyt have come upon the facts before them. Their busi- 
ness was to decide the rights of the partics under the particular 
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contract and upon the facts found by the Courts below, accord: =P. C. 
ing to equity and good conscience. They seem to have ruled “eo 
that the effect. of the execution of a bill of sale by a Hindu Prantap Sew 
vendor is, to use the phraseology of English law, to pass an Banoo Bupau 
estate irrespectively of actual delivery of possession: giving to SmGr 
the instrument the effect of a conveyance operating by the Statute 
of Uses. Whether such a conclusion would be warranted in any 
case, is, in their Lordships’ opinion, very questionable. It is 
certainly not supported by the two cases—Gopecchurn Kur v. 
Koroona Dabee (1) and Surbonarayan Sing v. Maharaj Sing (2) 
—cited in the judgment under review, in both of which actual 
possession seems to have passed from the vendor to the purchaser. 
To support it, the execution of the bill of sale must be treated asa 
constructive transfer of possession. But how can there be any such 
transfer, actual or constructive, upon a contract under which the 
vendor sells that of which he has not possession, and to which he 
may never establish a title ? The bill of sale in such a case can only 
be evidence of a contract to be performed iz futuro, and upon 
the happening of a confingency; of which the purchaser may 
claim a specific performance if he comes into Court showing that 
he has himself done all that he was bound todo, In the present 
case the purchaser had alleged that he was in that condition, 
having paid the whole of the price at the date of the execution 
of the instrument; but that allegation had been found to he false. 
Nor, if the fact had been, as assumed by the Sudder Court, that 
part of the purchase-money was paid upon the execution of the 
contract, and the purchaser had come into Court alleging such 
part payment and tendering the balance, does it follow that he 
would have been entitled to a decree for specific performance ; 
for the contract sued upon is an eminently speculative, not to 
say a gambling, one. . On the face of it, the vendor agrees, in 
consideration of a sum presently paid, to sell that which he hag 
not, and may never have; and the price is presumably fixed 
upon a calculation of the risk undertaken by the ptirchaser, at a - 
sum far below the real value of the thing sold. But if the 
purchaser under such a contract has retained part of the price, 
for several years and until the risk has been determined by the 
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happening of the contingency, he has pro tanto diminished the 
risk which he contracted to bear; and the vendor has pro tanto 


Rasa S. ‘ . . 
petzs Saae Jost that for which he stipulated—the present use and enjoyment 


Bano Boowo of the money. The contract, therefore, has become incapable 
ING. 


of being performed according to the true meaning and intent of 

the contracting parties. Their Lordships are, therefore; of opinion 

that the decree made by the Sudder Court upon their assump- 

tion of the facts was, in every point of view, erroneous, and can~ 
- not be supported. 

They have now to consider not only what decree the Sudder 
Court ought to have made on the special appeal, but what ought 
to be the final decree in the suit; since in order to do complete 
justice between the parties, they have allowed the learned 
Counsel for the respondent to impeach the decrees of the two 
lower Courts, and to argue the whole case upon the merits. 
‘And it has been so argued very ably by Mr. Bell. The first 
and most material question is, whether it has been correctly 
found that the 75,000 rupees were not paid, as alleged by the 
respondent, upon the execution of thesbill of sale. That has 
been so found by three Courts in India: and, therefore, in 
attempting to disturb the finding, the learned Counsel undertook 
a more than ordinary burthen. He argued, however, that the 
two decisions in this suit gave undue weight to the former deci- 
sion of Mr. Hathorn; and that that gentleman’s judgment had 
not allowed sufficient weight to the presumptions arising from 
the admitted acts of the appellant in executing the bill of sale, 
and the receipt for the purchase-money, and in subsequently 


recognizing them. Their Lordships fully concede, that though, 


according to the law and practice of the Courts in India, those 
acts were not conclusive evidence against the appellant, the, 
presumptions arising from them ought to have been allowed due 
y-eight upon the trial of the issue, whether the consideration had 
been paid as alleged. They observe, however, that the issue 
cdme ultimately to be determined upon the testimony of conflict- 
ing witnesses, of whom the Judge held that some were credible 
“and réspectable, and others altogether unworthy of credit. Nor, 
can their Lordships say, after giving full weight to the presump- 


tions in question, and to the other circumstances in the case, that 
. 
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the finding was wrong. They are disposed to believe, that the Po 
real arrangement between the appellant and the Kaja was for? 1869 : 
advances to be made from time to time; and that the form of the Pn Se, 
contract was adopted in order to evade the effect of the deci- pisco Buoay 
sions of the Indian Courts in respect of what they consider  * 
champerty. They think, therefore, that there is no ground for 
disturbing the finding that the 75,000 rupees were not paid as 

alleged; and it follows, from the reasons which they have already 

stated, when dealing with the judgment of the Sudder Court, 

that if that finding was correct, the suit was properly decided 

in the appellant’s favour upon it. Their Lordships, however, 

think it right to add, that upon the evidence, corroborated as it 

is by the fact, that the bond hypothecated the whole, and not 

only three-fourths of the property in question, they think that the 

issue as to the substitution of that security for the bill of sale 

would also have been properly found in the appellant’s favour. 

Mr. Bell pressed upon their Lordships the propriety of doing 
complete justice between the parties, by imposing upon the 
appellant the terms of repaying the advances actually made to 
him by the Kaja and Sultan Jan. They do not see how they 
can do this in the present suit, df which the dismissal will not 
prevent the recovery of those advances if they are still yecover- * 
able. ‘Sultan Jan’s proper course was to, sue for the repayment 
of them in the bond suit, if they were included in that security ; 
or if they were not so included, under his general title as repre- 
sentative of his father. If, in consequence of his failure to do so, 
or of the lapse of time, the remedy is gone, their Lordships may 
regret that result ; but they do not see how they can supply a 
new remedy by imposing terms upon the appellant, who is not in 
this suit seeking the aid of the Court, but is sued upon a different 
and inconsistent cause of action. And the difficulty of taking 
such a course is increased by the circumstance that the respon- 
dent is not the representative of the Kaja or of Sultan Jan Yor 
all purposes, but is merely the assignee of the rights which 
Farkhunda Khanum has specially claimed in this suit. 

Their Lordships, therefore, will humbly recommend to Her 
Majesty that this appeal be allowed with costs ; that the decree 
of the Sudder Court be reversed, and that in lieu thereof an 
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order be made, dismissing the special appeal with costs. The 
effect of this will be to affirm the decree of Mr. Atherton. 
Their Lordships are not disposed to interfere with the discretion 
exercised by him in respect of the costs of the suit in the lower 








Courts. 
PC. In the second appeal under consideration, Kaliprasad Tewari 
1869 is the appellant, and the Raja the respondent. The suit out of 
Karrerasap 


Tewar Which it arises was brought by the respondent to set aside a zuri- 
Rasa Samm Peshgi deed dated the 23rd of December, 1851, which purports 
Pranad SEN-t9 have been executed by him to the appellant and his brother 
Madan Mohan Tewari, since deceased, for securing to them 
repayment of 49,453 rupees, with interest, by the pledge or 
mortgage of 15 mauzas, part of the zemindari of Ramnagar. 
He also claimed wasilat, or the mesne profits of the property, 
for six years, The respondent admits the execution of the deed, 
but says that it was executed as a security for the amount appear- 
ing to be due ona bond previously executed by him, in favour 
of the same parties, in F ebruary 1849; that he never received 
any consideration for the bond; and that he was induced to 
execute both documents by his servant, Binda Lal, who was 

acting in collusion with the. Tewaris. 

* His story as to the consideration for the bond is, that in the 
course of the negotiations for procuring the security, to abide the 
event of Run Mardan’s appeal to England, which he had to give 
when he got into possession of the property in 1848, it was 
arranged that Rani Annapurna, who became hie surety and 
pledged her property by way of security, should receive a bonus 
of 20,000 rupees ; that the appellant and his brother should pay 
that bonus, and for so doing should themselves receive another 
bonus of 20,000 rupees ; that the bond was given to secure these 
two sums of 20,000 rupees; but that the Tewaris failed to pay 
the 20,000 rupees to the Rani, who consequently contrived to 
escape from her obligations as security by means of a revenue 
sale and denaint re-purchase of the property which she had 
pledged as security, and so brought about the re-attachment of 
the zemindari in 1854. His case, therefore, is, that the deed 
impeached was obtained from him fraudulently and without con- 
sideration. 
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The case of the appellant is, that the transactions were what ——P. C. 
they purported on the face of them to be; that the bond was——? 
3 ‘. z Ka.iprasaD 
given to secure advances which had been made in Calcutta to Tswart 
Binda Lal, as the agent of the respondent, with his sanction and Raga SAHIB, 
onhis account ; and the zuripeshgi deed was executed to secure HBASLAD SEN: 
a balance found on a settlement of accounts to be due in respect 
of the bond debt, and some other transactions, 
It is an admitted fact that the appellant and his brother 
have been in possession of the property under the deed for 
several years. The appellant’s case is that he is still in such 
possession ; but this seems to be disputed by the respondent. 
The cause was tried by the Principal Sudder Ameen, who 
dismissed the suit with costs. His decree was reversed by the 
High Court, chiefly on the ground that the defendants, the 
Tewaris, had failed to prove that they had given consider- 
ation for the bond; but the decree of that Court, though it 
directed that the zuripeshgi deed should be set aside, refused 
to award any of the wasilat, or mesne profits, sued for, and gave 
no costs, 
The appellant, as the survivor of the two defendants, appeals 
against the decree; and there is also a cross-appeal against so 
much of it as rejects the claim to wasilat, and refuses to give the’ 
costs of the suit to the respondent. From the foregoing state- 
ment it sufficiently appears that the question between the parties 
is one of fact, viz., which of these conflicting stories is true. 
It is obvious, however, that, in the first instance, it lies upon 
the respondent, who comes into Court to set aside a security 
solemnly executed by himself, and perfected by possession, to 
make out his case. And the first question to be considered is, 
whether he has done so, at least so far as to cast upon the defend- 
ants the burthen of proving theirs. There has been some argu- 
ment as to the rule and practice of the Courts in India on this 
point, and, in particular, upon the ruling of the Sudder Cort 
in its judgment in the suit of Sultan Jan upors the bond for 
76,000 rupees, which had been made one of the exhibits in this 
cause. Upon that their Lordships observe that if what was 
stated by the Sudder Court be read in connection with the 
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P.C. context, it does not seem to go beyond what both sides would 

ay mit to be the law in India, The appellant in that case had 

Tswast argued that, unless the “party sued in the bond could establish 

Rasa Sani affirmatively that his signature had been obtained under the 

Paautan SES. +A uence,of force or fraud,” he was conclusively bound by that 

signature, and that a decree must pass against him. The Court 

said, in answer to this, that it had become the established practice 

of the Courts in India, in cases of contract, to require satisfactory 

proof that consideration had been actually received according to 

the terms of the contract; and that it had never been held there 

that a contract made under seal of itself imported that there was 

a sufficient consideration for the agreement. The latter pro- 

position seems to be indisputable. The former may be too loosely 

expressed ; and the latter cases cited by Mr. Pontifex show that 

if it is to be taken as affirming that the mere denial of the receipt 

of the consideration stated is, in all cases, sufficient to cast upon 

the party relying on the instrument the burthen of proving pay~ 

ment of that consideration, it is too wide. It is further to be 

observed that a party who, like the plaintiff in the case referred 

to, comes into Court fo enforce a bond, is in a very different 

position from him who is.suing to set asiddPa contract under 

which there has been possession and enjoyment, and of which, so 

far as it has yet been capable of being performed, there has been 
performance. 

Their Lordships have no doubt that, in the latter case, the law 
of India, as of this and probably every other country, casts upon 
the plaintiff the burthen of establishing at least a good primd 
facie title to the relief which he seeks ; and they will first proceed 
to consider how far the respondent has affirmatively made out the 
case upon which he relies, Now, what are the facts which are 
either common to the cases of both parties, or are proved beyond 
dispute ? In 1845, Binda Lal was in Calcutta, as the agent of the 
respondent, looking after the appeal in the great suit for the Raj 
which was then pending in the Sudder Court, and possibly other 
law business. He remained there after the Sudder Court’s decree 
of the 9th September 1846 had been made in the respondent’s * 
favour. The principal business which he had then to perform 
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was to procure the security which the respondent had to give in PG 
order to get into possession. Whilst he was so resident in 8? 
Calcutta he certainly had some transactions with the Tewaris, Rattenasan 
one of whom, Madan Mohan, was or had been the vakeel, or Rasa dats 
quasi diplomatic agent of the Maharaja of Nepal, but who PuAHLAD Buy. 
also carried on there some kind of mahajani, or money-lending 
business. On the 27th December 1847, Rani Annapurna 
executed the security bond pledging her property ; and on the 
same day entered into an agreement with Binda Lal as the reg 
pondent’s agent, by which it was stipulated that for her protection 
her manager should be allowed to make the zemindari collec- 
tions from Ramnagar, paying thereout an allowance to 
the respondent, but keeping the surplus moneys in deposit. 
There is not a word in this subsidiary agréemént about 
the bonus of 20,000 rupees. The respondent seems to have 
objected to the arrangement so proposed, and for that, or some 
other reason, it was not carried out. The security itself was, 
in the first instance, rejected by the Zilla Judge, Mr. Hathorn; 
but, on appeal to the Sudder Court, was admitted as sufficient. 
The delay caused by these proceedings accounts for the interval 
of time between the date of the security bond and June 1848, 
when the respondent was actually let into pessession. The pro- 
ceedings put in by the respondent show that, in September 1848, 
Ramchand, and very shortly afterwards, Annapurna herself, 
made an application to have the security bond set aside, aud 
Annapurna and her property released therefrom. The final order 
of the Sudder Court refusing to release her was, however, not 
made until the 19th of February 1851. Thereupon she took 
the steps which have been already mentioned to release herself. 
The property which she had pledged by way of security was 
sold for arrears of revenue on the 11th of October 1851. Not- 
withstanding this sale, the respondent remained in possession of 
- the zemindari until May 1854. Run Mardan’s first application 
for fresh“security was not made until August 18537 fresh securi-- 
ty, the nature of which does not appear, was then tendered, and 
” avas finally rejected in May 1854. The respondent, whilst still, 
_ in possession, received from the Tewaris, for at least two years, 
‘ the remt payable to him under the zuripeshgi deed. After the 
17—A 
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P.C. attachment, thé following circumstances occurred. The Collector, 
1869 


—__* in the first instance, attempted to make the gross collections from _ 
Kigwant”” the zemindari, irrespectively of all interests intermediate between 
Rasa Sanm the zemindar and the ryots, which had been created by the 

PRAHLAD SEX. respondent. -A remonstrance was made by many of those claim~ 

ing such interests, though not, so far as the evidence goes, by 
the Tewaris. The Commissioner directed that such interests 
should be respected pending the attachment. In consequence of 
this the Collector issued an order to the respondent, calling 
upon him to specify what mauzas he had given in mokurari, 
and under simple leases and zuripeshgi deeds; and in answer 
to that order he filed a report, stating, amongst other things, 
that the fifteen mauzas in question were under zuripeshgi to 
Madan Mohan Tewari. Thereupon the tenure and possession 
of the Tewarees was confirmed by an Amuldistuck of the 
Collector, dated the 7th of June 1855; and, on the 8th June 
1855, two mooktars filed in the name of the respondent a peti- 
tion in answer to some remonstrance of Run Mardan Sing’s, 
affirming among other things the bond fides of this transaction 
with the Tewaris, and repudiating the imputation that they 
were servants of the respondent holding for his benefit. In 
August 1856, under orders of the Collector, confirmed by the 
Commissioners, the Tewaris obtained a refund of 1,883 rupees 
2 annas, 9 pie, the amount of the collections deposited in. the 
Collectorate in respect of the rents and profits of the fifteen 
mauzas received between date of attachment and that of the 
Commissioner’s order above referred to. This proceediug seems 
to have elicited from the respondent the first suggestion of the 
case now made by him. On the 18th of October 1856, a peti- 
tion was presented by a mooktar, professing to act in his name, 
complaining of the order for the refund, and setting up against 
the Tewaris a case substantially, but not altogether, the same 
as that now made. ‘The petition was referred to the respondent 
- jn order to ascertain whether it was really his act; and by another . 
petition signed, not by himself, but a Munshi, he adopted it 
-generally, though he disputed the accuracy of some of its state- 
ments, and insisted that the fifteen mauzas ought to be 
re-attached. It does not appear by any evidence what, if anything, 
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was done on the _ petitions ; but the mauzas were certainly not =P. ©. 
re-attached. The Tewaris remained in. possession of them °°? 
up to the time when the respondent recovered possession of the “tesa 
zemindari in 1858, if not up to the day of thegcommencement Rigi gcaie 


of this suit. PRAHLAD 


What, then, is the case proved by the respondent, and how 
far is it consistent with these established facts? It is not very 
easy to make out from the plaint and the depositions of the 
respondent in support of it a clear or consistent story touching 
the alleged undertaking of the Tewaris to pay the bonus to 
the sureties. His case must be tried by the testimony of his 
witnesses, of whom Binda Lal, though treated as colluding with 
the .Tewaris, and made a defendant to the suit, is the most 
important, and certainly not the least friendly. He is, moreover, 
admitted to have been restored, whatever his former delinquen- 
cies may have been, to the respondent’s service. 


According to that testimony the history of the tranactions in 
question is this :—Before the security bond was drawn up, ae, 
before the 27th December 1847, Binda Lal had agreed with 
Annapurna or with Ramchand on her behalf, to pay the bonus 
of 20,000 rupees as soon as the respondent, upon the acceptance 
of the security, should be put into possession. After the execu- 7 
tion of the security bond, but before it was tendered to Mr. 
Hathorn, Madan Mohan Tewari, on Binda Lal’s application, 
agreed to become responsible for the payment of the bonus, on 
the condition that he and his brother should receive the further 
bonus of 20,000 rupees to be paid out of the rents of the estate. 


The undertaking, therefore, was given sometime before the 
18th June 1848, and ought to have been performed at that 
date. The bond was executed in February 1849. . The witnesses 
who speak to that transaction all admit that the respondent then 
knew that the bonus had not then been paid to the surety. 
They do not explain why, in these circumstances; the bond was 
taken for 40,100 rupees, or bore interest from its date. 

According to Behari Lal and some of the witnesses, it was 
in consequence of the failure of Madan Mohan to perform 
the promise of payment which he renewed at the time of the 
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PC. execution of the bond that the surety first made her attempt to 
1869 be released from her security. But the documentary evidence 
KAUPRasAD already adverted to shows that she had applied to be released 
Raga Samm Defore the bong was executed. Again, the witnesses who speak 
Prantap Sex. tg the execution of the zuripeshgi deed, equally prove that 
the respondent then knew that Madan Mohan had not paid the 

bonus which they say he had undertaken to pay. They allege 

that he then renewed his promise to pay-it, and that on the faith 

of that promise the zuripeshgi deed was executed: They 
represent that in consequence of the non-performance of this 

last promise, the surety caused her pledged property to be sold 

at the auction sale. Yet the documentary evidence proves that 

it had been so sold more than two months before the date of the 
zuripeshgi deed. The respondent himself admits that he executed 

that deed to secure the amount of principal and interest due on 

the bond. But neither he nor any of his witnesses have given 

any explanation why interest was thus allowed upon a sum which, 


to his knowledge, had not been paid. Again, Binda Lal says. 


that when he finally discovered that the surety had not been paid 
the bonus and had escaped from the liability, he wrote to the 
respondent not to give the Tewaris possession under the deed. 
Yet the documentary evidence proves that they were put into 
possession, and that the respondent repeatedly recognized them 
as bond fide zuripeshgidars in possession, until, in the autumn 
of 1856, he was induced to put forward some such case as that 
now made. 

The learned Counsel for the respondent sought to accoun; 
for the discrepancies above mentioned by various ingenious 
suggestions; but these were all more or less speculative, and 
inconsistent with the depositions of the witnesses. They also 
contended that their case was established by the admissions 
made by the appellant in his deposition. Their Lordships, 
however, are of opinion that these admissions cannot fairly be 


taken to amount to more than that the appellant and his. 


brother, or one of them, took some part in the negotidtions 
yith Ramchand and Annapurna for procuring the securi- 
‘ty3 that they knew the surety was to receive s bonus, and 
belleved that she did in fact receive 18,000 rupees from Binda Lal, 
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partly directly and partly through them; that is, out of the a ies 
advances which they made to Binda Lal on the respondent’s ms 
account. If there is any doubt as to what really took place Tewarr 
between Binda Lal and the Tewaris on the one side, and Ram- Rasa Samm’ 
chand or Annapurna on the other, and in particular whether, FaAuEAD Set, 
as suggested at the bar, there were negotiations after the sale 
of her property for the renewal of that particular security, 
it lay upon the respondent to clear all that up by examining, as 
he might have done, the two last-named persons, or one of them. 
Upon this evidence the Principal Sudder Ameen came to the 
conclusion that the plaintiff had failed to prove his case, and dis- 
missed the suit, The judgment of the High Court proceeds on 
the ground that the respondent had, at all events, established such 
a primd facie case as threw upon the appellant the burthen of 
proving his own, and that he had failed to do so. ‘Their Lord- 
ships cannot assent to the reasoning by which the Judges of that 
Court Kave arrived at the first of these conclusions. They seem 
to their Lordships in some passages to substitute speculation for 
proof; in others, as for instance, in all that relates to Annapurna’s 
security, which they treat as subsisting down to 1854, to pro- 
cged upon a misconception of the facts proved ; and in others to 
“draw inferences from facts proved or admitted, which are not the 
necessary, or even the legitimate, consequences of those facts, 
Their Lordships do not deny that ifit lay upon the appellant 
to prove the truth of his case, he has very imperfectly done so, 
and that exceptions might fairly be taken to the non-production 
of his books of account, and to the non-apperance of Madan 
Mohan as a witness. But considering that it lay upon the res- 
pondent to establish a clear and consistent case for setting aside 
his own deed, and that the evidence in the cause wholly fails to 
do so, their Lordships are of opinion that the conclusion to which 
the Principal Sudder Ameen came was just and proper, though 
the reasons which he gives for it may not be altogether satisfat- 
tory. The order, therefore, which in this case they will recom-_ 
‘mend to Her Majesty is, that this appeal be allowed; that the 
judgment of the High Court be reversed; and that, in lieu 
thereof, an order be made dismissing the appeal to that Cotrf 
with costs; and further that the cross-appeal be dismissed. The” 


> 


128 


PC 
___ 1868 





Ben. Law 
15 June, 1869, 


CASES IN THE PRIVY COUNCIL. [B. L. R. 


respondent must pay the costs both of the’ appeal and of the 
cross-appeal. 


In the next case to be disposed of, the Raja is appellant, and 


“Rass Sans Durgaprasad and others, the representatives of Madan Mohan 
FRAnLAD Sux 


DuroArRasap 


WABI, 


Tewari, deceased, are the respondents. This suit was brought 
by the appellant on the 31st of December 1861, to recover 
possession of two mauzas forming part of his zemindari of 
Ramnagar, from the respondents, “in reversal of an allegation 
of mokurrari, and proceedings of the Deputy Collector and 
Collector, dated the 9th and 16th June, 1856.” He also 
claimed a refund of a small sum of money, being collections in 
deposit paid to Madan Mohan under those proceedings, and the 
mesne profits of the mauzas between 1264 and 1269. 


His case was that, in 1849-50, he made over these villages, or =~ 


3 


‘ 


their produce, to Madan Mohan Tewari, who “ lived with him,” , 


in consequence of the execution of the security bond by Rani 


Annapurna, “ in lieu of allowance,” for his rendering service ; that | 
. . e 
no mokurari grant of them was ever made by him; that some 


time in 1857 he discharged Madan Mohan from his service for 
bad faith, whereupon his tenure determined ; and that the moneys 
in deposit in the Collectorate had been paid out to Madan Mo- 
han upon a false allegation of the existence of a mokurrari grant, 
which the Revenue officers had never seen. 


The case of the respondents was, that Madan Mohan Tewari 
held the villages under a mokurrari (4e., an hereditary tenure 
at a fixed rent) granted by the appellant-on 5th Falgoon 1256 
(February 1849), as a reward for services already rendered; that 
Madan Mohan never lived with the appellant as a servant, in 
the proper sense of the term, but was the vakeel of the Maha-~ 
raja of Nepal, and resident in Calcutta. The substantial issues 
settled in the suit were: 1st, Whether the suit was barred by 
the law of limitation ; 2ndly, Whether the property in dispute 


_ was possessed, by Madan Mohan by virtue of a mokurrari granf, 


or a8 payment for service from 1257 Fusly, and if by, the mo- 
kurari grant, whether that grant was valid or not} 3rdly, 
“Whether Madan Mohan Tewari was a servant of the appellant, 
or & vakeel of the Maharaja of Nepal, residing in Calcutta, 


. 


Repor 


| 
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The Zilla Judge found that the suit was barred by the law P. ©. 
of limitation, having been instituted more than twelve years after 18° _ 
the date of the potta set up by the respondents, and the com- pas ee 

mencement of Madan Mohan’s possession. And dealing also pyroareasap 

with the other two issues of fact, he found that the defendants #748 

had had possession since 1256 Fusli, by virtue of the mokurrari 

grant, and that that grant was genuine and valid. He, therefore, 

on both grounds, dismissed the suit. 

Their Lordships will here observe, that it is upon the latter find- 

ing alone that this decision can be upheld. For, if it be not 

established that Madan Mohan, in fact, held possession: under a 

mokurrari tenure, there is no evidence at all that the appellant 

knew that he claimed so to hold it at any time before 1856, and 
“his suit would be in time. On the other hand, if that fact be 
. established in favour of the respondents, they are entitled to a 

decree upon the merits. The nature of Madan Mohan’s tenure 
. is, therefore, the only real question in the cause. 

The High Court, on appeal, affirmed the decree of the Zilla 
Judge. The grounds assigned by the Judges were, that the 
appellant had failed, in their opinion, to establish the precise case . 
Set up by him; that there wasuo proof of any lease other than 

the mokurrari potta; and, therefore, that Madan Mohan must be 

taken to have been in occupation of the lands, either under no 

engagement at all, which was highly improbable, or under the 

potta propounded by his heirs: and the judgment ends with 

this sentence:—‘ We incline to think that the probabilities are 

in favour_of the latter view of the case; and as we are not satis- 

fied that the decision of the Court below is wrong upon the merits, 

we gee no reason to interfere with the judgment, and dismiss the 

appeal.” 

“The result of these decrees, if they stand, will be to estab- 

lish against the-eppellant, and all who claim under him, the right 

of the respondents and their successors to hold the villages in 

question under a perpetual hereditary tenure at a fixed rent.’ 

Their Lordships proceed to consider how far this conclusion 

is justified by the evidence taken in the cause. The witnesser 

of the appellant do not greatly differ from those of the res- 

pondent as to the origin of the transaction. They Miffex, 
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P.C. somewhat as to the date of it, but all speak to a visit of Madan 
___1869__ Mohan to the appellant, and to a demand by the former of some-. 
Raga Sauis * : : . 
Prantap Sux thing for his support. Again, those for the appellant, whilst 
Durearrasan they treat what was given as being a retainer for future services, 
Tewarl admit that it was also a reward for past services, including that 
of procuring the security on which the appellant had obtained 
possession of his estate. It is, moreover, clear that Madan 
Mohan was not, in the ordinary sense of the term, a servant of 
the appellant; that he was or had been the vakeel of the Maha- 
yaja of Nepal; that his residence was in Calcutta; and that 
whatever services be had rendered or was to render to the appel- 
lant were rendered or to be rendered there. On the whole, the 
weight of the evidence on this part of the case is in favour of the con- 
clusion that whatever was given was given as a reward for a past 
and special service ; and that the gift was not a mere assignment 
in the nature of wages to a servant for continuing services 
determinable with those services at the will of the master. The 
chief and irreconcileable discrepancy between the witnesses is 
as to the subject of the grant. Those for the appellant say that 
the mauzas in question were then under lease to two ticcadars, 
and that in answer to Madan Mohan’s demand, the appellant 
caused letters to be written to those persons directing them to pay 
their rents to Madan Mohan and his brother Mannu Tewari, 
who was to remain at Ramnagar. From one of the proceed- 
ings which will be afterwards mentioned, though not from the 
testimony of the witnesses, it appears that for the assignment of 
those rents, which amounted together to nearly 1,000 rupees per 
annum, Madan Mohan and his brother were to pay the appellant 
a reserved rent of 8] rupees per annum. And it has not un- 
naturally been asked why, if this case be true, is it not corro- 
borated by the production of the letters to the ticcadars, or by 
seme evidence on their part, or by proof gf a kabuliat from the 
Tewaris undertaking to pay the reserved rent of 81 rupees. : 
On the other hand, the witnesses for the respondents depose 
that inZnswer to Madan Mohan’s demand of a reward, the ap- 
pellant caused a mokurari deed of the two villages to be then 
and there drawn in the name of Madan Mohan, and signed’ 
and sggled it himself. And the respondents produce a deed which 
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purports to grant to Madan Mohan a Bek-birt mokurrari of  P. c. 
the two villages on an annual jumma of 136 rupees to be oe 
enjoyed by the lessee from generation to generation. It appears Pauutan San 
to have been originally on plain paper (for the memorandum at puncarnasap 
the foot of it shows that the respondents before filing it in this 7*”4" 
suit had to pay a penalty for getting it stamped). It was never 
registered; and as set out in the record, it does not appear to 
bear the appellant’s signature. It was contended at the bar 
that the impression of his seal is also wanting. Their Lordships 
cannot think that, if this were really the case, both the Courts 
below would have omitted to comment on these material defects 
in the document, of which the original was before them. On 
the other hand, their Lordships are bound to say that the evi- 
dence before them, so far as they have hitherto considered it, is 
far from being satisfactory proof of the grant of a mokurrari 
tenure. : 
The respondents have also produced the farkati or receipt. 
The importance of it is that the appellant thereby purports to 
admit the receipt of the rent of the villages, from 1256 to 1261 
(1849 to 1854) from Baboo Mannu Lal Tewari, mokurraridar. 
The date is the 10th of Baisakh 1261. But, in their Lordships’ 
opinion, this document and the evidence in support of. it are 
extremely suspicious. On the face of it, it does not bear the 
appellant’s signature, but that of some other person. It was 
written on plain paper. It does not specify the amount paid, and 
it treats Mannu Lal, who is not named in the mokurrari deed, as 
the mokurraridar. Again, it is a general receipt for rents which 
would, in ordinary course, have been paid on separate receipts at 
different times during four or five ycars. The witnesses who 








, speak to it say that it was signed by the Raja on a settlement of 


accounts between him and Mannu Tewari, and that the Raja 
then requested Mannu to give him the receipts or Setters which he 
had received. If thd receipts were returned, they are not 
produced ; if they were retained, no sufficient reason is assigned . 
for their retention. And this piece of evidence appears to be so 
far from advancing the respondent’s case that it throws adiitional_ 
suspicion upon it. . 


18—A 


Ben, Law Reports, 
15 June, 1869, 


132 CASES IN THE PRIVY COUNCIL. (B. L. 


PC. The degree in which the proceedings which took place after 
1969 


“Ror Smw the re-attachment of the zemindari tend to corroborate the 
Peatiad Si Sen case of either party remains to be considered. On the 26th 
Duncarrasan October 1854, the Collector called upon the appellant to make 
Tewart 2 return of the mauzas, of which he had given mokurrari, 
simple ticca, and zuripeshgi ticca leases. On the 13th No- 

vember 1854, the appellant made a return of the mokurrari 

tenures created by him, in which there is no mention of that 

which is now in dispute. He did not then send a list of the 

ticca leases, but promised to do so thereafter. On this the Col- 

lector passed an order that the collections should be made from 

the attached estate, without regard to the tenures created by the 
appellant. The persons affected by this appealed to the Com- 
missioner, who, on the 27th of December 1854, passed an order 
reversing that of the Collector, and directing that such rents 

only as the appellant would have been entitled to had he remained 

in possession should be collected by the manager. Amongst the 
appellants, whose names and claims are stated in the Commis- 

sioner’s proceeding, Madan Mohan Tewaree isnot found; andon the 

other hand, certain persons claiming to be simple ticcadars of the 

villages in question are so-found. On the 14th of March 1855, 

x the appellant, in obedience either to the original perwanna of 
the 26th October 1854, or some subsequent perwanna, sent to 

the Collector, an Arzi in which he says he has, on inquiry 

into his records, had prepared a detailed statement (whieh 

he forwards) of all the mauzas in ‘Raj Ramnagar, containing 

the names of the ticcadars and zuripesghidars, and the names 

of servants to whom particular mauzas have been assigned 

in lieu of wages and other particulars. And the Exhibits, Nos. 

4 and 5 were treated by the appellant’s Counsel as extracts 

from that statement. These relate to the two mauzas in 
question, state that Madan Mohan is the ticcadar of both, 

at jummas which make up the sum of 81 rupees; and further 

* that each village is held “on conditions of service.” There ii is in 

these exhibits also a statement of sums under the head of 

- expenses, which their Lordships feel some difficulty in explaining, 

or in reconciling with the hypothesis of either party. On 

the other hand, Mr. Pontifex, for the respondents, relies 


Ben. Law Reports, 
45 June, 1869, 


VOL. IL] CASES IN THE PRIVY COUNCIL. 133 


strongly on an exhibit, which is signed by one Binda Lal as the —P.. C. 
Rujunovis on the part of the Raja, and was filed in the —"?_ 
Collectorate on the 17th of October 1854. In that document proven 
Madan Mohan Tewari is stated to be mokurraridar of the purcacrasay 
two villages, and the rents payable by him amount to 81 rupees, **¥4*= 
There are some receipts which show that the sarbarakar after- 
wards received rent from Madan Mohan as mokurraridar on 
various occasions; but these receipts being for small sums do not 
show whether the total annual rent received was 81 rupees or 
136 rupees. It is further shown, and this is one of the proceed- 
ings impeached by the suit, that, on the 9th of April 1855, 
Madan Mohan, describing himself as mokurraridar of the two 
villages, petitioned for a refund of the rents held in the Col- 
lectorate in deposit, and named a sum of 189 rupees as the 
amount of such rents under an order of the Commissioner dated 
the 28th of August 1856, in which the villages are described 
as covered by the mokurrari deed executed by the appellant. 
There is, however, no other evidence that the deed now relied 
upon was produced before the revenue authorities; and their 
Lordships doubt whether an unstamped paper would have been 
received by any such officer.” It is further to be observed,—and 
this fact has been strongly pressed against the respondents}—that, 
in his petition Madan Mohan described himself as holding the 
two villages at jummas aggregating 81 rupees, under a mokurrari 
deed, whereas the rent reserved by the deed now produced is 136 
rupees. 
Their Lordships must observe that it is difficult, if not impos- 
sible, to extract from the proceedings last adverted to any 
recognition, binding ‘on the appellant, of Madan Mohan as 
mokurraridar of the villages in question under the deed now pro- 
pounded, or even under any deed. 
The jummabandi filed by the Rujunovis has been attacked, 
and the character of the party signing it was impugned by 
Madan Mohan himself in his petition. It is not shown under’ 
what circumstances it was filed; and, in any case, it was filed 
before the Collector's order of the 26th of October 1854, and~ 
cannot be treated as binding on the appellant in equal degree 
with the returns made by him in pursuance of that order. “And, 
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P.C. lastly, it states that the rent of the villages is 81 rupees, and is, 
1889 ___ so far, inconsistent with the deed now produced. The appellant 
Praitian Sox cannot be held bound by the form of the sarbarakav’s receipts, 
Duraarrasap OT by the proceedings for the refund, to which he was no party. 
geware Their Lordships are not insensible to the defects in the appel- 
lant’s proof. They have already intimated that, in their opinion, 
. the evidence preponderates in favour of the hypothesis that 
whatever was given was given as a reward for past services, and 
was not recoverable upon the dismissal of Madan Mohan, of 
which dismissal there is in fact no proof. They have also pointed 
out that the appellant’s case as to the nature of the reward might, 
if true, have been better proved. But even if it be admitted 
that the appellant had failed to establish the particular case 
alleged by him, it does not follow that the Courts below were 
right in leaping to the conclusion that the respondents had estab- 
lished their right to hold the lands under their mokurrari 
tenure. It is possible that the reward to Madan Mohan may 
have been an assignment of the rent of the villages to him for 
his life, or other life interest. 

The appellant is the zemindar ; as such he has a primd facie 
title to the gross collections from all the mauzas within his 
zemindari. It lay upon the respondents to defeat that right by 
proving the grant of an intermediate tenure. In their Lord- 
ships’ opinion there is in the record before them no satisfactory 
proof of the deed relied upon, or of any right or interest in 
these villages beyond, at most, the lifetime of Madan Mohan 
Tewari. 

On the other hand, they have felt that the respondents have the 
concurrent judgments of the two Indian Courts in their favour; 
that some of the doubts thrown upon the instrument produced 
might have been removed if the original instrument, to which 
exceptions, which do not seem to have been taken in the Court 
below, have been taken here, had been before them; and that if 

“that document does purport to bear the Raja's seal or signature, 
no evidence to show that it is a forgery has been given. 

> They have, therefore, somewhat reluctantly céme to the 
conclusion that the safer course is to remit the cause for 
further trial on additional evidence. If it shall come to such @ 


Ben, Law Reports, 


. 15 June, 1869, 


VOL. I] CASES IN THE PRIVY COUNCIL. 
trial, the duty of the Court which tries it will be to require 


135 


Pc. 


satisfactory proofs of the genuineness of the mokurrari deed ___'__. 


Rasa Saute 


produced ; for it is upon that, and not upon the defects in the Prana Sew 
appellant's case, that the right of the respondents to hold these Duncaznasap 


villages under a perpetual and hereditary tenure: at a fixed rent 
must depend. The order which their Lordships will humbly. 
recommend Her Majesty to make on this appeal is, that the appeal 
be allowed, and that the decrees of both the Zilla and the High 
Court be reversed, and that the cause ke remitted to the High 
Court with directions to retry the same or cause the same to be 
retried upon further evidence on the first issue of facts, and to 
decide the same, ur cause the same to be decided accordingly. 
‘With respect to the costs of this appeal, their Lordships propose to 
take the course which has been followed here in similar cases, 
viz., to cause the costs of both sides to be taxed, and to make it 
part of the order to be recommended to Her Majesty that these 
costs be costs in the cause to be dealt with by the High Court. 


THWARL 


In the fourth of these cases, the Raja of Ramnagar is the Rasan Sans’ 


appellant, and Run Bahadur Sing and others are respondents, 
In this case, as in the last, the appellant has brought his suit to‘ 
recover two villages which the respondents claim to hold on a 
mokurrari tenure created by him. Their title is founded on three 
deeds, of which two are Bekh-birt deeds which purport to have 
been executed by the appellant as father and guardian of the 
infant son, for whom he originally claimed the zemindari on the 
13th of Jaishtha 1250 (being some time in 1843-44) 3 and the third 
is a deed of confirmation, purporting to have been executed by 
the appellant in his own right on the 17th of Bhadra 1255 (1847- 
48). The appellant impeached these documents as forgeries ; 
and there may have been other questions to be tried concerning 
them. The Principal Sudder Ameen, however, saw fit to settle 
one issue in bar in these words, viz.:—* Does limitation apply 
or not;‘and when must the cause of action be gaid to have 
arisen in this suit ;” and on the assumption that the determi-| 
nation of the suit depended on that issue, proceeded at once to 
try it. a 

The question raised by the issue was not whether the deeds im- 
peached were genuine, but whether the appellant was precluded 
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P.C. by the law of limitation from showing that they were not genuine, 
— and the twelve years period of limitation was to be calculated not 
Pants Sex necessarily from the date of the deeds impeached, but from the 
Ruy Baitanun time when the appellant having notice of them might first have 
Bex brought his suit to impeach them. That time the appellant 
alleged to be the 27th of December 1854, in which case his suit, 
which was commenced on the 31st of December 1861 was in 
time. mi 
The Principal Sudder Ameen, however, found the issue against 

him, and dismissed the suit. His decision proceeds on the ground 
that, on the 7th of December 1858, the appellant, by his mook- 
tear, had filed a petition before the Collector, admitting that 
the respondent, Run Bahadur Sing, was mokurraridar of the 
villages in question, and assenting to the payment of some rents 
in deposit to him out of the Collectorate. The Principal Sudder 
Ameen held that this was an admission of the deeds impeached, 
and that the period of limitation was to be calculated from the 
date of the deeds. His decision was affirmed in effect by the 
High Court, and the question is whether those decisions can stand, 
It was almost admitted at the bar that they cannot. Itis obvious 
that the petition, if taken as mere proof that the appellant knew 
of the title asserted by the respondent in 1858, does not help the 
case, for he admits that he knew of it in 1854, On the other 
hand, to treat it as a conclusive admission of the genuineness of 
the deeds, and thence to infer that the appellant, having executed 
them, must have known of their existence at their date, is to 
determine against him upon one piece of evidence, which may be 
capable of explanation, the material question in the cause, before 
the issue raising that question has been settled, and without 
giving the party the means of bringing forward all the evidence 
which he may have to adduce upon it. 

¢Their Lordships, therefore, must, in this case, advise Her 
Majesty to allow the appeal, to reverse the decrees of both the 
“Courts below, and to remand the cause for trial upon its merits, 
The miscarriage being that of the Judge, they think that the 
“costs of this appeal should likewise be costs in the cause, and 
should be dealt with in the samie matiner ag those of the last 
case. 











Ben. Law. Reports, 
15 June, 1869. 
« 


VOL. IL} CASES IN THE PRIVY COUNCIL. 187 


In the fifth and last of these appeals, the Raja of Ramnagar _P. C. 
1869 
is appellar®, and the Raja of Bettia is the respondent. Ras aa 
The suit was brought by the appellant to recover 5,000 bigas Prant. ap Sax 
of land or thereabouts, being the whole or the larger part of the Manaraga 
lands included between the yellow and red lines on the Map, No. 2, Kisuon Sina. 
which is one of the exhibits in the cause; and with them the 
right.of realizing certain profits derivable from a bazar attached 
to the fair which is periodically held within them ata place called 
Tribani. The question between the parties is, therefore, simply 
one of boundary, viz., whether the property in dispute lies within 
the limits of the zemindari of Ramnagar or within thoee of the 
contiguous zemindari of Bettiah. The northern boundary of 
that property is the river Bechund, which, in that locality, is the 
frontier line between the territories of British India and the 
Kingdom of Nepal. 
The suit has been decided both by the Court of first instance 
and also by the High Court of Calcutta, upon the question of 
limitation. The plaint was filed on the 31st of December 1861. 
On this point of limitation the respondent raised two distinct 
questions, He alleged that the boundaries between the two Raje 
had been fixed and adjudicated by a decision of the Thakbust 
(or survey) authority, dated the 11th February 1848; awd that 
under Act XIII of 1848, the appellant’s suit was barred, because 
brought more than three years after the date of that decision, 
He also alleged that it was barred by the general law of limitation, 
The Principal Sudder Ameen, who first tried this case, held 
that the suit was barred by both the special and the general law 
of limitation, The High Court entertaining some doubt as to the 
application of Act XIII of 1848 to the particular case, rested its 
decision upon the general law of limitation alone. 
In the course of the argument their Lordships intimated their 
opinion that this case was not within Act XIII of 1848, because 
the operation of that Act is in terms limited to awards made by the 
revenue authorities under Regulation VII of 1822, Regulation - 
TX of 1825, and Regulation IX of 1833; and the learned Counsel 
for the respondent had failed to show that the Thakbust proceeding. 
in question was an award made under either of those Regulations, 
They now deem it right to observe that having, since the close 
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e S of the argument, examined the regulations more closely, they are 
We aca not prepared to say that the Thakbust proceeding of tle 11th of 
Pramin Ses February 1848, may not be an award under Regulation IX of 
Marcaiasa 1825, within the meaning of the Act. Yor although Regulation 
Kisuor Sixo, VII of 1822 was, originally, limited in its operation to what are 

now known as-the North-Western Provinces, many of its pro- 
visions were by Regulation IX of 1825, extended to the Lower 
Provinces of Bengal; and looking at the 2nd and 3rd sections of 
the latter Regulation, and sections 36 to 44(both inclusive),of the 
survey manual issued by the Board of Revenue, their Lordships 
think it probable that Mr. Chapman, as Superintendent of 
Survey, was duly invested with power to determine boundary dis- 
putes, by an award under the 34th section of Regulation VII of 
1822; and may have made such an award by the proceeding in 
question. The proceeding seems to have been assumed in the 
Couxts below to be an award within the scope of Act XIII of 
1848; and if the determination of this appeal necessarily turned 
upon the applicability of that Act to the present case, their Lord- 
ships would have had that point re-argued with reference to the 
Regulations to which they have drawn attention. 

Their Lordships, however,. have come to the conclusion that 
the Courts below have properly held that this suit is barred by 
the general law of kimitation. The appellant comes into Court, 

: admitting upon the face of his plaint that he is out of possession, 
and has been so for more than ten years; and the date which he 
assigns to his dispossession is the 20th of March 1851. Upon 
the issue as settled by the Court, it lay upon him to establish 
that he was in possession up to that date; or, failing in that, 
that the date at which he or some former proprieter of Ramnagar 
was last in possession, is consistent with a right to institute 
this suit. Act VIII of 1859, section 32, shows that the plaint- 
iff is bound to satisfy the Court that his right of action is’ not 
barred by lapse of time. 

In the present case the Magistrate’s order of the 26th of March 
1851 cegtainly did not cause the dispossession. As far a8 its 
effect can be ascertained, if it proves anything, it proves that 
‘the appellant was then out of possession, and had been so, at all 
events, since the date of the Thakbust” proceeding of the 11th, 
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of February 1848; it does uot in any degree prove that he or (P.-C 
any former Raja of Ramnagar had been in possession at any “oa 
former period. The appellant has, however, produced evidence Peautap San 
to show that, in point of fact, he was in possession after the date Manarasa, 
of the Thakbust proceeding, and up to 1851. But both the Kesoe ane: 
Courts below have treated that evidence as unworthy of credit; ~ 

and their Lordships cannot see any grounds for holding that 

they were wrong in that conclusion. That there was any pos- 

.Session adverse to the “Raja of Bettia after the date of the Thak- 

bust proceeding, seems highly improbable. 

Great stress is then laid upon the report and proceedings of the 

Commissioners, who, in 1847, settled the frontiers of Nepal and 

British India, and on the evidence given in this cause by two of the 

Nepalese Commissioners. The effect of the official documents 

is merely to show that as between the two Governments it was 

settled in January 1847 that whatever was north of the Bechund, 

within certain limits, beginning from the Tribani Ghat, and 

extending to Garh Someswar, was to be treated as Nepalese, and 

all south of that river as British territory. It is true that-one 

document recommends that the Amla of Ramnagar should sbe 
“directed not to make any collections north of the Bechund, and 

that another speaks of settling the boundary of Ranwagar. 

But it is to be observed that if Map No. 2 be compared with . 

with any good general Map of India, and the frontier line of 

Nepal and’ the course of the river Bechund be carefully exa- 

mined, it will be found that a considerable portion of the tract 

south of the Bechund, which was the subject of discussion, lies 

beyond the red line on Map No. 2, and within the admitted 

limits of Ramnagar. And it was far from improbable “that the 
Commissioners and the xesident should speak of all the lands 

south of the Bechund as Ramnagar without adverting to ‘the 

precise boundary-line between that and the contiguous zemindarj 

of Bettia, with which they had no concern. Again, the testi- 

mony of the two Nepalese Commissioners proves at’ most that, * 
according to their information at the time, the collections of the 

Tribani Fair, and the lands immediately south of the Bechund« 

river at that point, werg in 1847 in the possession of the Raja 

of Ramnagar, who has since been dispossessed by the Raja of 

19—A 
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pc. Bettia. The evidence might be worth something if it stood 
1869 alone; but when opposed by that which is to be gathered from 
peazs Save the contemporaneous Thakbust proceeding, it is really worth 


little or nothing. 


MAHARAJA 


x euenpra From that proceeding # appears clearly that before January 


1846, the boundary between the two zemindaris was in dispute, 
and that on the Ist of February of that year, Mr, Yule, the 
ticcadar of Ramnagar, under the Collector, inyoked the aid of 
the Siperintendent of Survey, complaining that in the Fusli 
year 1253, the Bettia Raja had forcibly collected the proceeds 
of the fair. The inference is, that if he had ever had possession 
of the lands on which the fair is held, he had then been dispos- 
sessed. The Bottia Raja, on the 2nd of May 1846, brought 
his case before Mr. Chapman, and asserted that the lands,in 
question had been always part and parcel of his zemindari. The 
Map No. 2 was then made. The Amla on both sides pointed 
out what each side considered the boundary line 5 and these are 
designated by the red and yellow lines upon the map. Mr. 
Chapman, however, delayed to make any final order in the 
matter before the decree of the Sudder Court affirming the title 
of the appellant had been made. It is proved that the appellant 
then efecuted a mooktearnama in the name of LalaSohar Dutt, 
and appeared by that person in the subsequent proceedings; and 
he must ke taken to have then adopted the proceedings of Mr. 
Yule, who seems, on the appellant’s appearance, to have retired 
from the contest. The final judgment of Mr. Chapman was on 
the 11th of February 1848, as has been already stated. It 
held, on the proofs of possession before him, that the greater 
‘part, if not the whole, of the lands between the yellow and the 
red lines, with the right to the profits of the fair, belonged to 
Bettia, and settled a line of demarcation which, if not identical 
with the red line, at least includes the lands, which are the subject 
of this suit, within the limit of Bettia. _ : 
~ Now, whatever be the effect of that proceeding, and whether 
it were or were not an award under Regulation VII. of 1822, it 
_ cannot be treated as being other than a material piece of evidence 
upon the question of possession, now under consideration. To 
discredit it, their Lordships have been referred to the proceed- 
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ings before the Magistrate on the 2lst of March 1851, and | P. ©. 
to the decree in the civil suit which was brought thereon," __ 
But these seem to their Lordships not to relate to the lands Paap Se 
now in question, or to the effect of Mr. Chapman’s proceed- wansnasa 
ing, but to other lands, and to a .qgstion of boundary settled RAEN. 
by some other proceeding. Their Lordships thjnk that this pro- 

ceeding before Mr. Chapman establishes that the property in dispute 

was then in the possession of the Bettia Raja, and that there is 

no satisfactory evidence that it has ever since ceased to be so. 





They further think that this careful local investigation, con- 
ducted in the presence of both parties, and implying that the 
property in dispute had always formed part of the Bettia zemin- 
dari, Casts upon the appellant the burthen of showing by satis- 
factory counter-evidence at what precise time, if ever, the Raja 
of Ramnagar was in possession of it. And their Lordships 
agree with the Judges of the High Court that this he has failed 
todo. There may:have been assertions of right such as were 
likely to occur in respect of a tract of wild and jungly land on 
the confines of two large estates; but of an actual legal posses- 
sion, and of the determination of it at any given time, there is 
no proof. And their Lordships must observe that it is a fallacy 
to treat the appellant, as one of the reasons in the pctition of 
appeal seems to treat him, as having necessarily twelve years 
from the date of the establishment of his title in which to enforce ' 
this claim. For he did not come in under a new title; he mere- 
ly established his right to succeed to the former Raja of Ram- 
nagar; and if the right of that Raja to sue for the property in 
question was' barred by the Law of Limitation, the right of the 
appellant was also barred. 


Their Lordships, therefore, think that the decrees under appeal 
may be supported on the ground stated by Mr. Justice Morgan, 
viz., that even if the appellant was allowed to deduct the full 
period during which this suit concerning the Raj was pending,. 
he had failed to show that he had a right of suit which accrued 
to him during the legal period of limitation. 


If, however, it were granted that a right of action accrued to 
the appellant at the date of the Thakbust proceeding,—and their 
Lordships think it impossible on the evidence to fix the dispos- 
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P.C session at a later date,—the suit would, nevertheless, fall within 
186) ___ the twelve years’ limitation, unless the appellant could show that he 
Raga Sav s Z 
PRAMLAD "sen is entitled to deduct the whole or some part of the period between 
Mansnasa February 1848 and the beginning of 1858, And to support this 
xeaneers claim to deduction, he @uust show that during the period to be 
deducted, he was, in the words of the Regulation, “from good 
and sufficient cause, precluded from obtaining redress.” : 
Their Lordships would have great difficulty in affirming the 
proposition’ that such good and sufficient cause had here been 
shewn to exist. The appellant’s title to Ramnagar was estab- 
lished in‘the Courts of India in September 1846; he was put in 
possession of the property in June 1848; though between May 
1854 and some day in the beginning of 1858 it was again® under 
attachment. How can it be said that, in these circumstances, he 
was between 1848 and 1858 precluded from maintaining a suit 
for protecting his zemindari, and recovering lands taken from it 
by encroachment? It would be very dangerous, in their Lord- 
ships’ opinion, to lay down as a rule that the pendency of an 
appeal to England puts the party who, subject to that appeal, is 
the owner of an estate, under a legal disability to bring a suit in 
that character against third parties. 
The cases, which have been cited, are very distiiguishable _ 
» from the present. In Troup v. The East India Company (1) the- 
good and sufficient vause was insanity, a personal disability 
ejusdem generis with infancy, which is specified in the Re-.- 
gulations. In Raja Enayet Hossein v. Sayud Ahmed Reza (2) 
the facts are complicated; but it will be found that the deci- 
sion proceeded on the ground that the title upon which the 
plaintiff sued had only accrued to him on the 15th of Janu- 
ary 1842, when Her Majesty’s Order in Council had determined 
the right of succession to be in the general heirs aecording to the 
Gheah law of succession, and that the suit to which the bar was 
pleaded had been commenced in February 1852. Here the 

‘appellant’s title to Ramnagar, subject tothe appeal to England, 
was complete in 1846. 

+ Their Lordships, therefore, must humbly advise Her Majesty 
to dismiss this appeal, and to affirm the decrees of the Courts 
below, with costs. 

(1) 7 Moore, L A., 104. (2) 7 Moore, [. A., 238, 
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BAIJNATH SAHU ann orners (Puarntires) ». LALA SITAL PRASAD 


AND oTHERS (Derenpanrs).* 


Costs of Partition—Act XV. of 1859—Regulation XIX of 1814—Act XI. of 
1838—Jurisdiction of Civil Court. 


The Civil Court decreed partition (batwara) of an estate upon a suit brought by 
some of the co-sharers in the estate, and ordered the plaintiffs to pay the costa of 
the partition, The Collector, however, called upon the defendants, the other co-sharers, 
to pay a portion of the fees to the Ameen who effected the partition, namely in 
proportion to the shares allotted to them by the decree, and in default of pafment of 
the Whole of such portion, he sold the defendants’ shares in the estate, Held, the 
Collector acted ultra vires, and a suit was maintainable in a Civil Court to set aside 
the sale and for recovery of the property. 


__ Tus suit was brought to set aside an auction-sale of a mehal 

“ situated in Mauza Mangalpur, and for recovery of the share of 
the plaintiffs therein. The plaintiffs alleged, that the defendants 
No. 5 and 6, Mussamut Kudaran and Bhagnat Saran, having 
purchased 1}4-anna share of the mehal in dispute from one of the 
proprietors, brought a suit in the Civil Court against the plaintiffs, 
Baijnath Sahu, Dulari Sahu, and Ram Saran Sahu and others, 
who were proprietors of the remaining 144-anna share of the 
mehal, for a batwara (partition) of the whole into two separate - 
shares, namely of 14-anna and 143-anna, respectively, and obtain- 
eda decree; that the Court also decreed that the entire costs . 


* Special Appeal from a decree of the Principal Sudder Ameen of Stuababad, 
affirming a decree of the Moonsiff of Buxar in that district, 
1B 
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of the balance were to be borne by the plaintiffs in that 
suit; that on proceedings being taken before the Collector 
to.carry out the decree, he called upon the plaintiffs and the 
other holders of the 14}-anna share to pay in a certain pro- 
portion of the fees due to the Ameen who was employed in 
making the batwara (partition), and the plaintiffs paid in Re. 18, 
but the other holders of the 144-anna share having. failed to 
pay the balance, the whole 144-anna share was put up to sale 
by the Collector, and was purchased by the defendants 1 to 4, 
Lala Sital Prasad, Ramdhyan Lal, Sheikh Dukhawut Ali, 
and on his death his widow Musst. Kudaran ; that the plaintiffs had 
no knowledge or notice of the issue of processes under sections 
5, 6,und 7, Act XI. of 1859, and that the property had been 
sold at an inadequate price. 

Both the lower Courts dismissed the plaintiffs’ suit, ‘on the 
ground that they had failed to make out the irregularities com- 
plained of in the conducting of the sale. 

Plaintiffs appealed specially. The case came on before L. S. 
Jackson and Mrrrer, JJ., by whom a question to the following 
effect was referred for the opinion of a Full Bench: ‘“ Whether, 
having regard to the provisions of Act XI. of 1859, the suit was 
cognizeble by the Civil Court ?” 

The learned Judges were of opinion that the Civil Court was 
competent to entertain the suit; but as they considered that 
opinion to be in conflict with Umesh Chandra Chatterjee v. The 
Collector of the 24-Pergunnas (1), they referred the question for 
the opinion of a Full Bench, with the following remarks by 


Mirtex, J.—The property in dispute in this case consists of 
a mehal paying revenue to Government. It ‘appears that the 
Civil Court had passed a decree for a batwara (partition) of this 
mehal into two distinct shares, namely 143-anna and 14-anna, 
This decree was passed in a suit brought by a certain individual 


. who had purchased the latter share from one of the proprietors, 


and the plaintiffs in this case and certain other persons represent- 
ing the remaining 14}-anna share were made defendants in that 


“anit. The Civil Court, however, decreed the entire expenses 
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of the batwara to be borne by the plaintiffs in that case, upon 3868 
the ground that it was for his benefit alone that the batwara was Balsa 
ordered to be made. It ia to be borne in mind, that the Legisla- v 
ture has vested the Civil Court with full and ample jurisdiction TEA SIAL 
in the matter of such expenses, as is expressly provided fur by the 
5th section of Regulation XIX. of 1814. Whilst the estate was 
under batwara (partition), the Collector suddenly called upon the 
plaintiff and the other holders of the 143-anna share to pay in 
a certain proportion of the fees due to the Ameen who was 
employed in making the batwara (partition). No heed appears to 
have been paid to the direction contained in the decree of the 
Civil Court, nor does it appear that any permission was taken 
by the Collector from the Board of Revenue as to the mode in 
which the fees of the Ameen wete to be realized, as required by 
section 2 of Act II. of 1838. The batwara (partition) record 
merely shows that the plaintiffs and the other holders of the 14}- 
anna share were called upon to pay, simply upon’ the kaifiat of 
an Amla, who was directed by the Collector to prepare an 
estimate of the respective liabilities of the different shareholders. 
The respondents are unable to deny these facta, but they rely 
simply upon a Circular Order of the Board of Revenue, to which 
I shall refer hereafter. The plaintiffs paid in what theyr settled 
to be their own quota of the amount due, but the other holders 
of the 144-anna share having failed to pay up the balance, the 
whole 144-anna was sold under the provisions of Act XI. of 
1859, and purchased by the respondents. ‘The plaintiffs have, 
accordingly, brought this suit for recovering their own share out 
of the 14}-anna aforesaid, by annulling the sale. Both the 
lower Courts have dismissed the suit, upon the ground that the 
irregularities complained of by the plaintiffs have not been 
made out according to law. Hence the present special appeal. 

Upon the facts stated above, I am of opinion that the plaintiffs 
are entitled to a decree. It is manifest that there was no arrear 
due from the holders of the 144-anna share. The Civil Court: 
had already decreed that the expenses of the batwara were to 
be borne exclusively by the purchaser of the 13-anna_ share,, 
who was the plaintiff in the former suit, and the Revenue Autho- 
rities were bound to submit to that decree. I do not think that 
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1868 the Board of Revenue is competent to over-ride the directions 
“Bawsara regarding the distribution of the batwara expenses, contained 
many in a decree passed by a Court of competent jurisdiction, even 
Taba: Simal when the sanction of the Government has been obtained under 
the provisions of section 2, Act XI. of 1838. It is very true, 

that that section authorizes the Revenue Board, with the sanction 

of the Governor of Bengal, to fix the amount of remuneration 

to be paid to a batwara Ameen, and to cause the same to be 

levied from the parties concerned, in fhe same manner as an 

arrear of revenue, and at such periods and in such proportions as 

the said Board might think fit. But these last words “in such 
proportions, &c.,” do not authorize the Board of Revenue or even 

the Governor of Bengal, to interfere with an award made by a 
competent Court in the matter of such remuneration. It will 

be observed that the Civil Court is the only authority that can 

make an order for an unequal distribution of the expenses of 

a batwara. In other cases, where the batwara is made without 

a suit in the Civil Court, there is but one uniform rule regarding 

the payment of those expenses, in proportion to the jummas 

of the shares respectively held by the coparceners, among 

whom the batwara is to be made. See section4, Regulation 

XIX. of 1814. I think that the words “ such proportions” merely 

refer to the instalments by which the amount is to be realized, 

and that they have nothing to do with the respective liabilities 

of the different coparceners as between themselves, these liabi- 

lities being expressly defined by sections 4 and 5 of Regulation 

XIX. of 1814, both of which sections are still in force. To 

give any further latitude to the words of Act XI. of 1838, 

would be to nullify those two sections altogether, whereas the 

only section of Regulation XIX. of 1814, which was intended to 

be repealed by the later Act, was section 15. At any rate, it 

is clear, that in this case the Revenue Board has not made any 

otder in the matter of the batwara expenses. The Collector 

-8eems to have acted merely upon the report of an Amla, and 

a proceeding of this description can be by no means taken as a 
proceeding within the meaning of section 2, Act XI. of 1838, 
“conceding for the sake of argument only, that a proceeding 

under that seetion can over-ride a decree of the Civil Court. 
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It has been said that there is a general Circular Order of the 


1868 


Board of Revenue, which lays down the mode in which the | Bauwara 


fees of batwara Ameens are to be levied ; but such a Circular 
Order can hardly supply the place of a proceeding under the 
provisions of section 2, Act XI. of 1838; if we are at all to hold 
that by virtue of those provisions the Board of Revenue has 
been authorized to alter the respective liabilities of the different 
coparceners contrary to the express directions of the Civil 
Court. A Circular Order issued once for all and laying down 
a uniform rule -for the distribution of the batwara expenses 
would not be sufficient to meet the requirements of that section, 
if that section is to be interpreted as vesting the Board of 
Revenue with the power of setting aside the provisions of a 
final decree passed by a Court of competent jurisdiction; for if 
we are to suppose that the Board of Revenue -possesses such a 
power, that power must necessarily be exercised according to 
some supposed grounds of justice arising from some change in 
the circumstances of each particular case. It follows, therefore, 
that there was not.a single pice that could be realized 
from the 14}-anna shareholders as ‘an arrear of Govern- 
ment revenue. It has been said that the plaintiffs are estopped 
from contending, that there was no arrear due, because they 
have already paid in a certain amount as their own quota 
of that arrear. But this argument is not entitled to the 
least weight. If no arrearswere due from the plaintiffs, it 
matters very little that they have paid anything under the 
erroneous order passed by the Collector. It inay be doubted 
as to whether they can recover it back from the Collece 
tor; but it is perfectly clear that the Collector did not stop the 
sale of the plaintiffs’ share on the receipt of that amount, and 
it does not lie in any one’s mouth to say that the plaintiffs are 
precluded by their*conduct from impugning the existence of a 
legally sufficient arrear. ° 
The last objection taken by the pleader for the respondent: 
requires a separate notice. It hasbeen contended thatthe plaintiffs 
did not make this a ground of their complaint before the Commis-. 
sioner of Revenue, and they are therefore precluded from raising 
any objection against the validity of the sale. Upon such a ground 
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1868 under the provisions of section 33, Act XI. of 1859, I am of « 

Bansware opinion that this objection is not sound. The ground taken by 
the special appellants is one which strikes at the very root of 

the Collector’s jurisdiction to sell the property in question, nor 
does it appear to be a ground that could have been properly 
urged before the Commissioner of Revenue, inasmuch as that 
officer could not have set aside the sale even if the plaintiffs 
had brought it to his notice. Section 33 merely says that “ no 
sale for arrears of revenue or other demands realizable in the same 
manner as arrears of revenue are realizable, made after the passing 
of this Act, shall be annulled by a Court of Justice, except upon 
the ground of its having been made contrary to the provisions 
of this’ Act, and then only on proof that the plaintiff has 
sustained substantial injury by reason of the irregularity com- 
plained of; and no such sale shall be annulled upon such ground, 
unless such ground ghall have been declared and specified in an 
appeal made to the Commissioner under section 25 of this Act; 
and no suit to annula sale made under this Act’ shall be 
received by any Court of Justice, unless it shall be instituted 
within one year from the date of the sale becoming final and 
conclusive, as’ provided in-seetion 27 of this Act.” It will be 
observed, that the very first words of this section presuppose a 
sale for arrears of revenue or for other demands leviable in the 
same mannef as an arrear of revenue, and the provisions of that 
section can by no means apply to a case in which no such arrears 
were actually due. It will be seen that section 25 of the Act 
authorizes the Commissioner to annul a sale, only when there is 
an irregularity in conducting it, in contravention of the provi- 
sions of Act XI. of 1859, but the non-existence of an arrear 
being aground which affects the jurisdiction of the Collector 
to proceed under that Act,is not a mere irregularity in con- 
dycting the sale in contravention of that Act.” The plaintiffs 
were in no way bound to ask for the exercise of the discretion 
‘vested in the Commissioner under the provisions of the following 
section, viz. section 26. That section evidently applies to those 
avhose estates have been regularly and properly sold, but who, 
under the special circumstances of the case, might be deemed 
by the Commissioner as parties entitled to some merciful consi~ 
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deration from the hands of the Government. At any rate, it 
is clear that the Commissioner himself could not have granted 
any relief in this case under the provisions of section 25, and 
it is an appeal under that section, and that section only, that is 
required by the provisions of section 33. ‘The wording of the last 
section is very significant. It has been already observed 
that the first portion of the section starts with an admitted 
sale for arrears of revenue, and then it goes on to say that 
when euch a sale has taken place, it shall not be annulled 
by the Civil Court, except upon the ground, that the sale 
has been conducted in an irregular manner contrary to the 
provisions of the Act, and except when the irregularity 
complained of has been productive of substantial injury, and 
has been already made the ground of an appeal to the Com- 
missioner of Revenue. The words are “ and no such sale shall be 
annulled upon such ground, unless an appeal has been preferred 
to the Commissioner under the provisions of section 25.” The 
words ‘ sach sale” and “such ground” clearly show that a sale 
for arrears, realizable as arrears of revenue, is assumed 
throughout; and the only objection which can be brought for- 
ward for, obtaining a reversal of it, when that assumption 1s 
found to be correct, being that of irregularity in conducting it. 
Such irregularity, when opposed to Act XI. of 1859, is made 
the only ground upon which the Commissioner can grant any 
relief under section 25 of that Act. The words of the succeed- 
ing clause, with reference to the period of limitation, applicable 
to such suits, also go to show that there are grounds other than 
that of irregularity in conducting the sale upon which the 
Civil Courts might annul it, Act XL of 1859 does not lay 
down any rule as to what should be realized as arrears of 
revenue. It merely lays down the formal rules which the 
Collector should go through for the purpose of effecting a sale 
for arrears of revenue, when such arrears are legally in existence, 
under other Acts and Regulations. “ 

It is clear, therefore, that the provision of an appeal to the 
Commissioner is not applicable to this case, and our general juris- 
diction, under section 1, Act VIII. of 1859, remains unaffected. 
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iss T have already observed, that the - ‘jurisdiction of the Collector 
“or to hold a sale under Act XI. of 1859, is- essentially dependent 
upon the existence of a legally sufficient arrear, and it appears 

to me unreasonable to suppose that the legislature has taken 
away from parties their remedy in a case in which no arrear 
was due, when a mere informality in conducting the sale might 
be sufficient to vitiate it. To put such a construction upon 
section 33, appears to me to lead to the inevitable conclusion 
that the Collector might safely contravene the provisions of all 
other Acts and Regulations, provided he adheres to the mere 
formalities of a sale prescrtbed by Act XI. of 1859, unless the 
Commissioner would choose, out of mere commiseration, to report 
the matter to Government as a case of hardship under section 
26, which section is not even alluded to in section 33 ; and under 
which section, therefore, the special appellants were not bound 
to appeal to that officer against the proceedings of the Collector. 
Suppose, for instance, that the Collector had sold the estate of 
one person for arrears of revenue due from auother,-which, in 
fact, is the present case, and that the sale had been conducted 
in strict conformity with the provisions of Act XI. of 1859,— 
can it be said that the sale-would. stand good if no appeal had. 
been preferred to the Commissioner, when it is clear that the 
Commissioner could not have granted any relief under section 
25, as there would be nothing in the Collector’s proceedings 
contrary to the provisions of Act XI. of 1859. In such a case, 
‘ it’appears to me manifestly erroneous to hold, that a party is 
bound to appeal to a particular authority upon a particular 
ground, when that authority to whom that appeal is to be 
preferred can give him no relief upon that ground. I think 

that such a construction would be opposed to the letter as well 

as the spirit of the Act, and there can be no doubt thatif no 
remedy were available to the plaintiffsin the present case, it 
would be passing over a gross act of injustice, however unwil- 
lingly that act might have been committed by the Collector. 

The sale in question appears to me, consequently, to have been, 

ab initio, null and void; and it cannot, therefore, be taken as a 
“sale for arrears of revenue,” within the meaning of section 33, 
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Act XI. of 1859. The case of Umesh Chandra Chatterjee v. 
Lhe Collector of the 24-Pergunnas (1) is, no doubt, directly in 
favor of the respondents, but I am sorry to say that, for the 
reasons given above, I am unable to concur with the learned 
Judges who passed that decision. I would, therefore, refer 
this case to a Full Bench for an authoritative decision. 


Jackson, J.—I incline to think, generally, for the reasons 
stated by Mr. Justice Dwarkanath Mitter, that the Civil 
Court was competent to entertain a suit for the reversal of the 
sale in the present case, and that the sale ought to have been 
set aside and the property restored to the plaintiff; but as this 
opinion is in conflict with the ruling cited in Umesh Chandra 
Chatterjee v. The Collector of the 24-Pergunnas (1), it is necessary 
the case should go before a Full Bench. 

The question to be decided is as follows: On the suit of one 
or more co-sharers, a batwara (partition) is decreed by the Civil 
Court, which makes provision in its decree for the payment of the 
expenses of partition by certain co-sharers indicated. On pro- 
ceedings taken before the Collector in pursuance of the decree, 
he calls upon some of the co-sharers, not in accordance with the 
decree, but upon other considerations, to pay in the expenses 
(Ameen’s fees) remaining due; and on failure by such co-sharer, 
(not being the party ordered by the Civil Court to bear the 
expense) puts up the share of such co-sharer for sale as for an 
arrear of Government revenue. ‘The co-sharer whose share ¥ 
sold, without making an appeal to the Commissioner of Revenue, 
under section 33, Act XI. of 1859, brings a suit to set aside the 
sale and to recover the property, alleging that there was no 
arrear due, which was recoverable as an arrear of Government 
revenue, and that the provisions of the Act do not apply. Is 
the suit cox zable by the Civil Court or not? 
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if section 4 of Regulation XIX. of 1814 applied, but 
section 5 was what he should looked at. Nor has section 2 
of Act XI. of 1858 any bearing upon the ense. Section 33 
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ofAct XL. of 1859 presupposes the existence of an arrear or other 
demand, which there was not in this case,*so that does not apply. 
It was decided in Jugal Kishor Roy v. Khaja Ashanullah (1), 
Sarup Chandra Bhattacharji y. Kashishwari Dasi (2), and Ala 
Baksh Shah v. Nubi Baksh (3) that where a Collector sold the 
immoveable property of the judgment-debtor, without first selling 
the moveable property, a Civil suit will lie to set aside the sale by 
reason of illegality and want of jurisdiction. Under the cir- 
cumstances of the present case, it is clear that the whole pro- 
ceedings of the Collector were from the very beginning illegal 
and without jurisdiction, and therefore null and void; therefore 
the party aggrieved by the act of the Collector has his remedy 
in the Civil Court. 

Baboo Annada Prasad Banerjee for respondents.— Appellants 
ought to have first proceeded under Act XI. of 1859. After the 
notice of demand was served upon them, they could have 


- appeared before the Collector, and objected that they were notliable 


for the demand. They had also the right of appealing to the Com-" 


missioner under section 25, and on failure to obtain the desired 


18 Feb,, 1869; 


relief trom the Commissioner, they were then entitled to institute 


a Civil suit, otherwise not, The decision in the case of Figal 


Kishor Roy v. Khaja Ashanullah (4) takes a limited view of the 
Sale ‘Law. Section 25 does not merely provide for the 
irregularity in conducting the sale, but generally for the infrac- 
tion of the provisions of the Sale Law by the Collector. The 
deveral decisions cited by the pleader for the appellant, only 
go to the extent of showing that, under the circumstances of 
those cases, the proceedings of the Collector were held to beillegal. 
But all acts of illegality do not necessarily imply a want of 
jurisdiction, the proceeding of the Collector in this case was 
not without jurisdiction ; and cannot, therefore, be impeached. 
Nawab Sidhi Nazar Ali Khan v. Ajodhyaram Khan (5). 

The opinions of the Full Bench were dclivered as-follows:— 

Macrnerson, J.—I would answer this question in the 
affirmative, for there was nothing due from the plaintiff which 

(1) 4 W.R. (Act X. Ral), 6. (4) 4.W. Ri (Act X. Rul), 6. 


(2) 6 W.R, (Act X. Rul.), 55. (5) 10 Moore’s I. A., 540. 
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was recoverable as an arrear of Government revenue, and there- 
fore the provisions of Act XI. of 1859 are not applicable to the 
case, and the plaintiff is. not debarred by that Act from bring- 
ing the present suit. : 7 

As the partition was being carried out by the Collector under 
a decree of. a Civil Court, and aa the latter had directed that all 
the costs of the partition should be paid by the proprietor of 
the 1d-anna share alone, the Collector had no power to order 
the Ameen’s costs to be paid by the plaintiff. That this is 80, 
appears upon a consideration of Regulation XLX. of 1814 and 
Act XI. of 1838, upon which two enactments the whole question 
turns, It is quite clear that, when the partition is made under 
a decree of a Civil Court, the Court, and not the Collector, 
has power to direct by whom and in what proportions the costs 
are to be paid. 

Section 3 of Regulation XIX. of 1814 enacts, that “ the 
division of every zemindari, independent talook, or other estate 
paying revenue immediately to Government, which may be 
ordered to be divided into two or more distinct estates, and the 
apportioning of the fixed jumma on the whole of the estate on the 
several shares, are to be executed under the superintendence of 
the Collector of the District in’ which the estate may be sityated.” 

. Section 4 relates to cases in which the co-sharers all join in 
applying to the Collector for a partition, without their having 
recourse at all toa Civil Court. It is provided that all autho- 
rised expenses incurred in making the division are to be borne 
by the proprietors in the proportion which the jumma of their 
respective shares, after the division has been completed, shall 
bear to the jumma of the whole estate. “ This rule, however, 
is not be understood to preclude the parties concerned from 
entering into private adjustment among themselves of the pro- 
portions in which such expenses shall be. severally borne by 
them; and whenever the whole amount demandable on that 
account shall be tendered to the Collector by one or more of the 
parties, he shall receive the same accordingly; and, on the 
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contrary, if the amount be not so tendered, he is to enforce the: 


rule above laid ddwn (if it be not paid) by the- same process, 
against the sharer or sharers failing in the payment of their 
proportions, as is prescribed for levying arrears of revenue.” 
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Section 5 relates to cases in which the partition is to be car- 
ried out by the Collector in obedience to the direction of a 
Civil Court. It says: ‘ Whenever the Courts of Justice may 
pass a decree awarding to any person the proprietary right in 
a‘portion of an estate paying revenue to Government, 
and may issue a precept to the Collector requiring him to divide 
the estate, * * * * they shall make it a general rule to direct at the 
same time that the party or parties who may have withheld 
the right so decreed, shgll defray the whole of the expense 
which may be incurred in the subsequent proeess of dividing, 
separating, and giving possession of, and apportioning the 
public revenue on the portion of the estate or land so decreed. 
Provided, however, that if any special reason shall appear for 
a deviation from this general rule, the Court shall be at liberty 
to direct the expense in question to be defrayed by all, or any 
of the parties to the decree, in such proportions as the Court 
passing the decree may, from a consideration of the particular 
circumstances of the case, deem equitable. Copies of all orders 
which the Courts may pass under this section are invariably 
to be transmitted to the Collector for his guidance, together with 


the precept which the Court may issue to him requiring him to 


divide the estate.” 

It will be observed, that it is not provided that the Collector 
is to enforce payment of expenses or costs which are payable 
under section 5, or that the amount is to be levied (like costs 
or expenses payable under section 4), by the process “ prescribed 
for levying arrears of revenue.” 

Section 12 enacts, that ‘“‘ when an estate shall be ordered to be 
divided, the Collector shall appoint a creditable Ameen to make 
the division, who shall receive a percentage, on the amount of 
the jumma of the whole estate, as a remuneration for his trouble 
and the expense of establishment.” 
~ Section 15 fixes the amount of the Ameen’s percentage, and 
provides that when a measurement of the land is necessary, the 
additional establishment for the performance of this special duty 


-« shall be separately paid by the sevegal sharers in proportion 


to their respective interests in the estate, by a monthly allowance 
to be approved by the Collector.” This section also provides 
that the Collector on delivering the sunnud to the Ameén, shall 
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advance to him one-third of his percentage, and it gives direc- 
tions as to how and when the remaining two-thirds are to be 
paid. 

But this section (15) is repealed by Act XI. of 1838, section 2 
of which enacts “that it shall be lawful for the Sudder Board 
of Revenue at Calcutta, with the sanction of the Gover- 
nor of Bengal, to fix the remuneration of an Ameen, and to 
cause the same to be levied from the parties concerned, in the 
same manner as an arrear of revenue, at such periods, and in 
such portions, as the said Board may think fit.” 

It is under the authority supposed to be given by these sections, 
that the Collector, in the present case, treated the amount in the 
payment of which the plaintiff made default, as an arrear of 
revenue, and sold his share under Act XI. of 1859. 

Section 5 of Regulation XIX. of 1814, which gives the Civil 
Court power to direct by whom and in what portions the ex- 
penses of the partition are to be borne, remains unrepealed. 
Section 15 alone is expressly repealed by Act XI. of 1838; and 
the object of that Act is merely to abolish the fixed percentage, 
and the other rules relating to the percentage contained in section 
1S, and to-eubstitute in thejr room a variable. remuneration to 
depend upon the discretion of the Board of Revenue, exercised 
with the sanction of the Governor of Bengal. Section 2 of 
Act XI. cannat be read as repealing one of the most material 
parts of section 5 of Regulation XIX. of 1814, merely because 
it empowers the Board of Revenue, with the sanction of Goy- 
ernment, to fix the remuneration of an Ameen, and to cause 
the same to be levied as an-arrear of revenue in such propor- 
tions as the Board may think fit. It is to be read as applying 
only to cases under section 4, which empowered the Collector 
to enforce payment of the expenses incurred in making partitions 
under that section, and not as interfering with the jurisdiction 
expressly given to the Civil Courts by section 5. . 

Section 15 of Regulation XIX. of 1814 having been repealed, 
the Collector is not now, whatever he may have been so long 
as that section remainedgin force, under any obligation to make 
an advance to the Ameen. If the party who has been directed 
by the Civil Court to pay the costs, does not do so, and if none 
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1868. of the others interested put the Collector in funds to proceed, 

| Basser all that the Collector has to do is to hold his hand,.and report 

v. the state of things to the Civil Court, under whose precept he 

Date ‘Stray is acting. The Civil Court has ample power to deal with such 
a contingency. : 

It is not unworthy of remark, that in none of the letters or 
orders of the Board of Revenue upon the subject of + partitions, 
can I find any allusion to section 5 of Regulation XIX. of 1814, 
or to the case of a partition which is made by the Collector in * 
obedience to an order of a Civil Court. ‘Section 4 is the section 
to which alone express reference is made, and the form which is 
given in the later rules as that to be used by the Collector 
in making his report to the Commissioner as to batwaras (parti- 
tions) which are pending, is expressly stated in the rule to be the 
form of the report to be made by Collectors under clauses ] and 3 
of section 4, It is probable that it never was intended by the 
Board of Revenue that their rules sh ould be applied to cases 
falling under section 5. 

Tt remains to consider whether the sale having, as a matter of 
fact, been conducted under Act XI. of 1859, the present 
suit is therefore barred. I agree substantially with Mr. Justivé 
Dwarkanath Mitter in the observations which, in referring the 
matter to a Full Bench, he made on this part of the case. I 
think that as nothing was due from the plaintiff which could 
legally be recovered from him as an arrear of Government 
revenue, the Collector had no jurisdiction to proceed against the 
plaintifPs property under Act XI. of 1859. That Act defines 
what the term “ arrears of revenue” means, and declares that the 
“ CivilCourts shall have no jurisdiction to interfere when sales: 
have taken place under the provisions of the Act.” In the present 
case, no arrears of revenue was due, nor anything which could . 
legally be levied as such. Act XL.of 1859, therefore, did not 
apply to the case at all, and the sale did not take place under 
its provisions. ° 

The case resembles an adjudication of bankruptcy where 
there is no petitioning creditor’s debj or where the alleged 
bankrupt is not a trader,—see Perkin v. Proctor (1). The 
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Collector’s jurisdiction was a limited one, and as he had no 
power to ask the plaintiff to pay any part of the costs of the 
batwara (partition), and there was therefore no demand against 
the plaintiff realizable in the same manner as arrears of revenue, 
he had no power to order the sale; and, consequently, the case 
8 not one within section 33 of Act XI. of 1838. There was an 
absence of jurisdiction to order the sale, and not ® mere error or 
irregularity in conducting it. 

On the whole, I think the plaintiffs suit was properly brought 
in a Civil Court, although no appeal was made to the Commis- 
sioner under section 33 of Act XL. of 1859. 


Peacocs, C. J., Baytey and Giover, JJ., concurred. 


Jackson, J.—{ After stating the facts, and observing that it 
did not appear that the present question had been distinctly 
raised until the special appeal, continued): I proceed to state the 
opinion at which I have arrived, and the subject may, for this 
purpose, be conveniently divided into two heads. 

1st.—Is it competent to the Civil Courts, with a view to 
affordirfg relief’ to a suitér who complains of a sale as made 
without authority of law, to inquire whether, in the particular 
case, the Collector had authority to sell? 

2nd.— Was the Collector in the present case competent to sell? 

The jurisdiction of the Civil Courts is broadly based on the 
Ist section of the Code of Civil Procedure, which declares that 
“the Civil Courts shall take cognizance of all suits of a civil 
“nature, with the exception of suits of which their cognizance 
‘is barred by any Act of Parliament, or by any Regulation of 
‘the Codes of Bengal, Madras, and Bombay, respectively, or 
“by any Act of the Governor Genéral of India in‘ Council.” 

This section comprises matters cognizable by the Civil Courts. 
By the use of the words “suits of a civil nature,” the Code 
avoids the details given in the Regulations, and it is thereby 
intended to include all suits of a civil nature. The provision 
for exemption is generally given so as to include exemptions 
already made, or which may hereafter be made by any Act 
of Parliament, Regulation, or Act. For instance, all causes of 
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1ssé“ action in matters of a criminal nature are excepted by the 
Basxara Regulations: actions thereon will not, therefore, lie in the Civil 
nad Courts under this Code. And certainly the compulsory sale of 
Pace SisAL a man’s estate, in order to realize a demand for which he was 
not liable, on account of the expenses attending an operation 
which he did not desire, and which was never completed, is a 
wrong than which it is difficult to conceive any more serious. 
And the recovery of an estate taken out of the plaintiff's hands 
by such a sale appears to be a relief which he may most reason- 
ably ask for, unless the cognizance of the wrong and the 
granting of the relief be éxpressly barred by any existing 
legislative prohibition. 

The purchasers contend, that section 33, Act XI. of 1859, 
expressly prohibits the cognizance of this suit, and we must, 
therefore, consider the precise effect of that section. The 
words are: “No sale for arrears of revenue or other demands 
“ realizable in the same manner as arrears of revenue are realiz- 
“able, made after the passing of this Act, shall be annulled by a 
“ Court of Justice, except upon the ground of its having been 
“made contrary to the provisions of this Act, and then only on ; 
“proof that the plaintiff has sustained substantial injury by 
* reason of the irregularity complained of ; and no such sale 
* shall be annulled upon such ground, unless such ground shall 
“have been déclared and specified in an appeal made to the 
“ Commissioner under section 25 of this Act; and no suit to 
“annul a sale made under this Act shall be received by any 
“ Court of Justice, unless it shall be instituted within ‘one year 
“from the date of the sale becoming final and conclusive, as 
“ provided in section 27 of this Act; and no person shall be 
“ entitled to contest the legality of a sale, after having received 
“any portion of the purchase-money. Provided, however, that 
“ nothing in this Act contained shall be construed to debar any 
“person considering himself wronged by any act or omission 
“connected witha sale under this Act from his remedy in a 
“ personal action-for damages against the person by whose act 
* or omission he considers himself to have been wronged.” 

It will be seen that there is one ground, namely, a contraven- 
tion of the provisions of the Act accompanied hy proof that 
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the plaintiff had sustained substantial injury by reason of the 
irregularity complained of, upon whieh sales made “after the 
passing of the Act” and “under the Act” may be annulled by 
a Court of Justice, provided that the plaintiff shall have made 
an ineffectual appeal on the same ground tothe Commissioner, 
and provided that the suit be commenced within one year, and 
that the plaintiff have received no part of the purchase-money. 


Now, the only ground on which the Commissioner can enter- 
tain an appeal and annul the sale is stated in section 25, viz., 
that ‘it shall appear to him not to have been conducted according 
to the provisions of the Act.” 

Taking the two sections together, it is clear that the appeal to 
the Commissioner and the resort to a Civil suit heré spoken of, 
and guarded by so many restrictions, were meant to apply to 
errors of procedure, the authority to sell being unquestioned. 

But if the respondent’s contention be correct, the Collector 
might not merely sell for an arrear of revenue where no arrear 
was due, but sell one estate for the arrear due upon another, 
or sell to recover an amount due upon a bond; and so long as 
he carefully observes the form and rules prescribed by the Act, 
the unfortunate owner would be without a remedy. For the 
power reserved to the Commissioner by section 26, to represent 
a case of hardship or injustice to the Board of Revenue, who, 
if they see cause, may recommend to the Local Government to 
annul the sale, a power which may be exercised or not at the 
discretion of the Commissioner, affords a safe-guard (if it would 
touch the case at all) very far short of the right of submitting 
one’s wrong to’ the Courts of Law, which are governed by 
settled principles, and where redress, if denied by an inferior 
tribunal, may be obtained on appeal. 


I think that section 33 refers to sales for arrears of revenue, 
&c., made under the Act, that is, where the Collector had 
authority to sell, but which from defect of procedure are pro- 
ductive of injury to the party, may be set aside; but that, cases 
in which there is a total want of jurisdiction in the Collector, 
for example the cases mentioned in the 8th section, are not 


touched by section 33 at all. 
3—B 
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This view derives confirmation as well as from the different 
class of circumstances by which the sale is to be affected, as 
from the use of a different term in section 8, to indicate the way 
in which the sale is to be affected; for, while section 33 
provides that by reason of irregularitiesin the conduct of the 
sale, the sale may be annulled or cancelled and have its efficacy 
taken away, on the other hand, there seems to be fair ground 
for inferring, that section 8 refers to circumstances which é 
priori ought to bar the sale, and which, if the sale take place 
notwithstanding, will avoid it or make it avoidable. 

It is no doubt possible te make too much of mere verbal 
distinctions, and all that is necessary for the purposes of the 
present discussion is to show that the Act itself contains a 
reference to cases in which asale under the Act might be 
avoided other than the cases in which an appeal might be 
entertained by the Commissioner. 

But it is quite possible to conceive sales under color of Act 
XI. which are not sales on account of an arrear of revenue or 
of any demand recoverable in the same manner as arrears of 
revenue; and the appellant contends that the sale which took 
away his estate is a sale of that character. ae” 

Take, for instance, the case of a Collector selling land 
which was not an estate paying revenue to Government, or 
selling for the realization of unpaid Municipal taxes. It would 
clearly bean answer to a suit brought for the purpose of setting 
aside such a sale that the suit was barred by section 33, 
Act XI. of 1859. 

Where the competency of a Court or an authority invested 
with a limited jurisdiction to do a particular act depends upon a 
condition precedent, and that condition is not shown to exist, 
the act done in the absence of such condition will, I think, be 
wholly void, and an action will le to set it aside, as in the case 
ef an adjudication of bankruptcy where the party adjudged 
a bankrupt is not a trader, or there is no debt to a petitioning 
creditor. I take it, therefore, that if the plaintiff can show that 
the act is irrelevant, his suit to set aside the sale will be quite 


maintainable, though he should not have made an appeal to the 
Commissioner, 
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Tam under the impression, that it has been decided by the late 


Sudder Court that, in a suit of this description, the 12 years’ Batsxaru 


rule of limitation, and not that of one year, will apply. It is 
necessary, therefore, to see whether in this case, the sale was 
under the provisions of the Act. Was it made on account of 
any demand which, by any Regulation or Act in force, is 
directed to be realized in the same manner as arrears of revenue? 

Act XI. of 1859 does not itself contain any enumeration of 
such demands, though some of them are specified ; but the 
authority for so realizing particular demands is contained in the 
enactments which deal with the different subjects. 

Regulation XIX. of 1814 and Act XI. of 1838 have been 
supposed to give authority for treating the expenses of butwaras 
(partitions) generally as demands recoverable under the Sale Law. 
But it seems very clear that such authority extends only to 
cases in which the parties make direct application to the Collector. 
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The Act of 1838 was merely a substitute for the repealed . 


section 15 of Regulation XIX. of 1814. That section itself 
provided rules under which the Ameen was to be remunerated 
by a fixed percentage, and certain portions of the sum allowed 
were to be paid to him at various stages of the inquiry. i 

By the new Act, it was left to the discretion of the Board of 
Revenue, with the sanction of Government,to fix the remuneration 
of an Ameen, and to cause the same to be levied from parties 
concerned, in the same manner as an arrear of revenue, at such 
periods and in such proportions as the Board might think fit. 

The repealed section did not contain any authority for the 
levying of the Ameen’s fees, the needful authority being contained 
in section 4, by which, unless the parties came to an agreement 
as to the proportions in which the expense was to be borne, and 
made tender to the Collector accordingly, the whole was to be 
levied from them “by the same process against the sharer or 
“sharers failing in the payment of their proportions as is pre- 
“ scribed for levying arrears of revenue.” That section has not 
been repealed, nor has the 5th section ; and consequently the 
words of Act XI. of 1838 must be so read with the words of 
those two sections; that the words “ parties eéncerned” shall be 
interpreted strictly in accordance with the circumstances, that 
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1868 is to mean the co-sharers in general where the application has 
Basnari been made to the Collector direct, but where the partition is 
. under a decree of the Civil Court, then the sharer or sharers who 

an kk STEAL may have been ordered by the decree to bear the expense. 

Nor indeed, now that the Collector is no longer catled upon 
to advance the funds required, does there seem to be any reason 
why he should proceed in the matter until he has received the 
necessary amount; and if a precept were issued in any case to 
the Collector to make a batwara (partition) at the expense of 
any party indicated, I conceive that it would bea perfectly good 
return if the Collector certified that the expenses had not been 
deposited, on which the Court might proceed to make further 
order as it thought fit. If the law were otherwise, one co-sharer 
might ruin or seriously injure the others by obtaining a decree for 
partition at his own expense, and then, by wilfully with-holding 
the Ameen’s fees, causing the whole estate to be put up to sale. 


+ In this case it is quite clear that the plaintiffs were under no 
liability to pay in the expenses of a proceeding which was not 
for their benefit, and that the sale, under such circumstances, 
of their estate as for an arrear of Government revenue, was 
an act done wholly without authority ; that the sale conveyed 
no title, and that the plaintiffs are, consequently, entitled to 

« recover possession by a suit in the Civil Court. 


I would, therefore, answer the question put to us in the 
affirmative. 


I have stated my own view founded upon such construction 
as I have been able to put upon the sections of Regulation 
XIX. of 1814, and it is a satisfaction to me to be able to cite 
in confirmation of it the opinion of Sir Henry Ricketts, one 
of the ablest and most experienced Revenue Officers this coun- 
try has seen in our days. ‘he opinion is to be found in a little 
work of his, no doubt of an elementary character, but prepared 
with much care for the assistance of young officers in passing 

- their examinations; and itis all the more emphatic from the 
particular form, that of question and answer, in which the book 
was composed. The question and answer will be found at page 
52 of the 2nd edition. 
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Before Sir Barnes Peacock, Ki., Chief Justice, Mr. Justice Bayley, Mr. Justice _ 
L. §. Juchson, Mr. Justice Macpherson, and Mr. Justice Glover. 


THE QUEEN v. BHAGAIDAFADAR.*_ So > 
Resistance of Civil Process—Penal Code (Act XL V of 1860) 8. 186—Jurisdiction 
of Criminal Courts— Criminal Procedure Code ( Act XX V of 1861). 


‘The resistance of process of a Civil Court is punishable, unde¥ the Qoge of 
Criminal Procedure, by a Court of Criminal Jurisdiction. 


Buag@ar Darapar and Fatik Gazi were sent for trial to the 
Officiating Joint Magistrate of Jessore, by the Judge of Small 
Cause Court of that district, on a charge of Irving resisted the 
process of his Court, The Joint Magistrate declined to try the 
case, being of opinion, on the authority of Chandra Kant Chucker" 
butty (1), that the Small Cause Court alone had power to deal 
with it. The Judge of that Court, therefore, asked the opinion 
of the High Court on the question whether a Small Cause Court 
is empowered to punish resietance of its process without reference 
tothe Magistrate. He said: In the case of Chandra Kant 
Chuckerbutty (1), it was held by Loch and Glover, JJ., 
that a Civil Court cannot make over a ease of simple 
resistance of its process to a Magistrate for trial, section 
25 of Regulation IV. of 1793 being still in force; but this 
decision is, I find, opposed to Cireular Order No. 121, dated 
the 13th January 1863, which says that any offence that may be 
construed .to be an offence provided for by the Penal Code, 
must, under section 2 of that Code, be punishable under its 
provision, Assuming that the decision in question will apply, a 
further question arises, whether the provisions of the Regulation 
referred to in that decision have been made applicable to Small 
Cause Courts in the Mofusail or not ? They certainly have not 
been made applicable by Act XL. of 1865 or any other Act; and 


* Reference by the Judge of the Small Cause Court of Jessore. 
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it, therefore, appears to me that I have no power to punish 
resistance of a process ofemy Court’ without reference to the 
Magistrate.” 

The case was submitted for the opinion of a Full Bench, 
under the following order by Peacock, C. J., and Bayer, J.: 
“The decision of the Officiating Joint Magistrate may be 
referred to a Full Bench.” 


The opinion of the Full Bench was as follows: 


co 
Puacock, C. J.—The question is, whether the resistance of 


process of a Civil Court is punishable under the Code of 
Criminal Procedure by the Courts of Criminal Jurisdiction. It 
is unnecessary to determine whether the offence is punishable 
by a Civil Court, if it chose to take cognizance of it. 

By section 186 of the Penal Code, it is an offence to obstruct 
any public servant in the discharge of his public functions, and 
by section 21, every officer of a Court of Justice whose duty it is 
to execute any judicial process, is a public officer. The offence, 
therefore, is punishable under the Penal Code. Offences punish- 


able under section 186 of the Penal Code are by the Code of 


Criminal Procedure made punishable by the Courts mentioned 
in column 7 of the Schedule to that Act. 


Bayer, MacrHerson, and Guiover, JJ., concurred. 


Jackson, J.—I only wish to add, that it appears to me that 
there has been a misapprehension in regard to the applicability of 
the provisions of sections 22 to 25 of Regulation IV. of 1793 to the 
subordinate Civil Courts, These provisions, as originally enacted, 
applied only to the Courts of the Zilla Judges. It was held iu 
Lliah Buhsh Chowdry, petitioner (1), that by the provisions of Act 
VI. of 1843, the power of punishing resistance of process, being 
part of, as being included among the rules for, the trial and deci- 
sion of all original suits, had been extended to the Courts of the 
Principal Sudder Ameens; and the Sudder Court would, doubt- 
less, have held that, by the parity of reasoning, the power had 
been subsequently conferred by Act XXVI. of 1852 on the 

Q) 8. D. B. (1852), 71. 
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Sudder Ameens and Moonsiffs. Whether that view was correct _ 1868 
or no, those Acts have been since wholly repealed by Act X. Tux Quean 
of 1861; consequently, the provisions of section 24, RegulationTV.  gavoar 
of 1793, if they are still in force, now stand as they originally, Daravar. 
did, applicable only to the Courts of the Zilla Judges, It, 
therefore, seems to me that there is no ground for holding that 
resistance of process of the subordinate Civil Courts can be 

dealt with by those Courts under the Regulation of 1793. It 

also appears to me more than doubtful, whether the provisions 

of the section are not superseded by section 2 of the Indian 

Penal Code, in so far as any case of resistance of process falls 

within the provisions of the Code. 


Before Sir Barnes Peacock, Kt, Chief Justice, Mr. Justice Bayley, Mr. Justice 
L, S. Jackson, Mr. Justice Macpherson, and Mr. Justice Glover, 


THE QUEEN v. SRIKAN'T. CHARAL, * 1868 
Sept. 2. * 





Criminal Procedure Code Act XXV. of 1861), ss. 362 and 363—Pleading 
Guilty— Assessors. 3 


A conviction of prisoner on a plea of guilty before a Court of Session is. valid, 
although there were no Assessors, 

One Srikant Charal pleaded guilty to the charge of volun- 
tarily giving false evidence in a stage of judicial proceeding. 
He was sentenced by the Sessions Judge of Dinagepore, who 
did not employ any Assessors for the trial of the case. 

The case came up before L. S. Jackson, J., on review of 
Jail Delivery Statement; and he referred it toa Full Bench, 
with the following remarks : 

“ A letter (1) of the Registrar of this Court, dated 28th Feb- 
ruary 1866, para. 2, states that where the prisoner pleads guilty, 
the opinion of the Assessors is unnecessary. This letter, or 
the extract containing. this opinion, having been printed in the 
Weekly Reporter, is doubtless accepted as authority, and the 
Judge in this case improves upon the ruling by not employ- 
ing Assessors at all. I think the opinion expressed in the 
letter is incorrect, and the course taken by the Judge in 
this case unwarranted by law. It appears to me that, by 

* Referred on review of Jail Delivery Statement by the Ji udge of Dinagepore. 

(1) No. 157, to the Officiating Sessions Judge of Cuttack, 
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the terms of section 324 of the Criminal Procedure Code, 
where trials are not by Jury, the Court of Session is not 
duly constituted without Assessors who are members of 
it; that with a view to the “commencement of the trial,” as 
provided in section 362, the accused must be brought before a 
Court so constituted; and if he plead guilty, the Assessors, as 
members of the Court, ought to give their opinion whether or 
not he should be convicted on his plea, this being a matter in 
the diseretion of the Court, though of course the decision on 
this, as on other points, is vested exclusively in the Judge. It 
may be objected, with reference to the part of the language of 
sections 362 and 363, that in such cases there is no trial, inas- 
much as the accused has pleaded guilty instead of « claiming 
to be tried,” and that Assessors are only needed with a view 
to “ trial” (324). But I think it clear that the word “ trial” is 
used in many sections of the Code to indicate a judicial pro- 
ceeding, in which an accused person has been convicted or 
acquitted, and not particularly a proceeding in which the issue 
has been tried by the Court or Jury, e. g. sections 381 and 408 
(for I presume that a man who has been convicted on his own 
plea of guilty may yet appeal, as for instance, against the 
legality of the sentence.) ‘But if there has been no trial, in 
cases where the accused pleads.guilty, then the Code has pro- 
vided neither procedure for passing sentence nor right of appeal 
in such cases. 


I think the matter should be laid before a Full Bench, with 
a view to determine the law on this point, and to get rid of 
the letter above quoted.” 


The opinion of the Full Bench was delivered by— 


Peacock; C. J.—We are of opinion that in the case of a 
prisoner’s pleading guilty before a Court of Session, the con- 
viztion upon that plea is valid, although there are no. Assessors. 
See sections 362 and 363 of the Code of Criminal Procedure. 
If the accused refuse to plead, or claim to be tried, the Court 
must proceed to try the case; and in that case, where the trial 
is not by Jury, it must, according to section 324, be conducted 
with the aid of two or more Assessors as members of the Court. 
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Before Sir Barnes Peacock, Kt., Chief Justice, Mr. Justice Bayley, Mr, Justice 
L. S. Jackson, Mr, Justice Macpherson, and Mr. Justice Glover. 


THE QUEEN v. KAZIM THAKOOR.* 


Letters Patent, 1865, s. 86— Criminal Procedure Code (Act XXV. of 1861), 
s. 420—Criminal Appeals, 


When a criminal appeal is heard by two Judges, sitting as a Division Court, and 
they differ in opinion, the opinion of the senior Judge must prevail under section 
36 of the Letters Patent of the High Court, notwithstanding section 420 of the 
Criminal Procedure Code. 


One Phili was charged with having married one Bishay, 
during the life-time of her husband Dhunulat. Kazim 
Thakoor and Magu Thakoor, the brother and the uncle of 
Phili, were charged with having abetted the said marriage of 
Phili. 

The priconers pleaded not guilty, and alleged that Dhunulai, 
the former husband of Phili, had divorced the girl. 

The Sessions Judge, concurring with the assessors, found all 
the prisoners guilty of having committed an offence punishable 
under section 494 of the Penal Code. But he discharged the 
prisoner, Phili, considering her youth and the influence which 
her brother and uncle might have exercised over hers and sen- 
tenced Kaziin and Magu to one year’s rigorous imprisonment. 

Kazim and Magu Thakoor appealed; and the appeal came 
on for hearing before E. Jackson and Gover, JJ., who were 
divided in opinion, Jackson, J., considered that the prisoners 
ought to be acquitted, on the ground that it was not on them to 
prove their innocence, but the prosecutor ought to have proved 
their guilt. Guover, J., considered that the case ought to be 
remanded for a new trial. The question then arose whether, 
having regard to section 420 of the Criminal Procedure Code (1), 


* Criminal Appeal from Dacca, 


(1) Act XXV. of 1861, s. 420.— the sentence or order of a lower Court 
“The sentence or order of the Sudder on appeal or revision, shall be signed 
Court modifying, amending, or reversing Ly at least two Judges of such Court,” 
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1868 the opinion of the senior Judge ought to prevail under section 36 
“Tae Qcrex of the Letters Patent (1). 
rn 


Kazm 
THaKoor. 





The opinion of the Full Bench was delivered by 


Pxacock, C.J.—The question is, “ when two Judges, sitting as 
a Division Bench of the High Court, in appeal, in a criminal case, 
are divided in opinion, is it necessary, with advertence to 
section 420 of the Code of Criminal Procedure, that reference 
should be made to a third Judge; or is it sufficient, with adver- 
tence to section 36 of the Letters Patent, that an order should 
issue according to the opinion of the senior Judge ?” 

Weare of opinion that, notwithstanding section 420 of the 
Code of Criminal Procedure, the opinion of the senior Judge 
must prevail according to section 36 of the Letters Patent; and 
that it is sufficient, if the sentence or order in accordance with 
that opinion be signed by the senior Judge. In such case it 
ought to appear, on the face of the order, why it is signed only 
by one Judge. 

Section 420 of the Code of Cirminal Procedure speaks mere- 
ly of the Sudder Court and of Judges of such Sudder Court. 
The Act itself was passed on the 5th of September 1861. The 

Y High Court was established under the 24 and 25 Vic., c. 104, 
which received the royal assent on the 6th of August 1861. 
The Letters Patent, under which the High Court now sits, was 
passed on the 28th of December 1865. 

Section 11 of the 24 and 25 Vic. enacted that all Acts of the 
Legislature of India, which at the time of the establishment of 
the High Court were applicable tothe Supreme Court at Fort 
William in Bengal, or to the Judges of that Court, shall be taken 


(1) Letters Patent of 1865, s. 36—~ 
“ And we do hereby declare, that any func- 
tion which is hereby directed to be per- 
formed by the said High Court of Judi- 
eature at Fort William in Bengal, in the 
exercise of its original or its appellate 
jurisdiction, may be performed by any 
Judge, or by any Division Bench there- 
of appointed or constituted for such 
purpose, under the provisions of the thir- 
teenth section of the aforesaid Act of 


the twenty-fourth and twenty-fifth years 
of our reign ; and if such Division Court 
is composed of more than two Judges, 
and the Jndges are-dividéd in opinion 
as to the decision to be given on any 
such point, shall be decided according to 
the opinion of the majority of the Judges, 
if there shall be a majority, but if the 
Judges should be equally divided, then 
the opinion of the senior Judge shall 
prevail.” 
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to be applicable to the said High Court and to the Judgesthere- _1868 
of, respectively, so far as they might be consistent with the pro- “Tae Quaen 
visions of the said Act and the Letters Patent to be issued in Kacne 
pursuance thereof and subject to the legislative powers, in T#4k0or. 
relation to the matters aforesaid, of the Governor General of 
India in Council. This section, however, did not extend to the 
High Court; the provisions of section 420 of the Code of Crimi- 
nal Procedure applied only to the Judges of the Sudder Court. 

Section 13 of the said Act enacted, that subject to any laws 
or regulations which ‘might be made by the Governor General 
in Council, the High Court might, by its own rules, provide for 
the exercise by one or more Judges, or by Division Courts con- 
stituted by two or more Judges of the High Court, of the origi- 
nal and appellate jurisdiction vested in such Court, in such man- 
ner as might appear to the Court to be convenient for the due 
administration of justice. 

By section 15 of the Rules of the High Court, it was declared 
that all powers and functions which were vested in the Court 
by the Letters Patent constituting the Court, and which were not 
otherwise expressly provided for by the rules of the Court, 
might be exercised by a single Judge or by a Division Court 
consiating of two or more Judges; and by Rule 26, it was provid- 
ed that a Division Bench for the hearing of criminal appeals 
may consist of two or more Judges, 

These rules, coupled with section 13, provide that a Division’ 
Court may consist of two Judges, and a Court so constituted is 
subject to the provisions of section 36 of the Letters Patent. 
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Before Sir Barnes Peacock, Kt., Chief Justice, Mr. Justice L, S. Jackson, Mr, 
Justice Phear, Mr. Justice Macpherson, and Mr. Justice Mitter. 


AMRITA KUMARI DEBI 2. LAKHINARAYAN CHUCKERBUTTY.* 
Hindu Law Mitakshara—Sister’s Son—Inheritance. 


In the absence of nearer relatives a man may be heir to his mother’s brother 
as regards property subject to the Mitakshara. 


Tue land which formed the subject of the suit was formerly 
the property of one Raghunath, on whose death, without leav- 
ing male issue, it came into the possession and enjoyment of 
his widow. When the widow died, Raghunath’s daughter, 


Kuchilmani, succeeded to the property, and at her death, it , 


passed into the possession of her husband’s nephew, named 
Sarup. 
While the property was thus in the possession of Sarup, 


one Lakhinarayan, the holder of a bond from Kuchilmani,. 


brought a suit upon it--against Sarup, as Kuchilmani’s 
representative. The plaint was filed on the 30th April 1867, 
and Lakhinarayan obtained a decree on the 27th November of 
the’same year. In execution of this decree, the property in 
question was sold. It was bought by Lakhinarayan himself; 
and in virtue of this purchase he has obtained possession 


of it. 


The present suit was instituted on 21st April 1864 by one 
Nandalal, seeking to obtain possession of the property for 
himself, on a title superior to that of Lakhinarayan, Sarup, 
and all others who claim through Kuchilmani.’ Nandalal 
(who died since the filing of the plaint) was the son of Raghu- 
natl’s sister, and in that character he contended. in this suit, 
that on the death of Kuchilmani he was the heir of Raghu- 
nath, and entitled to take his immoveable property. The first 


* Special Appeal, No. 3095 of 1866, from a decree of the Judge of Hooghly, 
seyersing a deeree of the Sudder Amcen of that district. 
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issue between the parties was, whether or not Naidalal, as 
deceased sister's son, could by law inherit from Raghunath. 

The lower Appellate Court held, that the plaintiff was 
bound by the Mitakshara law, and therefore on the authority of 
Macnaghten (Hindu Law, vol. 1, page 28), held that the 
plaintiff, as sister’s son, was excluded from the inheritance; 
and, accordingly, dismissed his suit. 

Against this decision, the plaintiff appealed specially, on the 
following grounds: 1sé/y, that the Court ought to have applied 
the Mithila law to the case, instead of the Mitakshara law, and 
that by the Mithila law, the plaintiff was entitled to succeed ; 
and 2ndly, that even by the Mitakshara law, if properly inter- 
preted, the sister’s son was not excluded from the inheritance, 

The case came on before Bayiey and Puear, JJ., who were 
of opinion (L) that the Mitakshara law applied to the present 
case, and (II) that Nandalal was the heir by law of Raghunath ; 
but as on the second point there was a decision of the High 
Court opposed to their view, those learned Judges referred the 
following question for the opinion of a Full Bench: 

«Whether, under the Mitakshara law, a sister’s son can be 
heir to his mother’s brother as regards immoveable property ?” 


Baboo Kali Prasanna Dutt for appellant. 
Baboo Ramesh Chandra Mitter for respondent. 


The opinion of the Full Bench was delivered as follows :— 


Mirter, J.—The question we have to determine in this case 
is, whether, according to the Hindu law current in the Benares 
School, a sister’s son is entitled to inherit as a Bandhu or 
cognate. Before proceeding, however, to determine the ques- 
tion, we must answer a preliminary objection that has been 
raised before us by the pleader for the respondent. It has been 
contended, that the point under our consideration has bees 
already set at rest by a decision of the Privy Council (1). 
We are of opinion that this contention cannot be maintained. 
True it is, that the decision of the late Sudder Court, at Agra, 
which was reversed by the Lords of the Judicial Committee, was 

(1) Thakoorain Sahiba y. Mohan Lal, 7 W.R., P. C,, 25. 
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1868 based upon the ground, that the sister’s son is entitled 
Amurta Ku- to inherit as a Bandhu, but this position appears to haye 
mae ee been abandoned before their Lordships by the learned counsel 

epee who conducted the case on his behalf. What were the reasons 

Cuccxer- which induced the learned counsel to adopt this course, whether 

TTY’ it was because he thought that, under the circumstances of the 

case, his client could not succeed in the suit, unless he was placed 

in a higher rank than that of a Bandhu, or otherwise, it 

is difficult for us to make out from the facts as reported. It 

is sufficient, however, for the purposes of the present argument, 

to state that the result of this concession was, as their Lordships 

have themselves observed, to reduce the whole matter in con- 

troversy to the simple question as to “ whether, upon the proper 

construction of the Mitakshara, the sister’s son is not entitled 

to come in among the earlier class of heirs or Sapindas.” 

This was, in fact, the only question that was discussed before 

their Lordships, and the only one upon which they have pro- 

nounced a judicial opinion. To remove all doubts on this 

point, the following passage, in their Lordships’ judgment, might 

be conveniently referred to: ‘ He there put the sister’s sons 

“ out of the category in which Mr. Piffard would place them, 

“though erroneously, perhaps, he has put them among the 

- “ Bandhus.” The word “perhaps,” in the above sentence, is 

sufficient to show that their Lordships did not intend to decide 

the point that we have now got before us, and the preliminary 
objection is, accordingly, overruled. 

' With reference to the main question itself, we are of opinion 
that the sister’s son is entitled to rank as a Bandhu according 
to the definition of that term as given in the Mitakshara iteelf. 
The definition is contained in the following passage :— 

“On failure of the paternal grandmother, the (gotraja) 
“ kinsmen sprung from the same family with the deceased, and 
“* (Sapinda) connected by funeral oblations, namely, the paternal 
“ grandfather and the rest, inherit the estate. For kinsmen 
“ sprung from a different family, but allied by funeral oblations, 
* are indicated by the term cognate (bandhu) ” (1). 


(1) Col. Mit., verse 3, sec. V, chap. II, 350, 
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It will be observed, that two conditions are necessary to meet 
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the requirements of this definition, namely: first, that the Amnrra Ko- 


claimant should be a kinsman sprung from a different family ; 
and, second, that he should be connected by funeral oblations. 
Both these conditions are strictly fulfilled in the case of the 
sister’s son, and, as we will show further on, in a much higher 


degree in his case than in that of any of. the nine individuals 


whose claims to succeed as Bandhu are admitted on all sides. 
That he is a kinsman sprung from a different family is unques- 
tionable, and it is equally clear that he is a Sapinda, or one 
allied by funeral oblations, though some objections have been 
raised before us on this Jast point. It has been argued, that 
according to Manu, a Hindu is required to perform the funeral 
obsequies of his paternal ancestors only; that in consequence of 
this rule, the Sagotras, or those who belong to the same gotra 
or family, are the only persons entitled to be recognized as 
Sapindas ; and that the sister’s son must be, accordingly, excluded 
from that category. We are of opinion that there is no 
authority whatever to support this contention 3 and we might 
even say that, whatever other objections might have been 
hitherto urged against the heritable right of the sister’s son, this 
is the first time that hie position, as a Sapinda, has been question- 
ed or disputed. Indeed, the very definition before us isa sufti- 
cient answer to this sophism; for if the Sagotras alorfe are 
entitled to rank as Sapindas, Bandhu or kinsmen sprung from 
a different family, but allied by funeral oblations, must be nop- 
existent. We have, however, the express authority of Manu 
himself to decide this point, and what is of still greater 
importance, for the purposes of the present discussion, it is an 
authority quoted and acted upon by the author of the Mitak- 
shara, 

“ For with regard to the funeral obsequies of ancestors, 
“ daughter’s sons are regarded as son’s sons, Manu likewise 
“ declares:—By that male child whom a daughter, whether 
“appointed or not, shall produce by a husband of equal class, 
“ the maternal grandfather becomes the grandsire of son’s sons, 
“ Let that child give the oblation and take the inheritance.” 

It is manifest from the above that the maternal ancestors also 
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1868 _are entitled to receive funeral oblations, and this proposition 
eee strikes at the very root of the contention that has been raised 
Dv. before us. Now, the sister’s son is no other relative than the 
ere daughter’s son of the father; and if it be once conceded, as it 
ChvoR Ene must be, that the daughter’s son is a Sapinda, it would follow, as 
a matter of course, that the sister’s son is, at least, a Sapinda of 
the father; and as suchhe would be clearly entitled, at all events, 
to rank as a pitribandhu, or father’s cognate. In point of fact, 
however, he is also a Sapinda of the deceased proprietor himself, 
not so near as the daughter’s son, but nearer than every one of 
those individuals who are admittedly recognized as bandhus, 

It is a well known principle of Hindu law, recognized in all 
the schools current in the country, that the relation of Sapinda 
exists not only between the immediate giver and the immediate 
recipient of funeral oblations, but also between those who are 
bound to offer them to a common ancestor or ancestors. This 
principle is based upon the theory according to which a Hinda 
is supposed to participate after his death in the funeral oblations 
that are offered by any one of his surviving relatives to some 
common ancestor, to whom he himself was bound to offer them 
when living ; and hence it is that the man who gives the obla-— 
tions, the man who receives them, and the man who participates 
in them, are all recognized as Sapindas of each other, Thus, 
for example, brothers are not required to perform the obsequies 
of each other, but they are, neverthelese, Sapindas, being con- 
nected -with each other through the medium of the oblations 
that they are respectively bound to offer to their common 
ancestors. The same rule holds good in the case of the 
brother’s son, and in fact of every Sapinda who does not stand 
in a direct line of ascent or descent with the deceased proprietor 
himself. To place this point, however, beyond all dispute, we 
wish to refer particularly to the nine admitted Bandhus them- 
selves. It will be seen that six out of these nine individuals 
are no other relatives than the daughter’s son of the paternal 
grandfather, the daughter’s son of the maternal grandfather, 
the daughter’s son of the father’s paternal grandfather, the 
daughter's son of the father’s maternal grandfather, the 
daughter’s son of the mother’s paternal grandfather, and the 
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daughter’s son of the mother’s maternal grandmother. The 
remaining three are the son’s son of the maternal grandfather, 
the son’s son of the father’s maternal grandmother, and the son’s 
son of the mother’s maternal grandfather. Not one of these 
individuals, not even the highest among them, or in other words, 
the daughter’s son of the paternal grandfather, is required to 
offer funeral cakes either to the deceased proprietor himself, or 
to his father, or to his mother, but at the same time they are 
admittedly entitled to rank as the Sapindas of the man himself, 
or of his father, or of his mother, as the case might be. 

We can scarcely imagine upon what principle of Hindu law 
it can be seriously contended that the daughter’s son of the 
futher is not a Sapinda, when the daughter’s sons of the paternal 
and maternal grandfathers are acknowledged as such. 

As regards the performance of funeral obsequies, the daugh- 
ter’s son of the father occupies the same position as a son’s son 
of the father, or in other words, as‘a brother’s son 3 whereas the 
daughter’s son of the paternal grandfather, who is the highest in 
rank among the admitted Bandhus, does not stand an inch 
higher than the son of a paternal uncle, It is perfectly 
true that the lawyers of the Benares School sometimes use the 
word Sapinda in the sense of consanguinity, or mere connection 
through the body ; but in either case the position of the sister’s 
son would remain unaffected. We have already pointed out 
that as regards funeral oblations, the sister’s son occupies the 
same position as a brother’s son; and as to consanguinity, the 
very nature of his relationship with the deceased propriétor 
obviously shows that he is nearer than the nearest of the admitted 
Bandhus, If authority is needed on this last point, the following 
passage of the Mitakshara might be referred to as conclusive :— 

“A Sapinda, she who has the same Pinda or body, isa Sapinda: 
“a Sapinda, not a Sapinda (take) her. The relation of Sapinda 
“ arises from connection as parts of one body. So the relationof 
“ kpinda in the son with regard to the father arises from the 
“connection as parts of the body of the father. And with the 
“ grandfather, &c., in consequence of the connection with their 
“body through the father. Inthe same manner in regard to 
“the mother, from connection as part of the body of the 
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1868 _“ mother. In the same manner in regard to the maternal grand- 


Amrita Ku- “ father, &c., through the mother. In the same manner with the 
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>. “ mother’s sister and maternal uncle, and the rest, by reason of 
ua the connection or parts of one body.” Mitakehara, Achar 
Cuvcger- A dhyaya, leaf 6, : 
BUTTY, 

It is scarcely neceasary to point out, that in the passage before 
us, the maternal uncle and the sister’s son are distinctly recognized 
as Sapindas of each other. The whole doctrine of Sapinda, 
according to the authorities of the Benares School, has been 
correctly expounded in the Vyavastha cited in the case. The 
Pandits were unanimously agreed in declaring that there are two 
significations only in which the word Sapinda is used by the 
lawyers of that school, namely, consanguinity and connection 
through funeral oblations; and the following passages from the 
Parasara Madhab and the Nirnaya Sindhu, both of which works 
are recognized as authorities concurrently with the Mitakshama, 

* were cited by them in support of this opinion. 

“ Those are Sapindas who are connected by the tie of consan- 
“ guinity ; for instance, the father and the son are Sapindas to. 
“each other, and the body of the father is perpetuated in the 
“son without any intervention. So also is the son by the 
“medium of the father a Sapinda of his paternal grandfather, 
“and of his paternal great grandfather. So also the son by the 
“medium of his maternal grandfather is Sapinda of his maternal 
“aunt and unele, and by the medium of his paternal grand- 
“father, he becomes a Sapinda of his paternal aunt and uncle, 
“ &c.” (Parasara Madhab). 

“ Those are Sapindas between whom exists a reciprocity of 
* giving or receiving funeral oblations. The fourth person and 
« the rest share the remains of the oblation wiped off with the 
“usa grass; the father and the rest share the funeral 
“cakes. The seventh person is the giver of oblations, the relation 
« ef Sapinda ormen connected by the extension of the funeral cake, 
* therefore, to the seventh person, or sixth degree of ascent or 
“descent. It should not be supposed that an uncle or nephew 
“ are not reciprocally Sapindas, as he who shares in the oblations 
“offered by the uncle, shares also in those offered by the 
“nephew. In short, if any one of those who participate in the 
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“ of funeral oblations to one of his co-partioipators, then the whole Amara Ku- 


“number become Sapindas of each other.” (Nirnaya Sindhu), 

It is perfectly clear that, according to either of these authori- 
ties, the sister’s son is entitled to rank asa Sapinda. Before 
concluding this part of our judgment, we cannot pase over an 
important point connected with the Vyavastha we have already 
alluded to. The case in which it was given related to the 
daughter’s son of the brother; and the Pandits, whilst admitting 
that he was entitled in every respect to rank asa Sapinda, never- 
theless stated, that he was not entitled to succeed as an heir. No 
text or authority of any kind was cited by them in support of 
this opinion, and the only reason put forward was, that he is not 
a Sagotra. This reason, we need hardly observe, is obviously 
unsound ; for if the Sagotra Sapindas are the only persons entitled 
to inherit, the word Bandhu, which signifies Sapindas of a 
different family, must be struck out from the law of inheritance. 
It has been said ina note attached to this case, that it is 
universally admitted that such description of persons (evidently 
mesning those who are Sapindas, but not ‘Sagotras)“ are not 
Sapindas for the purpose of inheritance.” Wee are not aware of 
the anthorities by whom this admission was made; and with all 
deference to the learned author of that note, we are bound to say 
that it is obviously incorrect. It may, however, be fairly asked, 
that if the word Sapinda, when used for “ the purpose of inheri- 
tance,” does not mean either consanguinity or connection through 
funeral oblations, in what other sense is it to be understood when 
it is used for that purpose, particularly with reference to such 
heirs as the daughter’s son of the paternal grandfather, and the 
rest. We have stated above that there are two significations 
only in which the word Sapindas is used in the Benares School, 
and the pleader for the respondent has not even been able to 
suggest a third.. We might also add, that so far at least as the 
Nirnaya Sindhu is concerned, the sister’a son is expressly recog- 
nized as heir, as the following passage will show : 

“In default of the brother’s son, the father, mother, the 
danghter-in-law, the sister, and her sons are entitled to perform 
the Sraddhag because they are the heirs.” (Page 219.) 
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1868 We have shown by the foregoing remarks that the sister’s son 
“Ammita Ku- is entitled to rank’as a Bandhu according to the definition of that 
MARI DEBI ° 3 : - 

= term as given in the Mitakshara. 
sTAREE ‘We will now proceed to examine the various objections that 
CHmgeEns have been urged, both before ug and elsewhere, against his right 
to succeed as an heir. These objections may be all classified under 
the following heads: 

1st—That the definition referred to has no connection with 
the law of inheritance. 

2nd.—That the enumeration of Bandhu made in verse 1, section 
6, chapter 2, is exhaustive, and that the sister’s son is neither in- 
cluded in that enumeration, nor mentioned as an heir in any other 
part of the work. 

3rd.—That it has been settled by a uniform course of decisions, 
that the sister’s son is not entitled to inherit, under the Hindu 
law administered in the Benares School. 

With reference to the first objection, we are of opinion that it 
is altogether untenable. The definition in question occurs ina 
part of the work which is exclusively devoted to the expositidtr 
of the law of inheritance; and it may be fairly asked, if it has 
no connection with that law, for what other purpose has it béen 
introduced in such a place? A little reflection, however, will 
remove all doubts on this point. The Mitakshara, itis well known, 
is a professed commentary on the Institutes of Yajnavalkya. 
The following text of that ancient sage contains the law of 
inheritance applicable to the estate of a deceased proprietor 
who has left no male issue : 

“ The wife, and the daughters also, both parents, brothers like~ 
« wise, and their sons’ gentiles (Gotraja), cognates (Bandhu), 
“a pupil, and a fellow student. On failure of the first among 
“ these, the next in order is indeed heir to the estate of one 
“ who departed for heaven leaving no male issue” (1). 

* fhe whole of the second chapter from this point downwards 
as far as section 7, is nothing but a commentary upon the text 
cited above, and which, for the sake of convenience, we shall 
hereafter designate by the name of the general text. The defi- 


(1) Mit., verse 2, section 1, chap. 11, e 
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nition in question occurs in verse 3, section 5, which hasbeen ses 
already set out at length at the very commencement of this Anrira Ku-* 


i . MARI Desr 
judgment, and the words are: “ For kinsmen sprung from a v. 
different family, but connected by funeral oblations, are indicated Jae, 


by the term (Bandhu) cognate.” It is obvious that the word Cuvcken: 
“indicated,” here means indicated in the general text which contains : 
the law of inheritance. It would, therefore, be manifestly 
unreasonable to argue that the definition in question has nothing 

to do with that law. It might be as well said that the defini- 

tion of Gotraja given in the earlier part of the verse is also 
unconnected with it, 

The second objection is also untenable. Verse 1, section 6, 
chapter IT, runs as follows: “ On failure of gentiles, the cognates 
“are heirs, Cognates are of three kinds,—related to the man 
“ himself, to his father, or to his mother, as is declared by the 
* following text, The sons of his own father’s sister, thé sons 
‘of his own mother’s sister, and the sons of his own maternal 
“uncle must be considered as his own cognate kindred, The 
‘sons of his father’s paternal aunt, the sons of his father’s 
“maternal aunt, and the sons of his father’s maternal uncle 
‘“anust be deemed as his father’s cognate kindred. The sons of 
“ his mother’s paternal aunt, the sons of his mother’s maternal 
* aunt, and the sons of his mother’s maternal uncles must be 
** recognized as his mother’s cognate kindred.” 

There is nothing, whatever, in this verse to justify the conten- 
tion that the author of the Mitakshara intended thereby to lay. 
down an exhaustive list of Bandhus or cognates. He says first 
of all that Bandhus are entitled to inherit in default of Gotrajas ; 
and, secondly; that Bandhus are of three kinds, namely, those 
who are related to the man himself, and those related to his 
father and mother respectively. There can be no doubt what- 
ever, that if he had finished the sentence at this point, no one 
could have seriously contended in the face of these two propos 
sitions, so manifestly general in their character, that he intended 
to exclude one single individual who is really entitled to claim the 
benefit of his own definition. The only argument, therefore, 
which can be advanced in support of this contention is the sim- 
ple fact of hig-having concluded this sentence by quoting a text, 
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1868 from one of the Hindu sages which contains the names of a 
*"sunrra Ko- limited number of Bandhus. We are of 0 »pinion that this argu- 
meni Dur ment, per se, is entitled to no weight whatsoever. Isolated 
Lan texts from various Hindu sages, and of a similar description, are 


Cuvcune- to be frequently found in the Mitakshara, and it would be 
»orrr- manifestly erroneous to contend upon the authority of any one 
of them that an exhaustive enumeration of heirs was intended to 
be made thereby. The following text of Vrihad-Vishnu, quoted 
in page 326 of Colebrooke’s edition of the Mitakshara, might 

be referred to as an illustration: 

“ The wealth of him who leaves no male issue goes to his 
“ wife. On failure of her, devolves upon daughter; if there 
“be none, it belongs to the father; if he be dead, it appertains 
“to the mother.” It would be. obviously i improper to say from 
the mere fact of the author of the Mitakshara having referred 
to this text, that he intended to declare that the particular per- 
sons mentioned therein are the only heirs to the estate of a 
deceased Hindu who has left no male issue; or that such even 
was the intention of Vrihat Manu himself. As to the parti- 
cular text before us, there is absolutely nothing in it from which 
it can be reasonably inferred thate the author of it at least, if 
not the author of the Mitakshara, had such an intention in view. 

All that it says that certain relatives must be considered as 
Bandhus: of one class, and certain others as Bandhus of two 
other classes respectively ; it nowhere says that these persona 
are the only Bandhus recognized by the Hindu law. The 
object which the author of the Mitakehara had in view in refer- 
ring to this text is evident. His own words are “as is declared 
by the following text;” and these words are sufficient to show 
that this text was referred to merely for the purpose of esta- 
blishing the three-fold classification of Bandhus involved in the 
second of the two general propositions before adverted to. The 
necessity of this reference is also obvious. The first proposition 
required no special authority for its support, inasmuch, as it 
was an obvious deduction from the order of succession laid down 
in the general text upon which he was commenting, 

The second proposition, however, stood on a different footing, 
there being nothing in the Institutes of Yajnavalkya to 
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sanction it directly; and hence it waa that the author of 
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the Mitakshara was obliged to rely upon the authority of Awerra Ku- 


another Hindu sage in order to suppert it. Why, then, 
are we to put a construction upon his words which is not 
only inconsistent with his own definition, but also with 
every general principle of law that has been inculcated by 
him throughout the treatise? - It has been justly remarked by 
Sir William Jones, that the doctrine of funeral cakes ia the 
key to the whole Hindu law of inheritance. All the schools 
of Hindu law that are current in the country are agreed in 
accepting this principle as their guide, however much they 
might differ from one another with reference to particular points 
connected with its application. Those commentators who 
adopt the other doctrine of consanguinity, merely extend the 
limits of the Sapinda relation by including a large number of 
persons besides those who are connected by funeral oblations. 
The author of the Mitakshara, at all events, is no exception to the 
general rule. The text of Manu which says, “to the nearest 
Sapinda the inheritance belongs,” is frequently cited by him as 
aleading authority on all questions of Hindu law. Indeed, 
the very definition of Bandhus, under our consideration, is 
based upon this fundamental doctrine ; and in the very next 
verse he distinctly lays down that the order of snccession to 
be observed among the different classes of Bandhus is to be 
regulated by “nearness of affinity.” We have already z stated 
that our argument would not be affected in the slightest degree, 
whatever interpretation might be put upon the word “ affinity.” 
Are we then to suppose that the author of the Mitakshara has 
been so far forgetful of this fundamental principle, as to 
render Irimself guilty, unconsciously as it were, of the gross 
inconsistency of laying down a definition and of excluding 
those very persons who are best entitled to claim the benefit of 
it. In what way, we might-repeat in this place, are the sister’s* 
son of the father and of the mother better qualified to inherit 
than the sister’s son of the deceased proprietor himself? What 
doctrine of Hindu law, directly or indirectly sanctioned by 
the author of the Mitakshara, can be cited in support of the 
contention that the maternal grandfather himself is not an 
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‘Anna Ku- the sons’ sons and their daughters’ sons of the father’s and 
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CuUCERES uncle, or in other words the uterine brother of the mother, is 
to be excluded from the line of inheritance, when her cousins, 
namely the sons of her father’s sisters and the sons of her 
mother’s sisters, are to be included in it? Startling anomalies, 
like these, to use an expression of the Lords of the Judicial 
Committee, cannot be imputed to an author without there 
being some tangible ground upon which such an imputation 
can rest. It is perfectly true that in the particular case before 
us, we are bound to administer the Hindu law as it has been 
expounded by the author of the Mitakshara, but we can hardly 
be justified in ascribing such gross absurdities to him at the 
very time when he - was really'trying to extend the category of 
Bandhus by introducing the three-fold classification before 
alluded to. 

The word Bandhu has been sometimes interpreted as “ distant 
kindred,” but we can hardly suppose that the author of the 3 
Mitakshara seriously intended to authorize the succession: of © 
the most distant Bandhus by sacrificing the right of those who 
are the nearest. 

The following passages of the Mitakshara will remove all 
possible doubts on this point:— 

(1). “When one dies ina foreign country, let the descen- 
dants (Bandhus) cognates, gentiles, or his.companions take the 
goods, or, in their default, the king. When he, who goes toa 
foreign country of those who are associated in trade, dies, then 
his share would be inherited by his heirs, that is, the son and 

* other descendants ; (Bandhus) cognates, #. ¢., the maternal side 


How, again, are we to reconcile the proposition that the maternal 


relatives, maternal uncle, and others ; the gentiles, that is the 
* Sapindas, besides the son and other descendants ; and those who 
are come, that is those among the associates who are come from 
a foreign country; or in their default, that is of the heirs, &c., 
the king shall take. The word va shows that the heirs, &c., 
are entitled in alternation. The rule as to this order is contained 
ju the text “ The wife, the daughter, &c.” So it should be under- 
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stood here. The necessity for the text is to exclude the pupil, 868 
the fellow student, and the Brahman, and to include the trader. Aunira Kue 


(Mitakshara). 5) Dest 
(2). The sage extends the rule to the spiritual guide, thus: Laxnt- 
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“To the spiritual guide, the pupil, the learned Brahman, the Cuucer- 
maternal uncle, and the learned in the Vedas also.” The  B°?Y. 
spiritual guide means he who teaches the Vedas; pupil means 
he who is taught the Vedas; learned Brahman means he who 
recites the Vedangas, “ By taking the maternal uncle, the cognates 
of one’s self, the cognates of the father, and the cognates of the 
mother who are connected by origin are also employed, They are 
showninthe commentary on the text. The wife, the daughter, &c.” 

The first of these two verses relates to the law of succession 
applicable to the estate of a foreign trader ; and thig law is con. 
tained in the text of Yajnavalkya which stands between 
inverted commas at the top of it, the rest being a mere com- 
mentary upon the text itself. It will be seen that the word 
Bandhava is expressly stated to include the maternal unele, 
whoever else might be entitled to come in within the word 
“others” which follows immediately afterwards, In the case 
of a foreign trader, therefore, it is perfectly clear that the 
maternal uncle is an heir, but before we can apply this argu- 
ment to the general case, it is necessary to meet two objections 
that have been raised against such an application. The objec- 
tions are: first, that the word used in this passage is Bandhava, 
whereas the word used in the general text is Bandhu; and 
second, that the passage in question refers to an « exceptional 
state of things” and cannot, therefore, be accepted as a guide 
for the general case. 

Both these objections are conclusively met by the express | 
words of the author himself. It is distinetly stated by him that 
the order of succession applicable to this case is exactly the 
same as that laid down in the general text; and further, that* 
the only necessity for making 4 separate text for the exceptional 
case arose from that. of excluding the fellow pupil and the 
Brahman, and of substituting the fellow trader in their place. 


It is perfectly clear, therefore, that the words Bandhu and Ban- 
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dhava are of identical- import, or in other words that the two 


“Asmira Ku- texts are identical in every respect, except as to the slight 
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modification which relates to the fellow pupil and the Brahman. 
The second passage, too, is equally decisive on this point. It 
is distinctly pointed out therein that the word maternal uncle 


15 Feb., 1869, 


used in the text of Yajnavalkya stands for all the three classes 


of Bandhus described by the author in his commentary upon 
the general text, o 3 

The Viramitrodaya, which is a work of high repute ‘in the 
Benares School, concurrently with the Mitakshara, is also clear 
on this point: “ Cognates are of three kinds, related to the 
“ person himself, to his father, and to his mother, according to 
«the following text: ‘The sons of the father’s sister, the sons 
« of the mother’s sister,’ &c. Here by reason of near affinity, 
“the cognate kindred of the deceased himself in the first 
“instance, hen the father’s cognate kindred, and next his 
« mother’s wogtiate kindred succeed. his is the word of suc- 
“cession. In the text of Manu ‘then the distant kinsman shall 
« be the heir or the spiritual preceptor or the pupil. The term 
“ Sakulya comprehends the persons descended from the same 
« family (Sagotra) and the kinsman allied by common libations 
«of water (Samanodaica), the maternal uncle and the rest, aud 
the three kinds of cognates. The term Bandhu in the text of 
“« Yajneswara (Yajnavalkya) must comprehend also the maternal 
“uncle and the rest, otherwise maternal uncles and the rest 
« would be entitled to succeed, and not they themselves, though 
“ nearer in affinity, a doctrine highly objectionable” (1). 

The Vivada Chintamani, which is 2 work of paramount 
authority in the sister school, which goes by the name of the 
Mithila School, is also of the same opinion, “the maternal 
uncle, and the rest” being expressly recognized in the category 
of heirs laid down in page 299 of Prasanna Cutnar Tagore’s 


translation of the work. : - 


In the face of all these concurrent authorities, it seems impos- 
sible to contend, that an exhaustive enumeration of Bandhus 


(1) Viramitrodaya, page 209. ‘ 
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was made in verse 1, section 6, chapter II, of the Mitakshara. 1868 
Tt has been said that the sister’s son is not entitled to inherit Asnrra Ku- 


- 5S Fy D: 
because he has been no where mentioned ag an heir specifically mane bi 
by name; but this objection can be scarcely maintained if the Lamui- 


NARAYAN 
doctrine of exhaustive enumeration falls to the ground, Apart Cuvcxnr- 


from this last consideration, however, we do not see any reason arets 
why a specific enumeration by name should be insisted upon in 
every case. An enumeration by a general name, accompanied 
by a suitable definition sufficiently illustrated, is as good as any 
other kind of enumeration, particularly when the general name 
in -question is applicable to a large number of persons whose 
individual names it would be very inconvenient to specify in 
detail ; and we do not see any reason why in this particular case 
we should insist upon anything more than what we have already 
got before us. The great grandson, for instance, is nowhere 
mentioned as an heir distinctly by name; and yetit would be 
simply absurd to contend that the estate of a deceaged Hindu 
is to go to the fellow pupil, or to the king even, if his own great 
grandson is living, Similarly, when we now. come” to the 
Gotrajas, we find that no one below the descendants of the 
paternal great grandfather _is expressly recognised by. name 
in any part of the Mitakshara ; and yet, it is 4 fact admitted on 
all sides, that the descendants of the remotest ancestors in the 
agnatic line, at least of those who stand within the fourteenth 
degree, are entitled to inherit in the Bevares School. Why, then, 
are we to introduce this novel principle of interpretation when 
we come to deal with the Bandhus? There might have been 
some foundation for such an argument if the claimant had been 
a female relative, females, as a class, being generally supposed 
as having noright to inherit in consequence of their inability 
to perform religious rites; but in the case of male relatives, 
no restriction.of any kind whatsover can be cited to defeat their 
rights, if they are in a position to establish their status as* 
Sapindas. We have shown that“ the maternal uncle and others” 
are entitled to inherit.in addition to those who are admitted as 
Bandhus, and those who would take in the maternal uncle only 
are bound to show who are the persons included in the words 
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Amita Ku- concerned, it is almost self-evident that if the paternal uncle is 
mari DEBI 


® entitled to succeed asa Bandhu, the right of the sister’s son 
pene would follow as a matter of course. We have seen that there is 
CueeEr but one definition of the word Bandhu, and the very nature of 
that definition conclusively proves thatif the maternal uncle is 

a kinsman from a different family, and allied by funeral oblations, 

the sister’s son must necessarily be a kinsman of the same 


description. 





It remains for us to meet the last objection. No doubt, if 
there were a uniform:course of decisions establishing the doctrine 
that the sister’s son is not entitled to succeed, we would have 
been scarcely justified in holding otherwise, however much we 
mighthave been disposed to do so for the reasons set forth above. 
The fact, however, is, that there is no such uniform course of 
of rulings as has beet?#eroneously contended for before us. The 
following are all the cases that might be referred to on the 
point.— . 

Raj Chandra’ Narayan Chowdry v. Gokul Chand Goh (1); 
Itias Kunwar x. Agund Rai (2); Sheo Sakai Sing v. Omed 
Kunwar (3); “Case No. XI., Macnaghten’s Hindu Law (4); 
A Madras Case (5)5 Kullammal v. Kuppu Pillai (6); Choti 
Lall y. Gurudyal (7); Mohun Lal v. Thakurani Sahiba (8) ; 
Jowahir Rahoot vy. Mussamut Kailasu (9); Sela Debiv. Biswam- 
bhar Sahoo (10); Giridhari Lal Roy v. The Secretary of 
State (11). - 


The first case has nothing to do with the particular point 
before us, and we would not have alluded to it at all, if Sir 
Thomas Strange had not stated upon the authority of that case, 
that the sister’s son is not entitled to inherit in the Benares 
School. The contest in that case, however, was between the 


(4) 1 Sel. S. D. B., 43. (2) S. D. R. (N. W. P.). 1865, 200, 
(2) 3 Sel. S. D. R., 37. {8) Agra L. J., 1864, 27. 

(3) 6 Sel. S. D. R., 301. (3) 1 W. RB, 74. 

(4) Vol. IL, 91. (10) 4 L. Rem., 168, 

(5) Mad. S. D. R., 1860, 247. (11) 4 W.R,, 13, 


(6) 1 Mad. H.C. R., 85, 
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sister’s son on the one side, and a Gotraja Sapinda on the other. —_ 1888 
The Pandits who were consulted in it very properly declared that “Amaira Kus 
if the Bengal law were applicable to the case, the sister’s son mat Dept 
would be entitled to preference, but that the reverse would be Feayeie 
the case according to the Mithila law. The case was ultimately Cuvcker- 


disposed of in favor of the sister's son, the Bengal law being ae 
held to be applicable; but there is not a single word either in 

the decision itself or in the Vyavastha referred to, from which 

it can be gathered that the sister’s son would not have succeeded 
_as a Bandhu if the Mithila law had been adopted, if there were 


no Gotraja relatives in hi way. 


The second case has been already, referred to in an earlier part 
of this judgment. It related to the daughter’s son of the 
brother, and as we have already seen, the only ground that was 
put forward for excluding him from the inheritance was the 
erroneous one of his not being a Sagotre™Bapinda. 


The third case is directly in favor of our interpretation. The 
question was, whether a daughter or a daughter’s son is entitled 
to inherit, and this question was determined in _ the» affirmative 
upon the unanimous Vyavastha of the Pandits consulted on the 
occasion, including those of the Benares Patshala. 


The fourth case clearly shows, that the sister’s son is entitled - 
to succeed as a Bandhu, both according to the Benares law 
and according to the Mithila, This case is of particular 
importance, inasmuch as it appears to have met iwith the appro- 
bation of Sir W. Macnaghten himself, who has evidently cited 
it as a leading authority on the point. We might also ad@, that 
Sir W. Macnaghten had expressly stated in his note to case 
No. 5, reported in page 87 of the same volume, that the 
Vyavastha given by the Pandit of Zillah Behar, in which the 
sister’s son is ranked as a Bandhu, is conformable to the law as 
current in Benares, Mithila, and other provinces. eo 

The fifth case is a mere dictum; but it is to be observed that 
the Pandit who was consulted on the occasion distinctly stated that 
the sister’s son was entitled to inherit as a Bandhu, and no author- 
ity of any kind was cited or referred to contradict this opinion. 
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The sixth case is also a dictum, and the same remarks that 


Asta Ku- have been made with reference to the preceding case apply 


Mant Dent 


vo. 





to this case also. 


The seventh case has nothing to do with the point before us. 
The dispute was between a brother’s daughter's son and a 
Gotraja, and it was very properly held that the latter is entitled 
to succeed in preference to the former. 


The eighth case is a mere dictum, but in this instance the 
dictum is in favor of the sister’s son. 


The ninth case apse‘ from a disputg between the sister’s son 
and an agnatic relation, and it was correctly held in that case 
that the latterais entifled to succeed, The learned Judges, 
however, who decided the ease, went on to say that the sister’s 
son is not entitled to imherit, either according to the Benares 
law or according to the Mithila law. In the absence, however, 
of any further explanation on the point, we are rather disposed 
to think that all that was intended to be said, is that he is not 
entitled to inkerit in preference to the Gotraja; but at any rate 
it is clear that this opinion cannot be treated as anything more 
than a Inere dictum.” 


The next case, however, is directly to the point, and with all 
deference to the learned Judges who decided it, we are of 
opinion that it is based upon erroneous grounds. These grounds 
have been too fully examined by us in the preceding part of 
our judgment to require any ftirther notice. We wish, however, 
to make one remark in this place, and that is, that the learned 
Judgés appear to have been mainly influenced by the idea that 
ihe sister’s son has never been recognized as an heir. With 
all deference to the learned Judges, we are bound to state that 
this was by no means the actual state of things at the time when 
their decision was pronounced, whatever it might be in this day. 
It is prefectly true that there is a paucity of decisions on the 
other side, but this fact appears to have mainly arisen from the 
peculiar doctrine of the Benares School by which the remotest 
relative in the agnatic line has been placed above the highest 
of the cognates. It might be added that very few cnses, indeed, 
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if any, can be pointed out in which the daughter’s son of the 1868 
paternal graudfather has been expressly recognized as an heir. | Amnira Ku- 
Maxi DeBr 
The last case relates to the maternal uncle of the father, and v. 


S - é s z Dakur- 
the grounds of the decision in this case being nearly the same nanavan 


. : . CuuckEer- 
as those in the one next above, no special remarks with Cuverm 
reference to it are necessary. 


Upon the whole, then, it must be admitted that the majority 
of the earlier cases at least are in support of our view; and of 
the more recent, there are two cases at most that are directly 
opposed to it. The last objection, therefore, must also be over- 
ruled. 

For the reasons set forth above, I--am-of Qpinion that the 
question put to us by the Division Bench must be answered in 
the affirmative, or in other words, that the sister’s son is entitled 
to inherit under the Hindu law administered in the’ Benares 
School. “ 


Peacock, C. J.—I am of opinion that in the absence of 
nearer relatives, a man may be heir to his mothe?’s brother as 5 
regards property subject to the Mitakshara: “The questjon has : 
substantially been decided -by. the Privy Council (17th July 
1868) in the case of Giridhari ‘Lal Roy v. The Government 
of Bengal (1), in which it was held that the maternal uncle 
of the father of the deceased was not excluded from the class of 
Bandhus capable of inheriting, and. that the text contained in 
Article 1, Section 6, Chapter II. of the Mitakshara does not 
purport to be an exhaustive cuumeration of all Bandhus who 
are capable of inheriting, and that it is not cited as such ‘or for 
that purpose by the author of the Mitakshara. 

The judgment of Mr. Justice Dwarkanath Mitter, which 
he has just read, and in which he has displayed great learning, 
atest and research, was written before the decision of the 

Privy Council in Giridhari Lal Roy v. The Government of Bengal, 
was published here, My honorable colleague has entered 
so fully into the reasons, and exhausted the arguments in 


Q). 1B LR ©), 44. 
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1868 support of the view which he has taken, that it is unnecessary 
“Aunita Ku- for me to do more than to say that I concur in the reasons 
MARL DE which he has given in support of the conclusion at which he 
Reape has arrived, and it is extremely satisfactory to find that it is 
Cuucker- entirely in concurrence with the view taken in the judgment 
nme of the Privy Council. . 


The case must be sent back to the Judges who referred it. 


Jackson, J.—I am of the same opinion. It is very satisfac- 
‘tory to feel that a conclusion so entirely consistent with 
reason is also jn full conformity with the Hindu law, as is 
conclusively shewn in the exhaustive judgment which has 

"been prepared by Mr. Justice Mitter; and also that the view 
which we had taken of the subject has been, it may be said, 

“simultaneously adopted by the highest tribunal which deals 
with questions of Hindu law. 


Puear, J.—In referring this case to a Full Bench, I 
expressed the inclination of the opinion which I then held. Mr. 
Justice Mitter’s very complete argument, .in which I coneur, 
has, I think, demonstrated that opinion to he correct. I would, 
therefore, answer the question in the words which have been 
used by the Chief Justice. 


Macruerson, J.—I am of the same opinion 
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Before Sir Barnes Peacoch, Kt, Chief Justice, Mr, Justice L. S. Jackson, 
Mr, Justice Macpherson, Mr, Justice Markby, and Mr. Justice Miter, 


1868 
ANANDALAL DAS (Prarnmirr) ». RADHAMOHAN SHAW anp July 31, 


orHers (DeFrenpants.)* 
Allachment—Private Alienation—Act VIIT, of 1859, s. 240, 


Held (Markby, J. dissenting), that a private bond fide alienation, for value, of 
property attached under Act VIII. of 1859, made during the continuance of the 
attachment, is, by section 240 of that Act, null and void only as @ainst the attaching- 
creditor, or persons who may acquire rights under or through the attachment, and not 


as against the whole world, % 


Tue plaintiff sued for a declaration of right and for possession’ 
of certain premises, of which he claimed to be the purchaser under 
a Sherifi’s sale. 

The premises in dispute were, on the 29th September 1866 (at 
which time they were admitted to have been the property of one 
Rasik Chandra Sur), attached by one Indrachand Johury, a 
judgment-creditor of the said Rasik Chandra Sur. On the 13th : 
November 1866, the said Rasik Chandra Sur entered into an 
agreement to sell the premises to the defendants. On the 17th 
November 1866, the said premises were attached by one Beni . 
Madhab Banerjee. On the 19th November 1866, Rasik Chandra 
Sur executed a conveyance to the defendants for valuable consi- 
deration, and (out of the monies paid to him by the defendant) 
paid the said Indrachand Johury and Beni Madhab Banerjee 
the amount of their respective decrees. But no steps were taken 
to remove the attachments which had issued under those decrees, 
On the 22nd November, and while the two prior attachments 
remained unremoved, the said premises were again attached by 
one Nitai Chand Pal. 

Under this last attachment, the right, title, and intcrest of 
Rasik Chandra Sur in the said premises were sold on the 22nd 
February 1867, at a sheriff's sale; and the plaintiff became the 
purchaser of the same. 


* Appeal from a judgment of Mr. Justice Norman, passed on the 20th December 
1867, on the Original Side of the High Cont, 
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1868 The plaintiff contended, inter alia, that the conveyance to 
AS ANDALAL defendants was void under section 240, Act VIII. of 1859 Q), 
Rinigeax inasmuch as it was a private alienation made during the conti- 
Saw. nuance of the attachment. 
Upon this point the following judgment was delivered,.on the 
20th December 1867, by 


Norman, J.—The plaintiff contends that though the sale took 
place on the 19th of November, and though a mortgage debt and 
the subsisting attachments were paid off out of the purchase- 
money, he has aright to say that the sale is null and void. 

Now, in order to see what is meant by the 240th section, it is 
necessary to remember that, as after attachment and until sale, 
the property remains in the judgment-debtor, some provision of 
the character of that made by the 240th section was necessary 
in order to prevent any disposition by the judgment-debtor to the 
prejudice of the attaching-creditor. The section protects the 
rights of such creditor not by making his attachment a prior 
charge, but by making any subsequent alienation null and void, so 
that the alienee shall not be let in to litigate with or interfere in 
any way with him, The Legislature was dealing with the attach- 
ing-creditor and his rights, not laying down any general rule 
creating disabilities, of which third parties are to be at liberty to 
take advantage. In my opinion the enactment was passed for 
the protection of the attaching-creditor and the words “ null and 

void” must be read as meaning null and void as against him or 
persons claiming under him. It is not the first time I have had 
the subject under consideration. The same construction has 
recently been put on it by Mr. Justice L. S. Jackson and Mr. 
Justice Markby, in a case on the Appellate fide of this Court, 
Prannath Mitter v. Shambu Chandra Nath (2). The principle 
of interpretation which applies to the present case has long been 

Q) Aet VIT. of 1859, s. 240.—“ After manner aforesaid, any private alienation 
any attachment shall have been made by of the property attached, whether by 
actual seizure, or by written order as sale, gift, or otherwise, and any payment 
aforesaid, and in the case of an attach- of the debt or debts or dividends or shares 
ment hy written order after itshall have to the defendant during the continuance 


been duly intimated and made known in of the attachment, shall be null and void.” 
@) 7 WLR, 430, 
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recognized and adopted by Courts of Justice in the well known 
instances of Bishop’s leases. In Bacon’s Abridgment, Tit. Leases, 


it is said, “ though the 13 Eliz., C. 10, says, that all leases, gifts, 


and grants made by any person or corporations therein mentioned 
shall be utterly void and of none effect to all intents, constructions 
and purposes, yet it hath been adjudged that a lease made by a 
Dean and Chapter against the said Statute shall not be avoided 3 
nor any covenants therein contained during the life and conti- 
nuance of the Dean that made the lease,” and reason is given 
because the Statute is made for the benefit of the successors that 
they should not be bound by those acts of their predecessors 
which might turn to their prejydice and disadvantage, but not to 
give the Bishops, &c., power to derogate his own acts. This 
has been settled law from the time of Queen Elizabeth, and is 
referred to, with approbation, by the Privy Council, in the recent 
case of Rani Swarnamayi v. Satish Chandra Roy (1). In that 
case, defendant being in possession, plaintiff sued to enhance the 
rent of a piece of land, on the ground that a certain lease granted 
by a former zemindar was void. The case turned on the construc- 
tion of section 5 of Regualation KLIV. of 1793, which provided 
that if a zemindari is sold for arrears of revenuadue from the 
proprietors to Government, all engagements which such proprietors 
shall have contracted with dependant takldokdars, and also all 
leases to under-tenants, and pottas to ryots shall stand cancelled 
from the day of sale; and the purchaser shall be at liberty to 
demand pergunna rates. Their Lordships construed this section 
as simply giving a power to the purchaser, to avoid the subsisting 
engagements as to rent, and to increase the rent to that amount 
at which, according to the established usages and rates of the 
pergunna or district, it would have stood had the cancelled 
engagement so avoided never existed. The case, when carefully 
examined, is a very strong one; and I note it, because their Lord- 
ships, appying the principle of construction above referred 40, 
state, that it is one which for its justice, reasonableness, and con- 
venience must be considered of universal application. Coming 
back to the 240th section, let us see, if it is possible to construe 


(1) 10 Moore I. A.. 123, 
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the words “ null and void” in the way plaintiff’s counsel contends 
for. If the words mean absolutely null and void of no more 
effect that if no sale had ever taken place, the sale would be null 
and void against the judgment-debtor himself; and if that be so, 
a debtor, whose estate is under attachment, might sell his estate 
for its utmost value, and with the price pay off the attachments 
against it; and after having had the full benefit of the purchase- 
money to its utmost farthing, might go and sell the property to 
another. Again, suppose a judgment-debtor, whose shares are 
attached, received dividends on the shares, could he afterwards go 
to the office and apply for payment again, because the payment 
after attachment was null and void. The injustice would be mons- 
trous. It is clear, then, that'a sale or payment of dividends while 
property remains under attachment is not.null and void against 
the judgment-debtor. If so, it is not null and void against a 


Bex. Law Rerowns, 
15 Mar., 86, 


judgment-creditor, who seizes, or a purchaser who buys, under an. 


attachment subsequent to the sale; such person can only seize and 
acquire by purchase the rights such as they are of the judgment- 
debtor. In the present. case, after the sale to the defendants, 
Nitai Chand Pal attached Rasik Chandra Sur’s right and 
interest, and, subsequently, sold such right and interest to the 
plaintiff. In other words, he seized and sold Rasik Chandra 
Sur’s right and interest, after all right had gone out of him by 
the sale to the defendants. 


From this judgment the plaintiff appealed. The appeal came 
on for hearing before Peacock, C. J., and Marxpy, J.; and 
there being conflicting decisions, the following question was 
referred for the opinion of a Full Bench: 

« Whether a private bond fide alienation, for value, of property 
attached under Act VIII. of 1859, is by virtue of section 240 of 
that Act null and void as against all the world, or only as against 
the attaching-creditor, or persons who may acquire rights under 
the attachment, or to what other limited extent?” “ 


Mr. Woodroffe (with him the Advocate General)—The law 
of Sheriff's sales is very different from what it was under the 
old Supreme Court. Then the Sheriff acted as agent of the 
parties; now he acts under the order of the Court itself. The 
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Court issues the order for attachment, and the Court must with- 
draw it: Nekram v. Bahadur Sing (1). 

By section 206 of Act VIII. of 1859, no adjustment of a decree, 
in part, or in whole, shall be recognized by the Court, unless such 
adjustment be made through the Court, or be certified to the 
Court, by the person in whose favour the decree has been made, or 
to whom it has been transferred: Kali Pershad Sarma Roy 
v. Khettranath Shaw (2), Bhya Bhupnath Sahu v. Kunwan (3), 
Dwarkanath Las Biswas v. Annada Charan Das (4), Ganga 
Gobind Gupta v. Makhun Lall Hattee (5). Section 240 is 
derived from Regulation IT. of 1806. The effect of an attach- 
ment under that Regulation is shown in Radhacharan Photedar 
v. Moulvie Abdul Alee (6). The language of sections 235 and 
240is clear, and reading them with sections 270 and 271, it is 
evident that their intention was to protect the other attachment 
holders from collusion between the first attachment holder and the 
jugdment-debtor. 

The first case decided in this Court was Prannath Mitter v. 


_Shambu Chandra Nath (7), but this case, though adverse to us, 


does not go the length to which Mr. Justice Norman pushes it. 
It may well be that the judgment-creditor,or persons claiming 
under him, would not be heard to object to a sale made with 
his consent. 

On the other side, there are Jadabanand Roy v. Bijoy Gobind 
Chowdhry (8), Manohar Lal y. Juggomohan Lal (9). 

For the general rules for the construction of Statutes, see 
Smith v. Bell (10), Sussex Peerage case (11). The scope of the 
Act should be ascertained from the Act itself. Now in the Bishop’s 
Leases Act, the intention is simply to prevent the Bishops des- 
poiling their successors. But there is nothing in Act VIII. of 
1859, limiting the benefit of the attachment to the attaching-credit- 
or. On the contrary, there are indications of an intention to bene-~ 
fit the creditors generally. Bootai Sing v. Bhagwan Dutt (12\ 


() SDR, NW. P., (1864) 127. (7) 7 W.R,, 430. 
Q) 4W.R,, (M.A. 1 (8) 7 W.R., 510. 

(3) 7 W.R,, 134. (9) 9 W. R,, 307. 

(4) 8 W.R,, 318. (10) 10 M. & W., 378. 
(5) 9 W.R,, 362. (1) 11 C1. & Fin, 85. 


(6) 5. D. R., 1859, 102. (12) S. D. B., (1849,) 283, 
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1868 isa clear authority to show that an attachment remains in force 
magia till withdrawn by the Court. 
The literal construction must prevail, unless it can be shown 
Rapwamonan rm : Z 
Suaw. that such a condition would give section 240, a force either incon- 
sistent with or altogether beyond the scope of the Act. 


Mr. Kennedy (Mr. Marindin with him) for the respondents. — 
The true rule of construction is laid downin Grey v. Pearson (1). 
Act VIII. of 1859 is merely a Civil Procedure Act, to regulate the 
procedure between two parties in litigation, and it is an entire mis- 
take to treat these sections, 235, 240, 270, and 271, as if they 
formed part of an Insolyent Act. The words “null and void” have 
been used in Act after Act in England, and have, time after time, 
been construed in a limited sense: Bryan v. Child (2). The plain- 
tiff is in no better position than the debtor. This alienation is not 
void against him: Kinderly v. Jervis (3), Watts v. Porter (4), Eyre 
v. Medowell (5). Sections 235 and 240 occur in a chapter on 
the execution of money-decrees, and are merely meant to provide 
for the due execution of a decree by the creditor against the. 
debtor. Section 271 merely provides for the case of more than 
one attachment subsisting at the time of sale. 

The literal construction would work grievous hardship. The 

; judgment-debtor might sell to a bond fide purchaser, pay off 
the decree out of the sale proceeds, get the attachment withdrawn, 
and then retain the property as against the purchaser on the 
ground that the sale was null and void under section 240. 

Suppose a debtor satisfied a decree, but neglected formally to 
remove the attachment, would a sale by him of the attached pro- 
perty to a bond fide purchaser, 20 years afterwards, be null and 
void ? Take the case of perishable commodities. An attachment of 
a cargo of mango fish could benefit no one. Private sale by ar- 
rangement between creditor and debtor would be void, and the 
fish would be unfit for food long before they could be sold by the 
“sheriff, or the attachment released by order of court. 


(1) 6H. L. Ca, 106. (4) 3E. & B, 743. 

(2) 5 Ex., 368. 5) 9 H.L. Ca, 619. 
) 

(3) 22 Beay,, 1. 
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Mr. Woodroffe in reply.—Suppose A attaches B’s property, 1868 
and obtains an order for sale. B, before sale, with the consent ARANDALAL 
of A, privately sells to C, and satisfies A’s decree. The sheriff, Risto tiu 
in ignorance of the transaction, proceeds under the orfler, and = Suaw, 
sells to D. Can it be contended that the sale to C is good against 
D? Yet, if D is in no better position than the judgment-debtor, 
this would be so. D takes simply because the power of B to 
alienate during attachment is suspended by section 240. It 
matters not whether the suspension is produced by the attachment 
under which the property is sold, or by another attachment. 

All that is necessary to nullify the alienation is a subsisting 
attachment at the time when it is made. 

The question is narrowed to this point. Can the words “ during 
the continuance of the attachment” be read “ while the decree is 
unsatisfied by payment?” This cannot be. The proper mode 
of withdrawing an attachment is pointed out in section 245; and 
until the attachment is so withdrawn, it must be deemed to con- 
tinue. Though the sale be void as against the judgment-debtor, 
he would not be heard in a Court of equity to question his own 
acts. As to the cases of possible hardship suggested in argument, 
there are few laws which do not work some hardship in their 
operation. 


Markey, J.—The abstract question of law, which is submit- 
ted for the opinion of the Full Bench, is as follows: 

Whether a private bond fide alienation, for value, of property 
attached in the manner pointed out by section 240, Act VILL of 
1859, is by virtue of that section null and void as to all the world 
or only as to the attaching-creditor, or the persons who may 
acquire rights under or through the attachment, or to what other 
limited extent ? 

Iconsider that the question proposed assumes that a first 
attachment had been issued and had not been formally removed, 
but that the judgment-creditor who had attached had received” 
the amount of his claim; and that before the formal removal of 
this attachment, the property was again attached by another 
creditor, who brought the property to sale by auction, and that 
the question now to be decided arises between a purchaser under 
this sale, and a purenaser hy private alienation from the judg- 
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ment-debtor. The question which we have to consider, resolves 
itself into two, or rather I may say that it may be considered 
under two aspects. 

First.*-Whether the private sale by the judgment-debtor was 
made during the continuance of the attachment. 

Secondly.—If so, whether this sale is null and void by reason 
of the provisions of section 240, Act VIII. of 1859, as against 
the auction-purchaser. 

Taking the words of sections 235 and 240 in their literal 
meaning, it is clear that both these questions must be answered 
in the affirmative. When a special and formal mode is pointed 
out for withdrawing an attachment, it cannot, speaking with 
strictness, be said to be removed until that mode has been follow- 
ed; and until it is removed, the property, strictly speaking, 
remains under attachment; and the private sale having taken place 
whilst the property was so under attachment, it is, in strictness, 
“ null and void” under this section. 

But it is said that we ought not to give these words this strict 
literal construction ; that the object of the Act was only to protect 
the rights of the creditors who had actually attached at the time 
of alienation, and that it was no part of the .intention that the 
attachment by one creditor should enure to the benefit of other 


ereditors who had not attached; that the provisions of the Act, 
therefore, must be construed with reference to this intention, and 
when this is satisfied, transactions otherwise valid are not to be 
disturbed, 

I entirely adopt the rule of construction which is contended 
for in support of this argument. Not only because Acts of the 
Legistature are, as Lord Coke said, “many times on a sudden 
penned and corrected by men of none or very little judgment in 
law,” but because by the necessary and inherent imperfections 
of language, such a rule of construction is rendered imperative. 
+] think. it has rightly been called the rational rule of construc- 
tion, and I may take it for the present “as adopted by 
Lord Wensleydale in Grey v. Pearson (1), where he says: 
“In construing wills, and indeed Statutes, and all written 
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instruments, the grammatical and ordinary sense of the words 1868 
is to be adhered to, unless that would lead to some absurdity, ANANDALAL 
or some repugnance or inconsistency with the rest of the instru- ee 
ment; in which case the grammatical and ordinary sense of the — Suaw. 
words may be modified, so as to avoid that absurdity and incon- 
sistency, but no further.” . 
I willingly, therefore, concede that if it can be clearly ascer- 
tained in this mode that, in these provisions, the rights of the 
attaching-creditor were exclusively in view, then a strict literal 
construction of these words can no longer be contended for; and 
either of the above questions may be answered in the negative, 
The first attachment, though in form remaining, may be consi- 
dered as no longer continuing within the meaning of section 240, 
or the words “null and void” may be read as meaning null and _ 
void as against the attaching-creditor only ; and in either way 
we arrive at the same conclusion in favor of the defendant, that 
his purchase was good as against subsequent attaching-creditors, 
But this only throws us one step further back upon the inquiry, 
whether the intention of the Legislature was that the attachment 
should be for the benefit of the attaching-creditor only, or whether 
it was to some extent to operate for the benefit of other creditors 
by completely suspending the power of the debtor to alienate 
his property whilst the attachment continued. If the latter were 
the intention of the Legislature, then the words of section 240, 
in their stricter and more literal meaning, only carry it out. 
Tt is generally conceded, and it is laid down by the canon 
of interpretation, which I have now adopted, that the best key 
of construction to one portion of an Act of the Legislature is to be 
found in the other provisions of the Act itself; and I must own, 
with the greatest respect” for ‘those who entertain a different view, 
* that an examination of Act VIII. has led me to the conclusion 
that, to some éxtent at least, the Legislature did intend that the 
attachment of one creditor should enure to the benefié of the’ 
other creditors, even as against a bond fide purchaser for value. 
For example, if A, on Monday attaches the property of B, and 
B, on Tuesday, gells this same property subject to the attachmént 
to C, A remaining unpaid, and after the sale to C, a number of 


other creditors, D, E, and F, come in and attach the same pro- 
8B 
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1868 perty, any one of the attaching-creditors may proceed to get 
as the property sold under the execution, Then under section 271, 
Rapmeuouan WEB the property is sold, the proceeds will be first applied i in 

Suaw. payment of the dcbt of A, and then divided rateably amongst 

the other creditors, without any regard whatever to the right 
of B. This is a case in which clearly the attachment of A 

- cperates most effectually in favor of other creditors, For, if the 
first attachment operates for the benefit of the attaching-creditor, 
A, only, then, subject to his rights, C would be the owner of the 
property, and by paying off, A would become the absolute owner, 
to the entire exclusion of D, E, F, &c., whereas the operation 
of this section is entirely otherwise. 

I also think that sections 206 and 245, which provide that 
adjustment of decrees shall be made and attachments removed 
through the Court, point strongly in the same directions, Those 
provisions would be wholly unnecessary, if a private arrangement 
between creditors and debtors could be made, the result of which 
was that the property was released from attachment without the 
action of the Court, which would, as Mr. Woodroffe has, I think, 
rightly argued, come to this, that a private satisfaction of the 
decree would be equivalent to a removal of the attachment. 

With regard to the last paragraph but one of section 243, I 
think that section means that though the arrangement for sale may 

-be made privately, yet the money is to be brought into Court, ™ 
and the Court would then withdraw the attachment on applica- 
tion, if it approved of the sale. 

It may be as well, also, in considering what may have been 
the intention of the Legislature by these provisions, to consider 
the state of things to which they were intended to be applied. 
By far the most important application of them would be as against 
insolvent debtors. Solvent debtors do not very often have exe- 
cution issued against them; and if they have, it makes very 

“little difference who gets first paid. But insolvent debtors, as 
goon as, or just before their difficulties become public, are very 
. prone to do one of two things; either to place their property 
in friendly hands, out of the reach of their creditors, or to con- 
trive that it shall reach favoured ereditors only, to the exclusion 
of the rest. , And as Mr. Justice Bayley and.myself pointed 
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out the other day, in a case on the other side of the Court, for __ 1868 
more than two hundred years the English law has steadily set ANANDALAL: 


its face against both of these contrivances (see the observations 
of Lord Mansfield in Worseley v. Demattos) (1). The English 
law has, it is true, gone much further ; and in Europe, and here 
in Calcutta, has provided, where a man is insolvent, for an equal 
distribution of his property amongst all his creditors, In India, 
outside of the Presidency towns, there is not such general pro- 
vision; but the provisions under Act VIII. of 1859 relating to 


* attachment may, I think, have not improbably been intended as 


an instalment of the same principle, it being one which by uni- 
versal consent has, wherever it has been applied, been found to be 
beneficial. At all events, Iam by no means ‘prepared to say 
that a provision which haying this object in view deprives a man 
of the power of alienating his property which has been attached, 
until that attachment has been removed in a formal manner, is 
impolitic and unjust, and could not have been intended by the 
Legislature. 

* That this is the plain grammatical meaning of the provision, 
is conceded ; and so far from being inconsistent with, or repug- 
nant to the other sections of the Act, I think I have shewn that 
it is in entire accordance with them. 

As for the absurdities which have been suggested, I cannot 
say that I feel much pressed by them. It has been suggested 
that a wealthy merchant might have all his property seized and 
his business stopped by a malicious creditor. My answer to this 
is, that the Legislature may well have considered that that is not 
a highly probable contingency. Another suggestion has been 
that a cargo of fish might be seized, and would perish before.it 
would be sold by order of the Court. My answer is that this 
calamity (which would in any way be very rare) might happen 
under this Act, whatever construction you put upon it, unless 
(when I think probable) it could be avoided by a reasonable 
construction of other sections. I do not think Lord Wensley- 
dale meant that the construction of an Act of the Legislature 
was to be controlled by auch far-fetched possibilities as these. . 
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The only suggestion which has raised any doubt in my mind 


Asaxpatal jg, that possibly a satisfied attachment might accidentally remain 


» 
RapHAMOHAN 


Saaw, 


unremoved, although all the debts were satisfied, and long after 
this defect in the title of a purchaser who had purchased after 
the attachment might be discovered and relied on, » This would be 
an evil, and perhaps might be an absurdity. If so, that is a good 
reason for limiting the operation of the Act so as to avoid this 
absurdity, but no further. This would be easilf¥ done by hold- 
ing the sale void only as against those who were creditors at the 
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time the attachment was created, and who had issued execution - 


before the formal removal of the attachment. That would avoid 
the supposed absurdity, and would, carrying out the rule relied 
on, be going no further. 

Something has been said about the origin of these provisions. 
I think their origin is to be found neither in the Regulation law 
nor in the law of the old Supreme Court, nor in the law of Eng- 
land. It appears to me to be not improbable that in drawing 
up a Code of Civil Procecdure, which professes to be based upon 
enlightened principles of modern jurisprudence, its authors may 
have had recourse to a Code of Proceedure which regulates the 
practice of Courts of law in a very large portion of the Conti- 
nent of Europe. I mean that of the Code Napoleon, The 
provisions in this respect of the Code of Civil Procedure in use 
in France, Italy, and a large portion of Germany, are in many 
respect similar to the provisions of the Indian Civil Procedure 
Code, as read them. There are important differences, but they 
are rather differences of form and extent than of principle. In 
those countries if one creditor seizes, no other creditor can seize 
the same property, the maxim being the old French one that 
Saisie sur saisie ne vaut; but any number of creditors may 
come. in and claim the benefit of the attachment. This is a 
difference, therefore, of form only. It is also an inviolable prin- 
ciple of law, that the first creditor can do nothing which may 
impede a speedy and effectual sale of the attached property, and 
when the sale takes place, the proceeds are distributed amongst all 
the creditors without reference to the order in which they claimed. 
the benefit of the seizure. This is another difference, but again 
of degree rather than of principle. ‘The process of execution by 
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way of attachment, under Act VIIL., is to my mind much more 1868" 
like this’ Saisie-execution of the Code N: apoleon than the ordinary ANANDALAL 
. AS 
process of execution in England, or any procedure formerly Rava, 
known here. If any one thinks it werth while to refer to the eee os 


French law, be will find if in the Co. Civ. Proc. Fr. ss. 609, 
599 ; CEuvres de Pothier ed. Buguet, Vol. IL, p. 672, Vol. X., 
p. 216, and the Italian Law in Co. Proc. Civ. Ttal., Art., 631, 

I wish to .ad& that I by no means consider that it follows 
from what I have now said that the judgment-debtor himself 
could impeach a sale made by him during the continuance of 
attachment. On this question, as it appears to me, a totally 
different class of considerations would arise, namely, how far a man 
would be allowed to impeach the validity of his own acts; or 
putting the same question in another form, how far the con- 
struction of the Act would be controlled by some equitable 
principle. 

Something has also been said during this argument about the 
proper mode of formally removing an attachment in this Court 
on the Original Side. All questions of practice on the Original 
Side are greatly embarrassed by our having adopted -Act VIII. 
of 1859, and a portion—but nobody can say how much—of the 
practice of the old Supreme Court. It seems to me, however, 
that if we have not adopted the provisions of section 245 of Act 
VIII. of 1859 as to the mode of removing an attachment, then 
the practice as to removing attachments must be the same as 
existed in the old Supreme Court as to the removal of executions, 
which was I believe, by giving notice to the sheriff This is 
not a matter on which we are now called upon to express a final 
opinion, because the question under consideration assumes that 
the first attachment had not been formally removed ; but as the 
question has been mooted and may affect a great mnany.atitles, 
I think it right to express an opinion upon it. 

The result of my judgment is that a Private bond fade alien 
ation by a judgment-debtor, for value, of property attached in 
the manner pointed out by section 235, is by virtue of section 
240 null and void not only as to the attaching-creditor, but as 
to all other persons who may acquire rights under or through an 
attachment until the original attachment has been’ formally 
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removed. - Passibly, also, there ought to be a further limitation 
to those persons who were creditors at the time the ‘original 
attachmentwas laid on. . & 
Peacock, C. J,—My learned agd honorable golleague, Mr. 
Justice Markby, who has preceded me, has alluded to the illus- 
trations which were introduced in the course of the argument 
in this case, and has described them as mere far-fetched possi- 
bilities. I will not, therefore, take as an illustration of my view 
any mere possibility, but will take, as an illustration of my view 
of section 240, the facts of this case as they actually occurred. 
The first attachment was made under a decree obtained by 
Indra Chandra Johury. The property was attached on the 29th 
of September 1866. The sccond attachment was at the suit of 
Beni Madhab Banerjee, and was put in on the 17th of Novem- 
ber 1866. The third attachment was at the suit of Nitai Chand 
Pal, and was executed on the 22nd of November 1866. This 
third attachment had not been put in at the time when the sale 
to defendant, now under consideration, was effected. The sale 
was completed for Rs. 15,312-8, on the 19th November 1866, 
before the third attachment was put in; and it was.made with 
the consent of all the creditors who had attached the property 
at that time. A conveyance was executed, and the money paid 


-* by the defendant. ‘The two decrees, under which the property 


had been attached, as well as a prior mortgage, were satisfied 
out of the proceeds of the sale, Unfortunately, the two attach- 
ments which had been put in when the sale was made, had not 
been withdrawn, although the decrees under which the attach- 
ments were made had been actually satisfied out of the sale 
proceeds. 

The third attachment was afterwards put in on the 22nd 
November 1866, and the property was still under it on the 2Ist 
February 1867, when the plaintiff became the purchaser for the 
sum of 1,950 rupees. If the sale to the defendant had not 
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occurred, and the sale had been made under the Ist decree, it | 


is clear that the amount would not have been sufficient to pay 
off the Ist attachment, so that the second and third attachments 
would have been wholly unsatisfied. 
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The question then arises, what is the true antl proper con- 1308 


struction to be put upon.section 240. Is sueh a gonstruction to 4: 
be put upon it as will have the effect of setting aside the sale 
to the defendants for Rs. 15,312-8, and to allow the property to 
be sold to the’plaintiff for RE 1,950? 

My learned and honorable colleague has alluded to the law 
of the continent, but the law of the continent is not the law of 
this country; nor is it any guide for the construction of Act VIIL, 
of 1859, by which the sale in this case is to be governed, We 
must deal with the law as it prevails here, and must look to 
principles, and see whether section 240 is to be so construed as 
to allow such an injustice to be perpetrated. 

Act VILL. of 1859 was not intended to provide against exist- 
ing evils, but its object was to “ simplify the procedure of the 
Courts of Civil Judicature not established by Royal Charter.” 

It is pointed out in a chapter well worth studying in Domat’s 
Civil Law, chapter 12, page 88, Boston edition, 1850, edited by 
Custing, that “it is the duty of a lawgiver, to foresee only the 
“most natural and ordinary events, and to form his dispositions 
“in such a manner as that, without entering into the details of 
“ the singular cases, he may. establish rules common to them all, 
“by discerning that which may deserve either exceptions or 
“ particular dispositions; and next it is the duty of the Judges 
“ to’ apply the laws, not only to what appears to be regulated 
“ by their express dispositions, but to all the cases where a just 
“ application of them may be made, and which appear to be 
“ comprehended either within the express sense of the law, or 
“ within the consequences that may be gathered from it.” The 
author proceeds: “ It happens in.two sorts of cases that it is 
“ necessary to interpret the laws. One is, when we findina 
“ law some obscurity, ambiguity, or other defect of expression ; 
“for in this case it is necessary to interpret the law in order 
“ to discover its true meaning. And this kind of interpretation 
“is limited to ‘the expression, that it may be known what the 
“Jaw says. The other is, when it happens that the sense of a 
“law, how clear soever it may appear in the words, would lead 
«us to false consequences, and to decisions that would be unjust, 
« if the laws were indifferently applied to every thing that is 
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1968 “ contained within the expression. For, in this case, the pal- 
AxanDatAty ft pable injustice that would follow from this apparent sense 
Wipe ates « obliges us to discover by some kind of interpretation, not what. 

ssaw. ‘the law says, but what it means; and to judge by its meaning 

« how far it ought to be extended, ind what are the bounds that 
“ ought to be set to its sense ;” and he goes on and gives a num~ 
ber of examples, and says, “ And in order to make them the 
“ more useful for such as have least knowledge and experience, 
“we shall set down an example so clear, that it will convince 
“ anybody, at first sight, that we ought not always to take the 
“ law in the literal sense.” 

One of the examples he gives is in para 42 of the same chap- 
ter. “If an arbitrary law being applied to a case which it 
“seems to include, there follows a consequence contrary to the 
“ intention of the Jawgiver, the rule ought not to be extended 
“to that case. Thus, for example, the ordinance of Moulens, 
«which annuls indifferently all substitutions for the want of 
“ publication, without specifying the persons with respect to 
whom they are to be null, does not render them null with 
“ respect to the executor who is burdened with the, substitution ; 
“because the executor was obliged by another rule to cause 
“ publication of it to be made, as being charged with the execu- 
“tion of the dispositions of the testator; and he ought not to 
* reap any benefit by his own negligence or dishonesty.” 

Now I believe those rules are perfectly in accordance with 
the rules of English law. It is not necessary for me to refer to 
many cases, It is sufficient to mention the well-known case as 
to the construction of the Statute of Elizabeth as to Bishop’s 
leases, and to refer to the cases of Kinderly v. Jervis (1), 
and Eyre v. Mcdowell (2), to show that laws must receive a 
reasonable construction, and ought not to be applied merely 
according to the letter, when such a construction would work injus- 
tice. There is an old case which was a good example of the 
mischief which might arise from too literal a construction of a 
jaw. The Statute of the ist of Edward the 2nd enacted that a 
prisoner who should break prison should be guilty of felony. 


(1) 22 Beav,, 1. (2) 9 HL. Ca., 619. 
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But it was held, that when a prison was on fire, and the prisoner 


_ broke it in order to save his life, he was not guilty of an offence. 


He was within the letter but not within the reason of the law; 
and it was said that “ he was not to be hanged because he would 
not remain in prison and be burnt to death.” 

Applying these principles to the present case, I propose to 
consider what is the true construction of ‘section 240. That 
section is one of the sections in a chapter relating to the exe- 
cution of decrees, 

Section 232 enacts that “if the decree be for money, and the 
amount thereof is to be levied from the property of the person 
against whom the same may have been pronounced, the Court 
shall cause the property to be attached in the manner following.” 

Section 235 provides the manner in which attachment is to be 
made when the property consists of immovcable property. It 
says: “ Where the property shall consist of lands, houses, or other 
“immoveable property, the attachment shall be made by a 
“ written order prohibiting the defendant from alienating the 
* property by sale, gift, or any other way, and all persons from 
“ receiving the same by purchase, gift, or otherwise.” 

But what is the object’ of such attachment? Not for the 
benefit of the creditors at large, but for the purpose of levying 
the money due under the particular decree. Section 235 merely 
ordains that the judgment-debtor is not to sell. But it does not 
say what is to be done if he does sell. That was reserved for 
section 240, 

Se@tion 240 says: “ After any attachment shall have been made 
“ by actual seizure, or by written order as aforesaid, and in the 
“ case of an attachment by written order, after it shall have been 
« duly intimated and made known in the manner aforesaid, any 
“ private alienation of the property attached, whether by sale, 
gift, or otherwise, during the continuance of the attachment, 
“ shall be null and void.” a 

The object was to make it null and void so far as it might be 
necessary to secure the execution of the decree. It relates only 
to an alienation which would affect the creditor who obtained 
the attachment. 

It is clear that notwithstanding a decree, the judgment-debtor 
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1e68 may, before attachment, sell property liable to be attached, if 
ARAN DALAG he does it bond fide, and a bond fide purchaser will obtain a . 
Bane chee title under the purchase. All that this Act intended to do was 
Saw. to prohibit a judgment-debtor from alienating during the con- 
tinuance of an attachment by which he is ordered not to do so. 
Any other construction of the Act would cause great injustice. 
Section 242, to which we have been referred, throws some light 
upon the meaning of the words during the “ continuance of 
* the attachment.” It says: “ In all cases of attachment under 
“the preceding sections, it shall be competent to the Court, at 
“any time during the attachment, to direct that any part of 
“the property so attached as shall consist of money or bank 
“notes or a sufficient part thereof, shall be paid over. to the 
“party applying for execution of the decree: or that any part 
“ of the property so attached as may not consist of money or 
“bank notes, so far as may be necessary for the satisfaction of 
“ the decree, shall be sold, and that the money which may be 
“ yealized by such sale or a sufficient part thereof, shall be paid 
“ to such party.” 

Now suppose bank notes are seized. If the judgment is satis- 
fied, are they to be paid over to the attaching-creditor, if the 
Court should not have ordered the attachment to be withdrawn. 
If the words are taken in their literal sense, this must be done. 
The words “during the attachment,” in section 242, have the 
same meaning as the words “ during the continuance of the 
attachment” in section 240, Again, if the attachment is to 
be held to be a continuing attachment after the decree has 
been satisfied, merely because the attachment has not been with- 
drawn, what is to be done if it is reversed either on review or 
on appeal ? ‘ 

If the Act intended that the attachment should be for the 
benefit not only of the decreeholder who put it in, but also for 
pther creditors, one would expect to find in the Act what other 
creditors were intended. Are we to guess what others were 
intended. Whether all creditors, whether they have obtained 
decrees or not, or only those who have obtained decrees or those 

who having obtained decrees have caused them to be executed 
by attachment’ 
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Suppose a decree-holder should put in an attachment and after- 
wards his decree should be’ satisfied, and he should request to 
have the attachment withdrawn. Suppose the debtor should, 
after satisfaction of the decree, sell to a bond fide purchaser, would 
such sale be absolutely null and void? 

Section 271 says: “ If after the claim of the person on whose 
“ application the property was attached, has been satisfied in full 
“from the proceeds of the sale, any surplus remain, such sur- 
“plus shall be distributed rateably amongst any other persons 
who, prior to the order for such distribution, may have taken out 
“execution of decrees against the same defendant, and not 
“ obtained satisfaction thereof.” 

It provides for property once sold, and says that the proceeds 
are to be divided among persons who have taken out execution. 
That would not enable all persons who had obtained decrees 
without having taken out execution upon them to participate in 
the proceeds. If so, they should have no right to prevent an 
attaching-creditor from withdrawing his attachment upon satis- 
faction of his decree, or to set aside a bond fide sale made by 
the debtor after satisfaction of all decrees pee which such 
attachments had been issued. 

Section 245 provides: “If the amount decreed with costs and 
“all charges and expenses which may be incurred by the attach- 
“ment be paid into Court, or if satisfaction of the decree be 
“otherwise made, an order shall be issued for the withdrawal 
“of the attachment; and if the defendant shall desire it and 
“shall deposit in Court asum sufficient to cover the expense, 
“the order shall be proclaimed or intimated in the same manner 
‘as hereinbefore prescribed for the proclamation or intimation 
“of the attachment, and such steps shall be taken as may be 
“necessary for staying further proceedings in execution of the 
“ decree.” 

If the construction contended for on behalf of the plaintiff be 
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correct, I should have thought that the Legislature would in this - 


section have protected the rights of all: other decree-holders ; 
whereas there is nothing to prevent any decree-holder from with- 
drawing his attachment even before satisfaction of his decree, 


still less to authorize him to continue the attachment after satis- 
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faction of it. Why are we to suppose that the provisions of section 


“Axaxpatat 240 were intended for the benefit of all decree-holders and not for 
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the benefit of all creditors. Yet no one goes the length of con- 
tending that it was intended for the benefit of all the creditors, 
If the debtor in this case had not had power to settle with the 
attaching-creditors and to sell with their consent, -he could not 
have raised money to satisfy the attaching-creditors, and the pro- 
perty must have been sold under the execution and probably 
have realized next to nothing. It appears to me that the con- 
struction contended for is contrary to all true principles of con- 
struction, and contrary to the principle upon which it has been 
decided, that the words “ null and void” do not mean absolutely 
null and void against all the world. The sale not being null and 
yoid against all the world, against whom are we to hold that the 
Legislature intended to make it so. In my opinion, it was intend- 
ed to make it so only as regards creditors who had obtained 
attachments and against every person who should obtain a title 
under the attaching-creditors, by purchasing under a sale in 
execution of the decree under which it was attached, not as re- 
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gards all creditors, nor as regards decreeholders who had not . 


obtained attachments. The sale was not rendered void by 
any provision of the law of Bankruptcy or Insolvency with 
regard to the interests of all the creditors, but merely in conse- 
quence of section 235, which was passed to give effect to attach- 
ments in execution of decrees. 

The answer to the question put to us might, in my opinion, be 
that a private bond fide alienation of property during the con- 
tinuance of an attachment is null and void only as respects the 
attaching-creditor and those who claim under or through the 
attachment. 

Jackson, J.—I concur in the opinion which has been expressed 
by the Chief Justice, and generally also in the reasons by 
which he has supported that opinion. But as his judgment 
contains a great variety of propositions, some of which I have 
not had the opportunity of fully considering, I desire to state 
very briefly the grounds of my opinion in the point which we 
haye to determine, 
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Generally speaking, in considering matters of construction, 
I prefer dealing with them as pure’ matters of reasoning apart 
from the circumstances of the particular case in which the 
question arises. It appears to me that, in interpreting legislative 
enactments, we are confined to two principles«of construction: 
one being. the literal and grammatical meaning of the passage, 
and the other the meaning which seems to correspond with the 
intention of the Legislature, such intention being collected partly 
from other. passages of the same enactment, and partly from a 
consideration of the particular object which they had in view. Now 
it is admitted that in this case an absolutely literal construction 
is out of the question, and that we must ascertain from the con- 
text and from the occasion of using them how far the words are 
actually intended to go. 

It seems to me, and I have always thought so, that in that 
portion of the Code in which section 240 occurs, i. ¢., section 232 to 
245, the Legislature had in view merely the procedure in exe- 
cution of a single decree between one plaintiff or set of co- 
plaintiffs, and one defendant or set of co-defendants, In order 
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properly to consider the effect of section 240, I think we ought 


to read sections 235, 240, and 245 together. 

Section 235 provides that, “where the property shall consist 
of land, houses, or other immoveable property, the attachment 
shall be made by a written order, prohibiting the defendant from 
alienating the property by sale, gift, or in any other way, and all 
persons from receiving the same by purchase, gift, or other- 
wise.” 

Section 240 declares that, “after any attachment shall have 
been made by actual seizure, or by written order as aforesaid, 
and in case of an attachment by written order, after it shall have 
been duly intimated and made known in manner aforesaid, ‘any 
private alienation of the property attached, whether by sale, gift, 
or otherwise, and any payment of the debt or debts or dividends, 
shares, to the defendant during the continuance of the’attachment 
shall be null and void.” 

Section 245 no doubt indicates the only formal mode of ter- 
minating the attachment, and a prudent person who had satis- 


fied the judgment under which the attachment had been made, 
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1863 and who desired to free himself entirely from such impediment 
Avaxpatal to the right of dealing with his own property which might arise 
eS leet oe from the continuance of an attachment, would certainly take care 

Suaw. to have the attachment removed in the way indicated. “ 

But I apprehend that on the case arising, it would be open to 
the alienee to show that the attachment had virtually come to 
an end by a satisfaction of the decree under which the property 
had been attached. In any case, however, it appears to me 
that the only person entitled to raise the question is the parti- 
cular attaching-creditor, or some person who has acquired rights 
under the attachment in force at the time of the alienation which 
was challenged. é 

One question which was suggested was, whether with adver- 
tence to section 271, a creditor who had taken out execution 
while the attachment continued, had any such interest as to 
entitle him to insist that the attachment could not be withdrawn 
without satisfaction of his decree. But it seems to me clear 
that section 271 only applies to cases when the fund arising 
from the sale of the attached property is actually in Court. In 
cases under section 243, the Court will, no doubt, take care not 
to sanction an arrangement of the kind there mentioned, unless 
provision is made for payment of all the parties holding attach- 
ments on the property. In the present case, I understand that 
the attachment under which the plaintiff claims took place after 
the sale to the defendant had been completed. . 

This is shortly the view which I have taken of the section 
under consideration. I am of opinion that an alienation made 
during attachment is not void as against all the world, but only 
as against the attaching-creditor and those who have acquired 
rights under his attachment. 


Macruerson, J.—I concur in the answer which the Chief 
Justice proposes to give to the question put to us, and also 
generally in the reasons which he has given in support of it. 
I consider that the answer is given merely to the abstract ques- 
tion, without reference to the facts of this particular case. , 


Mirrer, J.—I concur with the opinion of the Chief Justice 
in holding that a private bond fide alienation of the’ property 
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attached in execution of a decree is null and void as against 
the attaching-creditor only, and those who claim ‘through or by 
him, but not as against any other person. 

It appears to me that in construing the provisions of the 240th 
section of the Code of Civil Procedure, there ig no other alter- 
native than to hold either that the alienation is null and void as 
against the whole world, including the judgment-debtor himself, 
or that it is null and void as against the attaching-creditor only 
and those claiming by or through him. 

If the words of the section in question are to be understood 
ia their absolute signification, or in other words if it is once held 
that the alienation is null and void as against the whole world, it 
must be necessarily null and void as against the judgment-debtor, 
also, who is one of the world. It has been said that although 
upon a proper construction of section 240 it must he held that 
the alienation is null and void as against the judgment-debtor 
also, a Court of Equity would not permit the judgment-debtor to 
repudiate his own deliberate act to the prejudice of a bond fide 
purchaser for value. I am of opinion that this argument is enti- 
tled to no weight. No one can be estopped by an act which the 
Legislature has declared to be null and void, in his favor, afd it 
is beyond all controversy that a Court of Equity is bound to 
follow the declared intentions of the Legislature just as much as 
any other Courtof Justice. It is clear, therefore, that those who 
would put an absolute construction upon the words of section 
240 are bound for the mere sake of logical consistency to go the 
entire length of holding that the alienation is null and void as 
against the judgment-debtor also. 

But if it is once conceded, as I think it has been virtually con- 
ceded, in the argument before us, that the alienation is not null 
and void as against the judgment-debtor, the position that it is 
null and void as against the whole world must necessarily fall to 
the ground; and all attempts to extend the operation of the 
section in question beyond the attaching-creditor and ‘those who 
claim through or by him, must also fall with it, For it is 
clear that if we once abandon the position above referred to, 
there must be a line of demarcation somewhere beyond which it 
would be obviously improper to go, and I may here observe that 
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1868 the onus of pointing out the true situation of this line, lies upon 
ANANTIALAL: those who would extend it beyond the attaching-creditor and 
Rapieonay POrsons claiming by or through him. Be this as it may, it is per- 
Snaw. — fectly clear that if we exclude the judgment-debtor, we must also 
exclude those parsons who derive their title through him, and as” 
to strangers, it is sufficient to say, that they can have no possible 
right in justice or equity to take an advantage of an attachment 
which was neither made at their instance nor intended for their 
benefit. It has been said that when a property is attached in 
execution of a decree, the attachment is made not merely for the 
benefit of the attaching creditor, but for that of all the creditors 
generally. I am of opinion that the argument is not sound. 
There is nothing whatever in the Procedure Code to warrant 
such a contention, nor do I find anything in justice or equity by 
which it can be supported. A judgment-creditoris entitled only 
to seize the right, title, and interest of his debtors, but if the alien- ; 
ation in question is a valid, and binding alienation so far as the” 
debtor himself is concerned, there is nothing left for his creditors 
to sieze for the satisfaction of their decrees. Again if we extend 
the operation of the section under our consideration to the credi- 
tors generally, are we to take in all the creditors whether existing 
at the time of the attachment or not; and, secondly, if we confine 
ourselves to the existing creditors only, are we to take in all the 
existing creditors whether they may have obtained decrees or 
otherwise? These questions must be satisfactorily answered before 
we can accept the proposed interpretation, and so far as I can 
judge from the provisions of the Code, I do not see the slightest 
reason for holding that all those creditors are entitl&d, indiscri- 
minately, to claim the benefit of the attachment in question. , 
In conclusion, I wish to make a few observations with reference 
to an argument that has been attempted to be drawn before us 
from the provisions of section 271. That section, it is to be 
“observed, comes into operation when the property attached has 
already been sold, and when there is a surplus left in the hands 
of the Court after the demand of the attaching-creditor is satisfied 
in full. The persons among whom this surplus is directed to be 
distributed, are allowed to participate in it, not because of the 
previous attachment with which they had nothing to do, but 
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because of a particular contingency which has brought in to the 
hands of the Court a certain sum of money which the Court has 
been authorized to apply for their benefit. The efficacy of the 
attachment is exhausted for the benefit of the attaching-creditor 
himself, and if no surplus is left after the full satisfaction of his 
decrea the other creditors must be left to executé their deerees as 
best they can, There again, it is to be observed, that the surplus 
sale proceeds are to be distributed among those creditors only 
who “ may have taken out execution of their decrees,” prior to 
the date when the order for the distribution is made. Now Iam 
at a loss to understand by what means we are to discover who 
these creditors are, when no sale has actually taken place. In 
the present case there has been no sale at the instance of the 
ereditor who first attached the property in dispute, and conse- 
quently there has been neither any surplus sale proceeds nor any 
* order for the distribution of such proceeds. How then is the 
: appellant to be permitted to say that the creditor in execution of 
whose decree he has purchased the property in question, was one 
of the creditors referred to in section 271; or, in other words, that 
he was one of the creditors “ who may have taken out execution 
of their decrees” prior to the order for distribution contemplated 
by that section. But be this as it may, it is abundantly clear that 
the creditors referred to in section 271 could not compel the 
attaching ereditor to cause the sale of the property attached by 
him, ang if they could not compel him to bring the property 10 
sale, X do not see any reason why they should be permitted to 
claim the benefit of his attachment, when he himself has waived it, 





Before Sir Barnes Peacock, Kt., Chief Justice, Mr. Justice Loch, Mr. Justice 
Macpherson, Mr. Justice E. Jackson, and Mr. Justice Glover. 


SHEIKH WAHID ALI (Derenpanr) ». MUSSAMUT J UMAYI 
(Pramntier.)* 
Exeeution— Party—Suit— Act XXIII. of 1861, s. 11—Aet VIL. of 1859, 
8s. 201 and 209, 


Ina former suit brought for possession of immoveable property against J. and her 
- father, and subsequently revived against J. as the representative of her father, posses- 
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1868 sion and mesne profits were decreed against J. in her representative capacity, while 

Seeks Wa as against her in her individual capacity the suit was dismissed. The decree-holder, 

arp Aut after obtaining possession, attached and sold in satisfaction of his decree for mesne 

Mussamur Profits J.’s private property, notwithstanding her objections, and himself became 

Jumayl. the purchaser, but never obtained possession. This sale, ordered on the 8th October 

1863, was confirmed by the Judge on 15th March 1864. The present suit was 

brought by J. for confirmation of her possession of her private property by 
cancellation of the execution sale. , 

Held, (Macrnerson and GLover, JJ,, dissenting) that such snit was main- 

tainable, and that J. in ber individual capacity was not a party to the suit in 

which execution issued, within the meaning of Section 11 of Act XXIII. of 1861, 


Tur plaintiff, Jumayi, sued Chowdhry Sheikh Wahid Ali, 
for confirmation of possession of certain lands, in the dis- 
trict of Patna, by cancellation of an execution sale, dated 8th 
October 1863, * * * by reversal of the order of the High 
Court, dated 28th September 1866. The plaintiff obtained a décree 
in the lower Court, from which the defendant now appealed. The 
case was one of a long course of litigation betwecn the parties, 
extending over a period of fourteen years, namely, from 1854 
to 1868. The circumstances under which it arose, and also under 

, which this appeal was referred to a Full Bench, fully appear 
in the referring orders of the Division Bench (MACPHERSON ant 
Guover, JJ). 


Macruerson, J.—In this case the respondent, Mussamut 
Tumayi, sues the appellant, Sheikh Wahid Ali, “ for confirmation 
of possession, by cancellation of an execution sale, dated 8th 
October 1863,” * * * “ by reversal of the High Court’s order 
dated 28th September 1866.” 

The appellant, in 1854, brought a suit in the Patna Court, to 
obtain possession of certain lands, of which those which are the 
subject of the present dispute, form part. - Amongst other defend- 
ants in this suit, were Waris Ali, who claimed nearly the 
whole of the lands under a Bharna bond, and the respondent, 

¢ Jumayi, who claimed a small share, as purchaser. Waris “Ali 
having died, an application was made to the Court in January 
1856 to have his son Mullick Inayet Hossein, his daughter 
Mussamut Jumayi, and others, made defendants, as being his, 
heirs and representatives. The order of the Court actually 
putting them upon the record as defendants, is not forthcoming 
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apparently ; at any rate it is not before me now. But there is 
no question, that Mullick Inayet Hossein was made a defendant, 
and I think that the list of defendants named in the heading of 
the formal decree (of the 29th of November 1861) of the Court 
of the Judge of Patna, shews sufficiently, as also do other pro- 
ceedings of a later date, that Mussamut Jumayi was also put 
upon the record as one of her father’s representatives. As I 
have already said, she was one of the original defendants in her 
own right. 

The Judge of Patna decided in favor of Sheikh Wahid Ali, 
and gave him a decree for possession and for mesne profits, declar- 
ing the defendants jointly and severally liable for the latter. 

From this decision two appeals were preferred to the High 
Court. In the one, registered as regular appeal, No, 46 of 1862, 
Mullick Inayet Hossein alone was appellant; in the other, which 
‘is regular appeal, No. 43 of 1862, Mussamut Jumayi and six 
other defendants (not including Mullick Inayet Hossein) are the 
appellants. Jumayi appealed, on the ground that the lower 


Court ought to have found that she had proved her right to the ; 


share of the lands in suit, which she claimed as purchaser. 

The appeal No. 46 was dismissed with costs on the 10th J uly 
1863: But in the appeal No. 43 it was decided that Mussamut 
Jumayi had proved her claim, and the decree of the lower 
Court, was altered accordingly ; and then the decree went on to 
declgre that Mussamut Jumayi and five others of the appellants, 
in fppeal No. 43, had been unnecessarily made parties to the suit; 
and it was ordered that the suit be dismissed, as regards them, 
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with costs. The decrees of the High Court in both these appeals | 


bear date the 10th July 1863, 

The appeals having been disposed of, Sheikh Wahid Ali 
applied to the Patna Court for execution of his decree for mesne 
profits by attachment and sale of the separate property of 
Mussamut Jumayi, stating that he had already been put in 
possession of the lands, of which possession had been decreed 
to him. On the 9th September 1863, Mussamit Jumayi filed 
a petition opposing the application, on the ground, that by the 
decree of the High Court she was exonerated from all liability. 

"On the 15th September, Sheikh Wahid Ali filed a petition by 
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1868 way of reply, contending that though Jumayi had, by the decree 
‘Sune Wa of the High Court, been discharged from all liability as regards 
ae the share in the property which she claimed in her own 
Jumar, vight as purchaser, she had not been discharged from her 
liability as one of the representatives of her deceased father, 
Waris Ali, The Judge concurring in this view of the effect 
of the decrees of the High Court, on the 5th of October, ordered 

that the sale should proceed. 

On the 7th of October, Mussamut Jumayi filed a further peti- 
tion of objection referring to her former petition having been 
rejected, and to her having been held by the J udge to-be liable, 
on the ground of her being one of the heirs of Waris Ali, and 
contending that it was quite contrary to the provisions of sec- 
tions 211 and 203 of Act VIII. of 1859, that her private 
property should be sold in satisfaction of a debt due by her 
ancestor. This petition was on the same day rejected by the 
Judge; and on the next day, the 8th of October 1863, the sale 
took place, and the property was purchased by the decree-holder, 
that is to say, by the appellant, Sheikh Wahid Ali. This is 
the sale the cancellation of which is the object of the present” 
suit, Sheikh Wahid Ali has never, according to the allegation 
of the respondent, obtained possession under his purchase. “But + 
the sale, ever since it took place, has been the source of constant 
and most unfortunate litigation between the parties. I shall, 
however, refer to those proceedings only, reference to which is 
essential for the purposes of the present suit. 

Various objections to the sale were raised by Mussamut 

. Jumayi, after the sale had taken place, but they were overrul~ 
ed; and the sale was confirmed by the Judge on the 15th March 
1864. On appeal from this order to the High Court, a Division 
‘Bench held, on the 30th January 1865, that the sale was not bad 
by reason of any of the irregularitics as to proclamation, &c., 

ewhich had been pleaded on behalf of Mussamut Jumayi; but that 
Mussamut Jumayicould be liable for her father’s debts only to the 
extent to which she inherited from him, and that the sale could 
hold good against her property only if she were found to have 
inherited anything; and the Court remanded the case to the 
Judge io decide whether Mussamut ‘Jumayi inherited anything 
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(and if anything, what ?) from her father. The Court at the same 
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time added that if she did take anything by inheritance, her Suenn Wa- 


liability would be in proportion. 

On the 27th May 1865, the J: udge of Patna decided that 
Mussamut Jumayi had inherited nothing from her father Waris 
Ali; and he, therefore, declared that the sale could not be con- 
firmed. 

From this decision, Sheikh Wahid Ali appealed to the High 
Court, and his appeal was disposed of by a Division Bench on 
the 18th September 1865. The contention was, that the sale 
having once been completed and confirmed could not be set aside 
by an order in the miscellaneous department. The Court thought 
that the objection was good, and that the sale having once been 
confirmed could not be set aside in the execution department. 
But with reference to the decision of the Court of the 30th 
January 1865 (the effect of which was to sct aside the sale, if 
it were proved that Jumayi had inherited nothing from her father) 
the Court said: « Under these circumstances we think the proper 
course for him (Sheikh Wahid) to pursue, is to apply to the Court 
for a review of its order of 30th January last.’ Were we 
now to reverse the decision of the lower Court, we should 
virtually be setting aside that order; meantime we must dismiss 
the appeal with costs.” 

Thfereupon an application was made by Sheikh Wahid Ali, 
for freview of the judgment of 30th J. anuary 1865, and this 
application was disposed of on the 28th September 1866. The 
Court said: “We think the objection taken by J umayi to 
the sale of her property is certainly 2 valid one ; butit was neces- 
sary that such objection should havebeen raised before the sale took 
place, or if raised, it should have been made in good time (section 
247) or it could not have been attended to, and the objector must 
seek her reniedy in the Civil Court. It is true that in the judg- 
ment of this Court, dated the 8th of July 1864, it is said that» 
Jumayi has all along put Yorward this contention, but with the 
whole record before us, the pleader for Jumayi has failed to show 
that it was urged before the sale took place, except once in her 
answer in the regular suit, when no issue was raised upon it. We 
agree with the learned counsel for the petitioner, that this 
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objection, however valid, is not an irregularity contemplated in 
section 256 of Act VIII. of 1859. That, consequently, the sale 
which took place before this objection was properly raised, cannot 
be legally set aside, and must be confirmed, and that the only 
course open to Jumayi to set it aside, is by suit in the Civil 
Court Under this view of the case, we amend our order of the 
30th January 1865, and the order of the Judge of the 27th May 
1865, and we restore and confirm the. order of the Judge of the 
15th March 1864, rejecting the application of Jumayi to set aside 
the sale, and we award costs to the petitioners in appeal No. 306 
of 1864 disposed of by this Court, on the 30th January 1865, as 
well as the costs of the present application. The parties will bear 
their own costs of the intermediate proceedings.” 

The plaint, in the present suit, was filed on the 6th October 
1866. It appears to me that the suit will not lie, Section 11 
of Act XXIII. of 1861 eaacts, that all “ questions arising 
between the parties to the suit in which the decree was passed, 
and relating to the execution of the decree, shall be determined 
by the Court executing the decree, and not by separate suit, and 
the order passed by the Court shall be open to appeal.” 

It is quite impossible to say that Mussamut Jumayi was not,, in 

all the execution proceedings, “a party to the suit in which the 
decree was passed,” within the meaning of this section. It is, 
asa party to the suit, and in no other capacity, that she has been. 
litigating all along. Her original objection to the issue of 
execution against her was, that she was exonerated from liabi- 
lity by the decree of this Court of the 10th July 1863. 
The Court (1) decided that she was not exonerated in her repre- 
sentative capacity ; and that decision, whether it was right or 
whether it was wrong, has never to this day been set aside. The 
question of her being liable at all, as an heiress of her father, 
was raised in an application’ for a review of the judgment of the 
Adth July 1863. This application was rejected by Mr. Justice 
E. Jackson on the 2nd of December 1863, on the ground that 
the point had never been raised either at the hearing of the 
case in the lower Court in 1861, or at the hearing of the regular 
appeal, and that it was then too late to re-open the proceedings. 


() E, Jackson and Roberts, JJ. 
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With the exception of this one application, the whole litiga- 
tion was confined to the question as to whether she had inherited 
any thing from her father, and her legal position with reference 
to that issue. 

Moreover, even if she had not been thus constantly before the 
Court as a party to the suit, I should still think her a party go the 
suit within the meaning of section 11 of Act XXIIL, inasmuch as. 
she was admittedly a party to the suit up to the date of the 
decree of the High Court of the 10th July 1863 ; and that decree, 
in ordering that the suit be dismissed as against her, ordered 
that the plaintiff (Seikh Wahid Ali) should pay her costs. 
Though the suit was ordered to be dismissed, she still remained 
a party to it as regards all questions “relating to the execution 
of the decree,” whatever might be the nature of those questions. 

It is contended by Mr. Doyne, that, as a Division Bench has 
said that the only course open to the respondent was to get the 
sale set aside by means of a suit in the Civil Court, I am bound 
to entertain this suit, and decide it on its merits. But I think 
I am bound to carry out the law as I find it clearly and unmis- 
takably laid down by the Legislature in Act XXJII. of 1861, 
rather than to follow what is but an obditer dictum of a Division 
Court. : 

It is also prgued that as the appellant himself contended in 


, the miscellaneous department, that the respondent’s remedy (if any) 


was by a separate regular suit, he ought not to be heard to argue 
that this suit is wrongly brought. But whatever the course for- 
merly adopted by the appellant, I do not think that this Court has 
any jurisdiction to entertain a separate suit, for a matter regarding 
which the Legislature has expressly declared that a separate 
suit shall not be brought. 

As my opinion is in direct conflict with that of the Judges of the 
Division Court who, on the 28th-September 1866 (1) expressed 
the opinion that a suit such as this would lie, I think the proper 
course wij be to refer the case to a Full Bench for decision. 


Guover, J.—I concur. It seems impossible to make out that 
Mussamut Jumayi was not a party to the suit in which the 
G) 6 W.R., Of BR) 116. 
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1808 decree was passed. In the case in which she, with others, appealed 

“up At Wa- against the J udge’s order (No. 43 of 1862) she was awarded costs ; 

sats cs and in the other, she has litigated all along as a party to the 
Jumaxt, original decree which she sought.to reverse. 


Under section 11, Act XXIII. of 1861, Mussamut Jumayi, as 
@ party to the suit in which the decree was passed, has done all 
.that the law allows, namely to appeal ; and as the final order of this 
Court dated the 28th September 1866 confirmed the sale, by 
section 11, Act XXIII. of 1861, no separate suit to stay execu- 
tion could have been brought. 


I think that Mussamut Jumayi ought fot to have been told 
that “the only course open to her was @ suit in the Civil 
“Court.” I agree, therefore, with Mr, Justice Macpherson in 
thinking that, under the circumstances, the case should be refer- 
red to a Full Bench. 


Mr. Paul (Baboo Annada Prasad Banerjee and My. R. E. 
Twidale with him) for appcellant.—This suit is clearly barred 
by the express provisions of section 11 of Act XXIII. of 1861. 
It cannot be contended that Mussamut Jumayi was not, in all 
the execution proceedings, “a party to the suit in which the 
decree was passed,” within the meaning of the above section. 
By the decree of the High Court of the 10th J uly 1863, though 
she was discharged from liability as regards the share in the 
property claimed in her own right as purchaser, yet she continued 
liable under the decree in her representative capacity. The 
order of the Judge of Patna of the 5th October 1863, which 
made her liable as one of the representatives of her deceased 
father, Waris, was never set aside by the High Court, Nor 
was there any appeal against the order of the Judge of the 7th 
October 1863. Thus she was not wholly exonerated from liabi- 
lity. The terms of section 11 are very clear and general, Tt 
oes not make any difference whether a defendant w: 7 defend- 
ant in his own right or in his representative capacity. Mussa- 
mut Jumayi continued tobea party to the suit for all intents 
and purposes. Though the suit as against her was ordered to 
be dismissed with costs, that did not necessarily make her less a 
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“all questions relating to the execution of the decree,” whatever Seiian Wa- 


might be the nature of those questions, This Court has no 
jurisdiction to entertain a Separate suit, for a matter regarding 
which the Legislature has expressly declared that a separate suit 
shall not be brought. It is not denied that, under certgin 
circumstances, a person’s private property may be sold in, 
execution of a decree held against him in his representative 
capacity. 

The plaintiff lost all her remedy by neglecting to adopt the 
proper measures at the proper time. She could have raised the 
objection of her non-liability on the above ground to the decree 
held against her deceased father when it was sought to be 
executed, both before the sale took place and before it was con- 
firmed on the 15th March. But she then chose to raise certain frivo~ 
lous objections which, however, were overruled, and this main 
contention was never brought to the notice of the Court. No 
steps whatever were taken by her between the 5th October 1863, 
when it was ordered that the sale should proceed, and the 15th 
March 1864, when the confirmation took place, either to stop the 
sale, or at least to prevent the confirmation of it. As the sale 
has been confirmed, the plaintiff is not entitled to obtain any 
relief under the law. Section 257 relates to the validity or 
otherwise of a sale held in execution of a decree with respect to 
the formalities therein contained. But it does not embrace other 
questions such as fraud, on which the present plaintiff has based 
her action. : 

Moreover, if it be contended that the execution proceedings 
were from the very beginning null and void, then the plaintiff 
has got nothing to be declared in her favor. The sale which 
took place in satisfaction of the decree would, consequently, con- 
vey no property belonging to the plaintiff Thus even taking 
this view of the case she has no cause of action. She is atill in 
possessioggE the lands in suit, and she can, if all the proceed— 
ings are null and void, resist her opponent in taking possession. 
In circumstances like these,.no declaratory decree can be made. 
The principle applicable under the head removing “clouds from 
titles” does not apply. Here it is alleged by the plaintiff that the 
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proceedings under which her property was sold are null and void. 


mb Al Wa- Such being the case she has no equity. Ifa Regal title had been 


Mussanur 
JUMAYL, 


father, which he has failed to do. There is nothing in section 


alleged with a substratum of facts to base it upon, it might have 
been said that the plaintiff had an equity to clear such legal title. 
In this case the question as to whether the proceedings taken in 
the suit were efficient for the purpose of passing her separate 
property, did not turn upon any disputed facts, but on a construc- 
tion to be put upon a decree of Court. 


Mr. C. Gregory, for respondent.—Mussamut Jumayi was no 
party to the decree obtained by Wahid Ali, in execution of 
which her own individual property was sold, for the High Court 
by its order of the 10th July 1863 wholly exonerated her, as 
well as others who were co-defendants with her, frem all liability 
under the aforesaid decree. 

Section 11 of Act XXIII. of 1861 expressly applies to those 
only who are parties to the suit in which the decree was passed. 
As Jumayi’s name was ordered by the High Court to be dis- 
missed from the record, she ceased to be “a party to the suit” 
within the meaning of that section. All subsequent proceedings 
were, therefore, null and void as against the present plaintiff. 

No decree haying been passed against the present plaintiff in 
her individual capacity, her private property ought not to have 
been sold in execution. It was, however, contended that the 
plaintiff had her remedy under section 11 of Act XXIII. of 
1861. But she could not seek the benefit of that section, inas- 
much as she was not “a party to the suit” within themeaning 
of that section. 

Nor was Jumayi liable in her representative capacity. There 


is no express order of the Court declaring her a defendant as - 


representative of her deceased father. But admitting that she 
was properly made a defendant, it is incumbent on the present 
defendant, Wahid Ali, to show that she inherited assets from her 


11 of Act XXIIL. of 1861 which bars the plaintii suing 
to set aside the sale and getting back her property. Issan Chun- 
der Doss y. Chundro Bodinge (1). * 


Q) 7 W. RB, 361. 
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This is a much stronger case than that of Abdool Hye v. 1868 
Nawab Raj (2). “Here the execution-creditor himself purchased Siera Wa- 


Al 
the property in dispute in satisfaction of his own decree with full ata ss 
> USSAMUT 
knowledge of the contention of Jumyai. Jumavs. 


The opinions of the Full Bench were delivered as follows — 


Peacock, C. J.—There are some facts in this case which are 
beyond dispute. One is that the plaintiff in this suit was, on the 
30th of December 1854, when the litigation was commenced by 
Wahid Ali against her, entitled to property in her individual 
character, and that if this suit is not maintainable, her private 
property will be made available to satisfy the liability of her 
deceased father for mesne profits and costs, though she has not 
inherited a farthing from him. This litigation, in which she has 
been unfortunately engaged, has occupied a space of nearly four- 
teen years. 

(His Lordship, after stating the various proceedings which are 
set out in the referring order of Macruerson, J., down to 
the bringing the present suit, continued) :—The Principal Sudder 
Ameen having raised an issue whether the plaintiff inherited 
any property from her father, Waris Ali, found that the father 
was a Thanna peon on a salary of rupees 4 or 5 a month, out 
of which he had to support a wife, two daughters, and a son, 
besides himself, and he came to the conclusion that he never had 
any immoveable property, which could have descended to the 
plaintiff; and he stated that, in his opinion, whatever little pro- 
perty the father possessed, had been scized by bis son Inayet 
Hossein, after his death. The plaintiff having succeeded in her 

‘suit, Wahid Ali appealed to this Court, on the 5th of September 
1867, contending that no suit could be maintained by the plaintiff, 
and that as she was a party to the original suit, her only remedy 
was by application to the Court. Iam glad to be able to say that 
in my opinion there is no legal foundation for this contention. 

Section #1; Act X-XIIL of 1861, is that upon which the appel- 
lant’s contention is founded. It enacts, amongst other things, 
that any question arising between the parties to the suit in which 
the decree was passed, and relating to the execution of the decree, 


2) 9 WR, 196. 
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shall be determined by order of the Court executing the decree, 


Suerku Wa- j 
ix Wa- and not by separate suit, 
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It appears to me that this enactment does not apply to a case 
in which a decree, under which? property has been sold in execu- 
tion, is subsequently reversed upon appeal, and in which the 
decree-holder is the purchaser under his own decree; and if so, 
it does not apply to this case, inawhich the decree under which 
the execution took place, though not actually reversed, was so far 
modified by the order of the High Court of the 5th July 1864, 
that it neither justified the execution which was issued under it, 
nor the sale which was effected under that execution. 


Further, it appears to me that the plaintiff was not, so far as 
her own property was concerned, a party to the suit in which the 
decree was passed, within the meaning of section 11, Act XXIII. 
of 1861. That decree was against her in her representative 
capacity, and not in her individual capacity. So far as the suit 
related to her in her individual capacity, she obtained a decree 


in her favor with costs. Under section 104 of Act VIIT. of, 


1859, an application was made upon the death of her father, that 
she and her brother should be substituted as his heirs. That 
section merely says: ** That-the Court shall enter the name of such 
“« representative in the register of the suit in the place of such 
* defendant, and shall issue a summons to him to appear and 
* defend the suit; and the case shall thereupon proceed in the 
“same manner as if such representative had originally been 
* made a defendant and had been a td to the former proceed- 
ings in the suit.” 

No doubt, she became sdiiasitlily a party to the suit as one 
of the heirs of her father, but that was only in her representa~ 
tive capacity. We are now dealing with a section which uses 
the words “ between the parties to the suit,” and is directed to 


_ be read as part of Act VIII. of 1859. 


There are several sections of Act VIII. of 1859,in which as 
well as in section 11, Act XXIII. of 1861, the word © parties” is 
used, and in which I think it clear that the Legislature intended 
only parties in their own right, and not parties in a representa- 
tive character. : 
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Section 209, for example, enacts: “That if there are cross- 
“decrees between the same parties for the payment of money, 
“ execution shall be taken out by that party only who shall have 
“ obtained a decree for the larger sum, and for so much only 
“as shall remain after deducting +e smaller sum, and satisfac. 
“ tion for the smaller sum shall be’ entered on the decree for the 
“ larger sum, as well as satisfaction on the decree for the smaller 
“sum; and if both sums shall be equal, satisfaction shall be 
“ entered upon both decrees.” 

It is clear that the plaintiff was not a party to the suit within 
the meaning of that section; for, if she was, the present defend- 
ant might, in the suit in which he was plaintiff, have set off the 
mesne profits and costs for which he, as plaintiff in the other suit, 
had obtained a decree against her as one of the representatives 
of her father against the costs for which she in her own right 
had obtained a decree against him. The greatest injustice would 
be caused by holding that the present plaintiff wag a party with- 
in the meaning of section 209, 

In sectiog 201 of Act VIII, the word « party ” is again used. 


It enacts, “that if the decree be for money, it shall be enforced . 


“by the imprisonment of the party against whom the decree is 
“ made, or by the attachment and sale of his property, or by both, 
“if necessary.” 

If the present plaintiff was a party within the meaning of 
that section, shé was liable to be arrested in execution and to 
have her own property attached for the mesne profits due from 
her father, though she never received any assets from him, If 
she was liable under that section, she would have no right to 
relief at all, and it would be useless to inquire whether she 
ought to have proceeded by action or application to the Court 
out of which the execution issued. No one would, I think, 
hold that the Legislature intended that a person, circumstanced 
as the plaintiff is, would be liable to be imprisoned for the debt 
of her father, when, in fact, she never received any assets whit- 
ever from him. 

Moreover, we find that when the Act intends to deal with 
a representative, it uses words accordingly. Section 203 says: 
“If the decree be against a party as the xepresentative of a 
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1868 © decedsed person, and such decree be for money to be paid out 
Sunrcu Wa- « of the property of the deceased person, it may be executed 


Mesvisur "PY the attachment and sale of any such property, or if no 
Jumaxr, such property can be found, and the defendant fail to satisfy 
“the Court that he has duly applied such property of the . 
_ deceased as shall be proved to have come into his possession, the 
“ decree may be executed against the defendant to the extent 
“ of the property not duly applied by him, in the same manner 
“as if the decree had been against the defendant personally.” * 

But the person who obtains a decree against a representative, 
cannot execute it against the private property of the represen- 
tative, unless the representative fail to prove that he has duly 
applied the assets of the deceased which have been proved to 
have come into his possession. In this case, it was found, that 
no assets of the father had come into the hands of the plaintiff. 

If this action is to be defeated, upon the ground that the 
plaintiff ought to have applied to the Court in which the decree + 
was obtained by motion or petition for relief, one would expect 
to find some section pointing out the nature of the «pplication 
which ought to be made in such a case. But although I asked 
the learned counsel for the appellant, if he could point out any 
section of Act VIII. of 1859 by which any provision was made for 
such an application, he was unable to point out any such section. 

If the suit had been against the defendant individually, and 
a decree had been obtained against her in her private capacity, 
and her private property, which is the subject of this suit, had 
been attached, she could have had no remedy, for the property 
would be liable to attachment. But her private property was 
seized under a decree obtained against her, not in her private 
capacity, but as the representative and heir of her deceased 
father, from whose estate she had received nothing. 

Section 246 would not meet such a case. That section enacts: 
“In the event of any claim being preferred to, or objection 
“ offered against, the sale of lands or any other immoveable or 
* moveable property which may have been attached in execution 
© of a decree, or under any order for attachment passed before 
« judgment, as not liable to be sold in execution of a decree 
* against the defendant, the Court shall, subject to the proviso 
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“ contained in the next succeeding section, proceed to investigate 
“the same with the like powers as if the claimant had been 
“originally made. a defendant to the suit, and also with such 
“ powers as regards the summoning of the original defendant as 
“ are contained in section 220.. And if it shall appear to the 
“ satisfaction of the Court that the land or other immoveable 
“* property was not in the possession of the party against whom 
“ execution is sought, or of some other person in trust for Min, 
“or.in the oceupancy of ryots or cultivators or other persons 
* paying rent to him at the time when the property was attach- 
“ed, or that, being in the possession of the party himself at 
“ such time, it was so in his possession, not on his own account, 
“ or as his own property, but on account of or in trust. for some 
“ other person, the Court shall pass an order for teleasing the said 
“ property from attachment. But if it shall appear to the satis- 
* faction of the Court that the land or other immoveable or move- 
“able property was in possession of the party against whom exe- 
“ cution is sought, as his own property, and not on account-of any 
“ other person, or was in the possession of some other persorf. in 
“ trust for him or in the occupancy of ryots or cultivators or other 
“ persons paying rent to him at the time when the property was 
“attached, the Court shall disallow the claim. The order which 
“may be passed by the Court under this section shall not be sub- 
* ject to appeal, but the party against whom the order may -be 
“ given shall be at liberty to bring a suit to establish his right at 
“any time within one year from the date of the order.” 

If the plaintiff had made an application under that section, her 
claim must have been disallowed, for the property was in her 
possession on her own account, and not on account of any third 
person. 

Section 247 says: “ That the claim or objection shall be made 
“at the earliest opportunity to the Court which shall have ordered 
“the attachment ; and if the property to which the claim or objec. 
“tion applies shall have been advertized for sale, the sale may (af 
“it appears necessary) be postponed for the purpose of making the 
“investigation mentioned in the last preceding section. Provided 
“that no such investigation shall be made, if it appear that the 
“making of the claim or objection was designedly and unnecessa- 
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“rily delayed with a view to obstruct the ends of justice. The 
“ order disallowing the investigation shall not be subject to appeal, 
“and the claimant shall be left to prosecute his claim by a regular 
“ suit.” ; 

It appears to me that the plaintiff, as regards this property, 
which was seized in execution of a decree obtained by the 
present defendant, against her in her representative capacity, was 
not bound to make an application to the Court, and that her 
proper remedy was an action. If the defendant had retained 
possession of her property, her suit would have been to recover 
it back again ; but as it is, she has been restored to the posses- 
sion of her property, all that she seeks and all that she asks for, is 
a declaration of her right, and that the sale, under the execution,’ 
may be declared to be void, so that the defendant may not enforce 
his purchase against her. But Mr. Paul says: “ Do not give her 
that relief now ; hold that this suit is not maintainable, leave the 
defendant to bring an action to turn her out; and then it can be 
held that the plaintiff gained no title under the purchase in exe- 
eution, and he will be defeated in his demand,” as if this unfor- 
tunate lady had not had a sufficient amount of litigation already 
respecting her small property, such litigation having commenced 
in 1854, and continued down to the present time. If the plain- 
tiff is not entitled to set aside the sale in this suit, upon the ground 
that hér only remedy was by motion to the Court, she is equally 
Jiable to be defeated if the plaintiff should sue her under his 
alleged purchase. He will have just as good a ground in such 
suit as he has in this for contending that the plaintiff's only 
remedy was by motion to the Court out of which the decree 
issued, and on appeal under section 11 of Act XXIII. of 1861 
in the event of her application being decided against her. 

For these reasons, it appears to me that the plaintiff's suit is 
maintainable. The decree of the lower Court will, therefore, be 
affirmed with costs. 


Locu, J.—I quite concur in the opinion expressed by the 
Chief Justice. 


E. Jackson, J.—I concur in the judgment of the Chief 
Justice. : 
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Macruerson, J.—I still incline to the opinion which I ex- 1868 
pressed in referring this case to a Full Bench, that no separate Santan Wa- 
suit will lie. But in other respects I concur with the Chief ee 
U8SAMI 
Justice. Jumar1, 


Guover, J.—I also retain my former opinion, and I was pre- 
pared to suggest a course by which Mussamut Jumayi would have 
been‘able to recover her “tuindoubted ‘rights, (without bringing a 
fresh suit at all. The decision of the majority, however, effects 
the purpose I had in referring this case, though in a different 
way,-and I am perfectly satisfied with the result. 





Before Sir Barnes Peacock, Kt., Chief Justice, Mr. Justice Bayley, Mr. Jus- 
tice L. S. Jackson, Mr. Justice Macpherson, and Mr. Justice Glover, 


KALINATH ROY (Inrervenor) v. ISWAR CHANDRA GHOSAL 1868 
(Puaurirr,)* Sept. 1. 


Intervention— Adding Purties—Act X, of 1859, 877.—Act VIII. of 1859, 8.73. 





In a suit for arrears of rent at enhanced rate, defendant pleaded that he had sold 
the holding toa third party, who thereupon asked to be added ag adefendang. Held, 
that such intervenor could not be made a party to the suit. 


Tux plaintiff, respondent, Iswar Chandra Ghosal, sued thedefend- 
ant, Guruprasad Mazumdar, inthe Court of the Deputy Collector 
of Moorshedabad, under clause 4, section 23 of Act X, of 1859, for 
arrears of rent at an enhanced rate, after notice. The defendant 
set up that he had sold the holding to Kalinath Roy on 38rd Sraban ” 
1270 (1863); that Kalinath should, therefore, be made a party 
to the suit ; and that the suit was illegally brought against him, 
the defendant, Kalinath Roy sought to be made a party, stating 
that he had been in possession since he purchased the holding 
from the defendant, on 3rd Sraban 1273 (1866), and that the 
holding ,was istemrari, or permanent. The Deputy Collector 
would not allow Kalinath to be added as a party, and gave a 
decree against the defendant, Guruprasad Mazumdar, 

Kalinath Roy appealed to the-J: udge, who held that, according 
to thé decision in Jogendur Chunder Ghose v. Lukhee Preea (1), 

* Special Appeal, No. 443 of 1868, from a decree of the Officiating Judge of 
Moorshedabad, affirming a decree of the Deputy Collector of that district, 

(1) 8 W.R, 78, 
12-B < 
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1868 he had no locus standi, and dismissed-bis appeal. Kalinath Roy 
ee aa then appealed to the High Court, on the grounds that the deci- 
aes sion quoted by the Judge is not applicable to this case, and that 
pra Guosat. as the plaintiff did not object to this suit being tried between him 
and the intervenor, the lower Appellate Court was wrong in not 
trying the case. 

The appeal was heard on 14th August 1868, before Locn’and 
Guagver, JJ., who, in consequence of the conflicting decisions, 
Jogendur Chunder Ghose v. “Lukhee Preea Dossee (1), Gridharee 
Sing v. M. Collis (2), Annada Persad Kowar Chowdhary v. 
Kitabuddeen (3), Issur Chunder Bhuttacharjee v. Bhyrub Chunder 
Shaha (4), Jumarat Mandal vy. Nil Kant Sircar (5), referred the 

following question for the opinion of a Full Bench: 
«Whether, under the provisions of Act X. of 4869, a Court 
trying a suit under that Act can, except under the provisions of 
section 77, make a third party, claiming to be the real tenant, a 
.defendantin the suit along with parties sued by the plaintiff; and can 
direct the case to proceed against the party so made a defendant?” 


Baboo Anand Chandra Ghosal for appellant. 
Baboo Abhay Charan Bose for respondent. 
The opinion of the Full Bench was delivered by 


Pracocs,.€ J.—We are of opinion that in this case..the 
intervenor had- no right to insist upon being made a defendant, 
and that the Court would have been wrong if it had made him 
a defendart. The case did not fall within section 77 of Act X. 
of 1859, and even if section 73, Act VIIL. of 1859, extended to 
proceedings under, Act X., the intervenor had no interest which 
entitled him to become a defendant, or would have juigified the 
Court in making him one, 

In point of fact, the intervenor never was made a defendant in 
this case. The decree for enhanced rent was passed against the 
original defendant, and, therefore, the question really does not 
arise in this case. 

The decree of the lower Appellate Court will be affirmed with 
costs, 

QC) 8 W.R. 78. (2) 8 W.R., 497. (3) 4 Wym., 461. 
(4) 3 W.R., Act X. Rul, 166. (@) 1B. L. R (A. C.), 74. 
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Before Sir Barnes Peacock, Kt, Chief Justice, Mr. Justice L. 8. Jackson, 
Mr, Justice Phear, Mr, Justice Macpherson, and Mr. Justice Miiter. 


“ ; 1868 
NGA THA YAH ». F. N. BURN.* Sept. 12. 





Claim-—Attachment—Onus Probandi— Act VIIT. of 1859, ss. 234 & 246. 


Where a claim was made under section 246 of Act VIII. of 1859, by a third party, to 


* some timber, which had been attached by a prohibitory order under section 234, held, 


(per Peacocs, C.J., L. §, Jackson, Parar, and Macrurrson, JJ.;—Murrer, J., 
dissenting), the claimant must begin. ‘The onus is on him to prove that the goods “ 
attached were his property, or in his possession, and therefore not in the possession 
of the judgment-debtor. ILis evidence must be confined to proving his own claim, 
and he cannot be allowed to shew a title in a third person with whom he has no 
connection. 

Held (per Mrrrer, J.), that, on the proper construction of the words, “ proceed to 
“investigate the same with like powers as if the claimant had been originally 
“made a defendant,” the onus of proof as against the claimant is on the decree-, 
holder, 

Nito Kalee Debee v. Kripanath Roy (1) overruled. 


THs was a reference to the High Court, from the Recorder 
of Moulmein, under the circumstaces appearing in the order 
of reference, the material portion of which was as follows : 

“t An application was made, on the 18th November 1867, to the 
Recorder of Moulmein, to discharge an order under section 234, 
Act VIII. of 1859, prohibiting the applicant from alienating 
114 logs of teak timber, bearing the mark Ko Yan (2). The tim- 
ber was alleged in the applicant’s petition to be in his possession. 
It appeared, however, that it was in the possession of the Govern- 
ment Officers at the Revenue Station, Kadoe. The applicant's 
title was that of purchaser from the son of the judgment-debtor. 

“It was contended, on behalf of the applicant, that the onus of 
proving property in the goods attached, lay on the judgment- 
creditor, and that he should begin. Reference was made to a 
case which has been very recently decided by Srron-Karr 
and DwarKkanatu Mirren, JJ., in the High Court of Calcutta, 
namely, Nito Kulee Debee v. Kripanath Roy (1).” 

* Reference from the Recorder of Mowmein, dated the 18th of Noventber, 1867, 


@) 8 W. R, 358. (2) Burmese mark, 
13—B 
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1868 The Recorder referred the case to the High Court for its 


Nea Taa Yau opinion on four points, of which the three following came under 
FN, Burx. the consideration of the Full Bench: 

Second.—Which party, in 2 proceeding under section 246, is 
to begin? 

Third.—If the claimant is to begin, is the evidence given by 
him to be confined to his own claim, or may he set up that of an 
entirely different party ? 

Fourth.—If the judgment+creditor is to begin, is his evidence 
to have reference to his judgment-debtor’s title only, or is he 
to make out such a case, as will, by necessary consequences, shut 
out the claimant without reference to the merits of his ¢laim 
at all? 

On the Ist February 1868, 2 Division Bench, consisting of 
Peacock, C. J.,and Bayey, J., referred the case to a Full 
Bench under the following order: 

«“ Having reference to the case cited, we are of opinion that 
« this case ought to be referred to a Full Bench, on the 2nd, 3rd, 





“ and 4th questions, and it is referred accordingly.” 


The following are the judgments of the Full Bench :— 


Mirrer, J.—I am extremely sorry to differ from my learned 


colleagues in this case. 


I think, that according to the provisions 


of section 246, Act VIII. of 1859, the onus of proof is primarily 
upon the decree-holder, and not upon the claimant (1). 


(1) Act VIIT. of 1859, sec. 246,—“In 
“the event of any claim being preferred 
“to, or objection offered against, the 
“gale of lands or any other immoveable 
“or moveable property which may have 
“been attached in execution of a deerce, 
“or under sny order for attachment 
“passed before judgment, as uot liable 
“to be sold in execution of a decree 
“against the defendant, the Court shall, 
“subject to the proviso contained in 
“the next succeeding section, proceed to 
“investigate the same with the like 
“ powers, as if the claimant had been ori- 
*inally made a defendant to the suit, 
“and also with such powers as regards 


“ the summoning of the original defend- 
“ant as are contained in section 220. 
“And if it shall appear to the satisfac- 
tion of the Court, that the land or other 
*¢immoveable or moveable property was 
“not in the possession of the party 
“against whom execution is sought or of 
“some other person in trust for him, or 
“in the occupancy of ryots or cultivators 
“or other persons paying rent to him at 
“the time when the property was attach- 
“ed, or that, being in the possession of 
“the party himself at such time, it was 
“so in his possession, not on his own 
“account or as his own property, but on 
“account of, or in trust for, some other 
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I think that the Legislature must have had some object in 1868 
view when it assigned to the claimant the position of a defendant, Nea Tua Yau 
This object was, as far as I can make it out, to confer upon him F. N. Born, 
the ordinary privilege of a defendant, by requiring his adversary 
to start his case in the first instance, nor do I think that there is 
anything unreasonable in such a construction. The decrec-holder 
has attached the property, alleging it to be the property of his 
judgment-debtor ; but he has done so without satisfying the Court 
in any manner that it really belongs to him, or even that it was 
in his possession, or in that of some other person in trust for 
him, at the time when the attachment was made. It was he who 
took the initiative; and if, in consequence thereof, a dispute has 
arisen between him and a third party, it is but fair and just 
that he should be called upon first to substantiate his right to 
make the attachment. 

This view appears to me to be strongly corroborated by the 
succeeding part of the section. The very nature of the question 
with reference to which the Court must satisfy itself, and which = 
it must thercfore enquire into before it passes any order one way 
or the other, seems to me to point out clearly as to which of the 
two contending parties ought to bear the burden of proof. If 
the Court is satisfied that the property attached was not in the « 
possession of the judgment-debtor on his own account, or in 
that of some other person paying rent to him, or holding it in 
trust for him, the Court is directed to release it from attachment. 
Tf, on the other hand, the Court is sutisficd that the property 
was in the possession of the judgment-debtor on his own account, 
or in that of some other person holding it in trust for him, the. 
Court is then required to disallow the claim. So that it is clear, 


“person, the Court, shall pass an order “or cultivators, or other persons paying 


“for releasing the said property from 
“attachment. But if it shall appear to 
“the satisfaction of the Court, that the 
“land or other immoveable or moveable 
“property, was in possession of the party 
“against whom exceution is sought, as 
“his own property, and not on account 
“of any other person, or was in the pos- 
“session of some other person in trust 
“for him, or in the oceupancy of ryets 


“rent to him at the time when the pro- 
“ perty was attached, the Court shall dis- 
“allow the claim, The order which may 
“be passed by the Court under this sec- 
“tion shall not be subject to appeal, but 
“the party against whom the order may be 
“ given shall be at liberty to bring a suit 
“to establish his right at any time with- 
“in one year from the date of the order.” 
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1868 __ (at least, so it appears to me) that the point,to be enquired into 

Nese rs Yan by the Court is, whether the judgment-debtor is in beneficial 
FN. Buns, possession or not, and the onus of proof is therefore’ upon the 
decree-holder, the affirmative of that proposition having been ad- 
vanced by him. 

Then again, the words used in the last sentence confirm this 
view still more. If the burden of proof were cast upon the 
claimant, his failure to discharge it would be sufficient for the 
rejection of his claim. But the law expressly declares that the 
claim is to be disallowed when the Court is satisfied that the 
judgment-debtor is in posscssion,—a conclusion which the Court 
cannot reasonably arrive at, merely because the claimant has not 
succeeded in proving the truth of his claim. 

The learned Recorder of Moulmein, who has referred this ques- 
for tho opinion of this Court, appears to have laid great stress 
upon the words “ shall proceed to investigate the same,” as show- 
ing that what is to be investigated is the claim preferred by the 
claimant. But it must be borne in mind, in the first place, that 
those words must be read in connection with others, which follow 

.immediately next to them in the same sentence ; or in other words, 
that the whole of the sentence “shall proceed to investigate the 
same with the like powers as if the claimant had been originally 
made a defendant in the suit,” must be read together. But all 
doubt on this point appears to be removed when we refer to the 
provisions of section 229 of the Act. The very identical words 
«shall proceed to investigate the same” are used in that section, 
although it has never yet been disputed that the burden of proof, in 
‘eases arising out of that section, is not primarily upon the decree- 
holder. It may be said that the words used in section 229, are— 
“the Court shall procced to investigate the same in the same 
manner and with the like powers as if a suit for the property had 
been brought by the decrec-holder against the claimant under the 
provisions of this Act ;” whereas the words “ in the same manner,” 
are altogether omitted in section 246. But I apprehend that 
this omission can be satisfactorily accounted for when we bear 
‘in mind that the manner of investigation is not the same in the 
eases respectively arising out of those two sections. In a case 
under section 229, the investigation is to be precisely the same 
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as in a regular suit instituted under the Act; whereas the en- 1868 
quiry to be made in a case under section 246, is of amore limited Nea THC TAS. 
nature, the only point to be ascertained being as to whether or F. N. Bony. 
not the judgment-debtor is*in the beneficial enjoyment of the 
property attached. It might be further said that before any 
investigation is made by the Court, about a claim preferred under 
section 229, there is asort of preliminary inquiry which the Court 
must go through, for the purpose of satisfying itself that the 
claimant is bond side claiming to be in possession of the property 
decreed to the decree-holder. But there is no such provision in 
section 246, and it does not necessarily followthat a claimant under 
that section should go through the same preliminary process of 
proof as that laid down in section 229. It appears to me, that 
there is a very good reason for this distinction. In a case under 
section 229, the decree-holder has already established, in the 
presence of the judgment-debtor, at least his right and title to 
the property he is seeking to recover in execution, ‘The claim- 
ant makes his appearance for the first time when the decree is 
sought to be executed, and in order to guard against any fraud on : 
the part of the judgment-debtor, the Legislature thought it proper. 
to enjoin upon the Court the necessity of seeing, not that the 
claimant is in bond side possession of the property, for that would 
be anticipating to a certain extent the investigation to be subse- 
quently made, but that he is a person other than the judgment- 
debtor claiming bond side to be in possession. In a case under 
section 246, there is no such presumption in favor of the decree- 

_ holders’ right to sell the property attached. There is but a mere 
allegation on his side that it belongs to his debtor, exactly in the 
same way as there is an allegation on the side of the claimant 
that it belongs to himself. If neither party is able to give any 
evidence, the decree-holder must lose ; for he stands substantially 
in the position of a plaintiff seeking the assistance of the Court 
to sell the property for his benefit. 

I am, therefore, of opinion that the decree-holder is bound to 

start his case in such a manner as would be sufficient to shift the 
burden of proof upon the claimant, who is required to be treated 
asa defendant under the express wording of the section in 
question, 
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1868 Peacock, C. J.,—This case was referred for the opinion of the 
Noa Tua Yau Court by the learned Recorder of Moulmein. A number of logs 
¥.N. Bons. of teak timber in the possession of the Government officers at the 
revenue station at Kadoe were attached in execution of a judgment, 
as property belonging to the judgment-debtor. The petitioner 
came in under section 246 of Act VIII. of 1859, and claimed 
that the property was his. Four questions were raised by the 
learned Recorder for the opinion of the High Court; and the Ist 
Division Bench, in consequence of the case of Nito Kalee Debee 
v. Kripanath Roy (1), thought it necessary to refer the case on 
the last three questions to the FuJl Bench. 


The second question is, which party, in a proceeding under 
section 246, is to begin ? 

The third question is, if the claimant is to begin, is the evi- 
dence given by him to be confined to his own claim or may he 
set up that of an entirely different party ? 

The fourth question is, if the judgmeut-creditor is to begin, is 
his evidence to have reference to his judgment-debtor’s title only, 
or is he to make out such a case as will, by necessary conse- 
quences, shut out the claimant without reference to the merits of 
his claim at all? 

With reference to the first of the questions, viz. the second 
question above stated, it is necessary to refer to section 246 
of the Act. In the case to which I have referred, it was 
held by a Division Bench of this Court, that the execution-creditor 
was to begin, and that the onus lay upon him. The learned 
Recorder took a different view, and thought that the claimant was 
entitled to begin, and that the onus lay upon him; and my 
opinion is in accordance with the view expressed by the ‘learned 
Recorder. 

"In the case to which I have referred, my honorable colleague, 
Mr. Justice Dwarkanath Mitter, made the following remarks:— 
« The proceeding of the Moonsiff was clearly illegal from the 
«beginning to the end. He had attached a certain mehal for 
«sale. A third party came forward with a claim relating to a 


Q) 8 W.R,, 358, 
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“portion of the mehal, without stating whether the judgment- 1868 
“ debtor had or had not any interest in the remainder. Under such Nea Tua Yau 
* circumstances, the Moonsiff, if he had attended to the provi- F. N. Burs 
“sions of section 246, might have at once perceived that it was 
“not necessary for him to hold any énquiry into the matter. 
“Instead of doing this, he proceeded to hold an investigation 
“‘which is clearly opposed to the express wording of the law. 
“If any investigation was necessary, the matter which he ought 
“to have enquired into was, whether the judgment-debtor was 
“ directly or indirectly in the enjoyment of the rents and profits 
“of the mehal advertised for sale. Whether the claim prefer- 
“red by the third party was a good one ora bad one, was not 
“the matter directly in issue before him.” 

I confess that, when I read section 246, and saw it stated that 
the Court was to investigate the claim, I could not understand 
how it was that my honorable colleague held that it was not 
necessary for the Court to hold any enquiry in the matter. I 
have spoken to my honorable colleague on the subject, and it 
appears that in the particular case, all that had been attached 
was not the whole or any specific part of the mebal, but only the 
right and title of the judgment-debtor therein. That I understand 
was the reason why my honorable colleague stated that the inves- 
tigation was not necessary. An attachment in general terms of the 
rights and interests of the judgment-debtor would be no attach- 
ment. An attachment must specify what is attached. An attach- 
ment is very different from a sale which is merely of the rights 
and interests of the judgment-debtor in the thing attached. 
Section 213 says:—“ When the application is for the attach- 
“ment of any land or other immoveable property belonging to 
“the defendant, it shall be accompanied with an inventory or 
“ list of such property, containing such a description of the pro-.. 
“ perty as may be sufficient to identify it, together with a speci- 
“ fication of the defendant's share or interest therein, to the best 
“of the applicant’s belief, and so far as he has been able to 
“ascertain the same.” After the attachment, the defendant’s 
rights and interests in the subject-matter of the attachment 
are to be sold. For instance, it would not do to stick up 
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1868 in tho Zilla that the creditor attaches all the rights and 


Naa La Yau interests which the debtor possesses in any property in the entire 
F, N. Bury. Zilla, 





Proceeding from this point, the question is whether the Court 
was right in stating that “ the matter to be enquired into was 
whether the judgment-debtor was directly or indirectly in the 
enjoyment of the rents and profits of the mehal advertised for 
sale. Whether the claim preferred by the third party was a good 
one or bad one, was not the matter directly in issue before it.” 
Speaking with great deference to the opinion of my honorable 
colleague, it appears to me that that is not the right view of the 
case, and that the real question to be tried was, whether the claim 
preferred by the third party was a good one or bad one, The 
goods in this case, being moveable property, could not be actually 
attached because they were in the possession of the Government 
officers, and the Government had a lien upon. them for the 
revenue. If they had been in the actual possession of the judg- 
ment-debtor, they would have been seized under section 233; 
but, being in the possession of Government, they were merely 
attached under section 234 (1). There was, therefore, merely 
symbolical, instead of an actual scizure of the goods. But that, 
as it appears to me, would make no real difference as to the 
question to be decided. If the Nazir were to seize goods, 
believing them to be in the actual possession of a defendant, the 
claimant would have to prove that the Nazir had seized the 
goods of the claimant as the goods of the judgment-debtor. 
Tn an ordinary case, if the sheriff wrongly seizes goods, the 
real owner brings an action against the sheriff for seizing goods 
belonging to him. In such a case the claimant would have to 
begin and prove that the goods belonged to him. If he could 
show that the goods were in his actual possession, that would be 
prima facie evidence that they were his property, and not the 


(1) Act VILE of 1859, sec. 234.—When “‘to the immediate possession thereof, the 
“the property shall consist of goods, “ attachment shall be made by a written 
« chattels or other moveable property to “order prohibiting the person in posses- 
«which the defendant is entitled, subject “sion from giving over the property to 
“to a lien or right of some other person “ the defendant.” 
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property of the judgment-debtor. So, if he could prove that 1808 
the judgment-debtor was his servant, and had the goods in his Nos Tua Yau 
possession, as his servant, that would proye his case. Butno one F. N. Burs, 
would contend that the sheriff would have to begin, and prove 
that the goods belonged to the debtor. Even if they were not 
the debtor’s, the claimant would not have a right to interfere, 
unless he proved that they belonged to him or were in his 
possession, 
The goods in the present case, being in the possession of 
Government, were merely attached, that attachment did not 
prove that they were in the possession of the claimant or of the 
judgment-debtor, but still they were attached and taken posses- 
sion of symbolically by the officer of the Court; and it was for 
the claimant to give such evidence as to justify the Court in 
removing the attachment. The claimant was the actor, and 
wanted something to be done, and itgwas for him to prove 
that that which he wished to be done, ought to be done. 
If A were to attach the property of B, under a decree 
against him, C would have no right to come in and ask 
that the attachment should be removed on the ground that the 
goods belonged to D. If C should come in and claim to have 
the attachment removed, on the ground that they belonged to « 
him, he would not support the claim by proving that they belong- 
ed to D. If the law were otherwise, anybody might come in 
and set up a jus tertii. It would not matter whether the goods 
belonged to the claimant or not, if the question simply was 
whether the goods belonged to the judgment-debtor. If they did 
not belong to the claimanf, he had no right to come in and make 
the claim. 
Now the section says, that when the claim is made, the Court 
shall investigate the same, and if the Court shall be satisfied that 
the land or other immoveable or moveable property was not in 
the possession of the party against whom the execution is sought, 
&c., the Court shall pass an order for releasing the property 
from attachment. The meaning of this is,that, if upon the inves- 
tigation of the claim, the Court shall be satisfied that the pro- 
perty was not in the possession of the judgment-debtor for the 
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reason stated in the claim, viz., that it was the property of, or 


ria Yait in the possession of the claimant, the Court should pass an order 


FON, Burs. for releasing it. 


At first sight, it may look as if the claimant had the onus of 
proving a negative, but the Act merely throws upon him, substan- 
tially, the proof of an affirmative, viz., that the goods were his 
property or in his possession, and therefore not in the possession 
of the judgment-debtor ; and I think that the view which the 
learned Recorder took was correct; that under this section a 
claimant could not prove that the goods were not in the posses- 
sion of the judgment-debtor by showing that they were in the 
possession of a third person with whom the claimant was wholly 
unconnected; and that he could do so only by proving that they 
were in his own possession or his own property, or in the posses- 
sion of the judgment-debtor on his behalf. 

The section then goeg on.---“ If it shall appeat to the satisfac- 
“tion of the Court, that the land or other immovyeable or move- 
“able property was in possession of the party against whom exe- 
“cution is sought as his own property, &c., the Court shall dis- 
“allow the claim.” But surely it was never intended that the 
Court, upon the investigation of the claim, should allow the 
claimant to prove his case by showing the right of possession of 
a third person, for the purpose of showing that the goods were not 
in the possession of the judgment-debtor. 

Inthe early part of the section, the Courtis directed to investigate 
the claim with the like powers as if the claimant had been origi- 
nally made a defendant to the suit, and also with such powers as 
regards the summoning of the original defendant as are contained 
in section 220. It is said that the words are remarkable; they 
are not that the claim is to be investigated as if the claimant were 
a party to the suit, but “as if the claimant had been originally 
made a defendant to the suit,” that is, the suit in which the 
execution issued. But I take it that the meaning really is, that 
the Court is to have the same powers of investigation as if the 
claimant was a party to a suit, which would give power to 
summon the claimant and to dispose of the case against him, if he 
should refuse to attend. 
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It is important also to remark, that this section of the Act does 1868 
not direct that the claim is to be investigated in the same manner Nea Tua Yau Yan 
as if the claimant had been originally made a defendant, but with F. X. Burs. 
the same powers as if the claimant had been originally made a 
defendant to the suit, but when we refer to section 229, upon which 
my honorable colleague has relied, we shall find that very different 
words are used. There it is said that the Court shall proceed 
to investigate the claim in the same manner and with the like power 
as if a suit for the property had been instituted by the decree- 
holder against the claimant. The words “in the same manner” 
are used in that section, but not in section 246, and I think 
rightly used, because that section applies to a different state of 
circumstances. It refers to resistance to the taking possession of 
the property attached ; to obstruction offered to the officer of the 
Court in taking possession. The effect of that section is, that the 
Court without prejudice to any proceedings to which the claimant 
may be liable under the law for the time being in force for the 
punishment of such resistance or obstruction, shall “ proceed to 
“investigate the claim in the same manner and with the like power 
“as if a suit had been instituted by the decree-holder against the 
“claimant.” That would be right, the claimant comes in and 
obstructs, and the decree-holder complains. That is substantially 
asuit against the claimantfor a wrongful obstruction, and the 
plaintiff in such a case must prove his charge. It may be that the 
property does not belong either to the judgment-debtor or the 
claimant, and the plaintiff must prove that he himself has a right 
to take it. 

It is said in Best’s book on Evidence, 3rd Edition, para 270, 
“ in order to determine on which of the litigant parties the burden 
of proof lies, the following test was suggested, we believe for the 
first time, by Alderson, B, in the case of Amos v. Hughes ; (1) in 
1835, i.e., which party would be successful if no evidence at all 
were given; and he not only applied that test in that case, as 
also in some*subsequent ones, but it has been adopted by other 
Judges at nisi prius and frequently recognized by the Courts 
in Banc.” That I believe is a correct test as to who ought to 
begin, and on whom the burden of proof rests. 





@) Moody & Rob., 454. 
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1868 Now, let us apply that rule to thepresent case. Under section 
Nos _ Yan 229, the execution-creditor is the actor, he complains that he 
FN. Buns. has been obstructed, and he asks that the claim as to the obstructor 
may be investigated. If no evidence is offered by either party, 
the application will drop, and the judgment-creditor must fail. 
But under section 246, the case is different, because if no evi- 
dence were offered, the claimant would fail, Without any evi- 
dence on either side, the claimant could not obtain an order for 
the release of the property from attachment. Without any 
evidence on either side, it cannot appear to the satisfaction of 
the Judge, thatthe property was not in the possegsion of the 
judgment-debtor. In the book to which I have already referred, 
the learned author points out that much mis-conception and em- 
barrassment have been introduced into the subject that a negative 
is incapable of proof by the unfortunate language in which the 
above principle has been enunciated. In a case, like the present, 
the affirmative lies upon the claimant to prove that the property 
is not the judgment-debtor’s. In form, it is a negative issue, but 
in substance it is affirmative, because the negative can only be 
proved by showing affirmatively that the property belonged to 
the claimant, or wasin his possession. Under these circum- 
stances, it appears that the second question ought to be answered 
by: stating that the claimant is to begin, and that he must prove 
that the property belonged to him or was in his possession. He 

may prove his title by the primd facie evidence of possession. 

The third question is, « If the claimant is to begin, is the evid- 
ence given by him to be confined to his own claim or may he set 
up that of an entirely different party.” It appears to me, for the 
reasons already given, that, that question ought to be answered 
by stating that he must show his own title, and not the title of 
any third party with whom he has no connection. 

It is unnecessary to answer the 4th question, as we have held 
that the claimant, and not the judgment-creditor, has to begin. 
With the expression of this opinion, the case will be sent back 
to the Division Bench which referred it, for decision on the lst 
question which has been raised by the learned Recorder. 


Jackson, Puxar, and MaceHErson, Jd., concurred. 
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Before Sir Barnes Peacock, Kt., Chief Justice, Mr. Justice Loch, Mr. Justice 
Kemp, Mr. Justice Macpherson, and Mr. Justice Mitter, 


KALIDAS DAS anp oruers (Derrnpants) v. KRISHAN CHANDRA 
DAS (Praiwtirr.)* 


Hindu Law—Inheritance—Divesting—Son of Excluded Person. 


A Hindu died in 1832 leaving an only son who had been blind from his birth, and 
two widows, the survivor of whom died in 1849. On the death of tho surviving 
widow, the nephew succeeded as heir, the blind son being, by Hindu law, excluded 
from inheritance. The blind man having married, a son was born to him in 1858, 
The blind man dicd in 1861, Held, by Norman, J., that, on the birth of the blind 
man’s son, he became entitled to the inheritance, from which hig father had been 
excluded. 

Held, on appeal (by a Full Bench) that, by Hindu law, an estate once vested cannot 
be divested in favour of the son of an excladed person born after the death of the 
ancestor. Such ruling does not apply to the case of the son of an excluded person 
if having been begotten and being in the womb at the time of the ancestor’s 
death, he is afterwards born capable of inheriting. 


Tus case came before the Court for argument, with regard 
to the right of inheritance to certain property, under the 
following circumstances: : , 

Debchandra Das died in the year 1832, leaving an only 
son, Bireswar Das, who had been blind from his birth, and 
two widows, the survivor of whom, Pyari Mani, dicd in 1849, 
Bireswar, the blind son, being, according to Hindu law, excluded 
from inheritance, on the death of Pyari Mani, Gurudas, the 
nephew of Debchandra, occupied the position of heir of Deb- 
chandra. Bireswar having married, a son, Krishan Chandra, was 
born to him in 1858. Bireswar died in 1861, 


- Mr. Kennedy for plaintiff. 


The Advocate-General for defendants, 
Norman, J., (After stating the facts of the case):—The 


question I have to consider is whether, under Hindu law, 
on the death of Pyari Mani, the estate of Debchandra vested 


‘absolutely in Gurudas, so as to exclude any after-born Ron 


* Appeal from a judgment of Mr. Justice Norman on the Original Side of the 
High Court, = 
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1869 of Bireswar; or whether Krishan Chandra, on his birth, became 
AAUpAS Das entitled to the share of Bireswar, as heir of his grandfather. 
ee am The Advocate-General contended that, on the death of Pyari 

Mani, the estate of Debchandra became vested in Gurudas, and 
could not, subsequently, be divested; and he referred, in support of 
that position, to a recent case decided by the Privy Council—Bhoo- 
bun Moyee Debia y. Ramkishore Acharj (1). But the decision of 
the Privy Council does not proceed upon any rule of such wide 
application as that contended for by the Advocate-General. The 
case should be compared with that of Sham Chunder v. Narayni 
Dibeh (2), with which it does not conflict, and in which the late 
Sudder Court decided that an estate which has descended to 
a collateral heir may be divested in favor of a son afterwards 
adopted, 

Thetext of Manuisas follows, Chap. X.,sloka 201:—“ Eunuchs 
“and outcasts, persons born blind or deaf, madmen, idiots, the 
«* dumb, and such as have lost the use of @ limb are excluded 
“ from a share of the heritage.” Yajnavalkyasays: “ An outcast 
“and his son, an eunuch, one lame, a madman, an idiot, one 
“born blind, and he who is afflicted by an incurable disease 
“ must be maintained without any allotment of shares (3).” 

Now the first question that occurs is, whether the share of the 
inheritance, which but for their defects such excluded persons 
would have taken, does vest absolutely in the heirs. The passage 
of Yajnavalkya is remarkable, and is certainly capable of 
bearing the construction that the share of an excluded person 
will remain unallotted, or as it were in abeyance, and will not 
pass to the other heirs. It certainly does not vest absolutely 
in them. Yajnavalkya shews that not only is the excluded 
person to be maintained, but his wife is to receive maintenance. 
His daughters also are to be maintained until their marriage, 
and the expenses of their nuptials are to be defrayed. (As to 
this latter point, see Mitakshara, Chap. II., Section 10, verse 13), 
Manu says, Chap. IX., sloka 203: “ If the eunuch and the rest 
“should at any time desire to marry, and if the wife of the 


(1) 10 Moore, I. A., 279. {3) Col. Dig., Book V., Art, CCCXXXI. 
(2) 1 Sel. §. D. R., 209. 
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“eunuch should raise up a son to him by a man legally 1869 
“ appointed, that son and the issue of such as have children shall HAUIDAS Das 


“be capable of inheriting.” Krisitan 
Pp S Cuanpua Das, 


There is no provision that the son who is to be capable of in- 
heriting is to be born within the life-time of the ancestor, as 
heir of whom he will take. Unless full force is given to the words 
“at any time,” the result would follow that, although the wife and 
daughter of an excluded person would, under all circumstances, 
be entitled to maintenance, yet the son of such person born 
after the death of the ancestor, who could offer the funeral cakes, 
would be excluded from all participation in the ancestral pro- 
perty, and even from maintenance, because there is no provision 
that such a son is to receive maintenance. The son’s right to 
inherit is declared in the Dayabhaga, Chap. V., verses 11, 17, 19; 
Yajnavalkya, Colebrooke’s Digest, Book V., Art. 332; Gautama, 
ib., 335 ; Dayakrama Sangraha, Chap. IIT., verses 10, 135 Mitak- 
shara on Inheritance, Chap. IL., Section 10, verses 9, 10, 11. 


If the disqualification of the excluded person be removed even 
after partition, notwithstanding such partition, a share must be 
given to him. In the Mitakshara, Chap. II., Section 10, verse 7, 
“it is said: “If the defect be removed by medicaments or other 
“means, as penance and atonement, at a period subsequent to - 
“partition, the right of participation takes effect, by analogy, to 
“the case of a son born after separation.” Soin the Vyavahara 
“ Mayukha: If after division virility or the other absent qualifica- 
“ tion be regained by medicine or other means, the person will then 
“ receive his share, like as a son born after partition does.” It is 
true, that the Mitakshara and the Vyavahara Mayukha are not 
authofities in Bengal. But the comments explain passages in 
Manu and the Dayabhaga which are capable of bearing the con- 
struction which the authors of these commentaries have put upon 
them, 


It appears then to be certain, that, according to rules admitted 
m all the Schools of Hindu law, on the death of a father leaving 
a disqualified son, that share of his property which such son but 
for his disqualification would have taken, does not at once vest 
absolutely and finally in the other heirs. I now come to a Bengal 
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case, in which the opinion of the Law Officers is directly in point. 
In 2 Macnaghten’s Hindu law is a report of a question put to 
the Hindu Law Officers of the Zilla Court of the 24-Pergunnas: 
Supposing an insane person to have a son born subsequently to 
the death of his (the insane person’s) father, which son is since 
dead ; in this case was the grandson entitled to inherit immediately 
from his grandfather by reason of his father’s insanity ; and if so, 
on his death, has his mother any title to succeed him? The 
answer is: “If after the death of the grandfather a son of the 
insane person have been born, and subsequently died, the original 
proprietor’s daughter-in-law will, as mother of the child, take the 
heritage in succession to her child, and supply food and raiment 
to her mother-in-law and husband.” The opinion of the Law 
Officers, as given in this case, seems fully borne out by Hindu 
law. In my opinion, on the birth of Krishan Chandra, he be- 
came entitled to the inheritance from which his father had been 
excluded. Krishan Ch&ndra will be entitled to have the costs 
of this issue against the parties represented by the Advocate- 
General. The other parties will bear their own costs, 


From this decision, the defendants appealed ; and the case came 
before Peacocn, C. J., and Macruerson, J. It being then 
found that there was a decision by Barty and Macruerson, 
JJ., (1), conflicting with that of Norman, J., the case was re- 
ferred to a Full Bench, on the following question : Whether, by 
Hindu law, an estate once vested can be divested in favor of the 
son of an excluded person born after the death of the ancestor, 
his grandfather ?” 


The Advocate-General (Mr. Woodroffe with him) for the appel- 
lants.—The principle I rely onis Jaid down by the Privy Council, in 
the case of Mussamut Bhoobun Moyee Debia vy. Ramkhishor Acharj 
Chowdhry (2). In Shamchunder v. Narayni Dibeh (3), it was only 
decided that Ramkishor, the adopted son of the younger widow of 
Krishnakishor, succeeded to Nandkishor, who was the previously 
adopted son of the elder widow; and Ramkishor is treated 
not as heir to his father, but as succeeding collaterally to 


Q) LB.LR., A.C, 117, (2) 10 Moore, I. A, 279. (8) 1 Sel. S. D. R., 209, 
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his brother. The mere possibility of a person coming into 
existence, who might, if he had come into existence before, 
have inherited, will not affect an estate once vested. The 
Court below treats it as if the share were to remain in abeyance, 
but the words are “ excluding them from participation.”—Cole- 
brooke’s Dayabhaga, Chap. V., verse 10. The judgment assumes 
that the son of an unqualified person, born after the death of the 
ancestor, is the proper person to offer the funeral cakes. But he 
could not offer them, the only person who could properly do so 
was Gurudas. The issue of the unqualified persons mentioned 
in the Dayabhaga, Chap. V., verse 17, must be in existence at the 
time when the estate descends, that is, when the shares are allot- 
ted. The judgment then refers by analogy to the case of a son 
born after separation. In Karuna Mai v. Jaichandra Ghos (1), 
it was held that such a son is preferable to the son of the paternal 
uncle of the deceased, and that the latter would be excluded 
by a sister likely to produce male issue holding the estate for 
such issue. But in a later case it was held, that the estate 
could not thus remain in abeyance in expectation of future issue, 
Lakhi Priya vy. Bhairab Chandra Chaudhuri (2). This was 
held also in Dukhina Dossee v. Rashbeharee Mojoomdar (3). 
Then there was the case of Pareshmani Dasit v. Dinanath 
Das (4), on which this case was referred to a Full Bench, in which 
it was held that the heirs must be those who are in existence 
at the time the estate descends, and could not be divested 
from them, one afterwards coming into existence. The principle 
I contend for is more consonant with the law in Bengal than that 
an estate should be divested, which had once vested. Any one 
now claiming must claim through Gurudas, [Peacocx, C, J.— 
Do you contend that if Bireswar had, after the death of hig father, 
recovered his sight, he could not have taken the estate ?] Icon- 
tend he could not. [Peacock, C. J.—Suppose a son, who is alive 
in the womb at the time of the ancestor's death, and is born shortly 
afterwards, he being unborn at the death, could not he take ? and 
as the estate could not be in abeyance, would not the collateral 


(1) 5Scl. 8. D. RB, 42. @) 6 WR, 221, 
(2) 5 Sel. SD. R., 315, (4) 1B. LR, A.C, 117, 
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1869 heirs take subject to the estate divesting in favor of the after-born 
Karas Das gon ?], The issue of the pregnancy must be awaited, Vyavastha 
Ge Darpana, 280. 

Mr. Kennedy for the respondents.—There is no limit laid down 
for those who are qualified coming in for inheritance ; and, there- 
fore, if the other side are right, they must be so by some principle 
not agreeable to all those passages throughout the Hindu law 
books, which lay down no period as a limit. Provision is 
made for the maintenance of all those who are not capable of 
inheriting, 

The widow of a blind man, who died leaving a son, would not 

: on such a principle be entitled to maintenance, though if she 
had been childless, she would have been so entitled. Daya- 
bhaga, Chap. V., verse 19; Mitakshara, Chap. II., Section 10, 
verse 15. Thus it must be inferred that, as the widow can not 
be maintained, the son must be intended to take a share in the 
inheritance so as to maintain her. The case of a son born after 
the ancestor’s death is analogous to the case of a co-parcener 
returning from abroad, in which, though there seems to be a 
complete vesting in others, during his absence, his share is yet 
divested in his favour when he returns: Dayabhaga, Chap. VIII., 
Dayakrama, Chap. IX. Sons born after partition are to take their 
shere, Vyavastha, 534, andin case any disqualification is re- 
moved after division, the person becoming qualified must have a 
share. Ruvee Bhudr Sheo Bhudr v. Roopshunker Shunkerjee (1). 

Another case of the divesting of an estate once vested, is adop- 
tion. In adoption, the consent of the widow is not necessary ; 
for, suppose, there are two widows, and one of them exercises her 
power of adoption, that would take away the estate from the 
other. [Mirrer, J.—That has never been decided, and is still an 
open question]. An estate is liable also to be divested in case the 
disqualification is removed, cither by expiation for an offence, 
or by restoration from disease, Vyavastha, 658, 1005. But they 
ought to receive maintenance. Gurudas took the estate subject 
to maintenance, and subject also to its being divested when a 
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qualified son was born to the person to whom the estate would 
Katinas Das 


have gone but for his disqualification. . 
Krisnan 
The Advocate-Generalin reply.—In the case of adoption, the “?4*P*4 Das, 
son does certainly inherit from the father; but then the widow, by 
her own voluntary act, relinquishes the estate, and is in the same 
position as if she had been left pregnant and given birth to a son 
after her husband’s death. She takes an estate defeasible by her 
own act; the son when adopted being looked upon in the same 
light as a son born before the death of his father, This clearly 
distinguishes it from the present case. Suppose a Hindu widow 
has the power to adopt, and the next contingent heir was a sister’s 
son, and the widow without adopting surrenders to that heir, at 
the time she does so, the son of that sister’s son would not be heir. 
Suppose her now to exercise her power of adoption, it could not be 
said that the adopted son could recover possession, as the last full 
owner would be the sister’s son, who, though he could not take 
‘ through his uncle, would do so through his father. The Mitak- 
shara, Chap. I., Section 6, verses 4, 5, and 6, seems to treat the 
case of the son born after partition on this principle : that he is 
not to take a share of what his brothers had taken, but to take 
a separate share from his father; the 9th paragraph is the same, 
applied to the case where the wife’s pregnancy is not manifest ; 
the 12th when it wasknown, Nothing is laid down with respect 
to after-born qualified sons of unqualified persons, and this 
shows that the question of exclusion was only considered when 
it became necessary by the estate being ready for division, that 
is, on the death of the ancestor. Expiation does not revest 
the estate in one who has not taken through being unqualified 
by want of expiation (1 Strange, 185.) So exclusion is not got 
rid of by the restoration of the person afflicted ; in the same way, 
the subsequent begetting of a son can dono more than expia- 
tion or restoration from disease ; it cannot vest in the subsequent- 
ly begotten son a right to which the father had never succeeded, 
The same principles are laid down in the Dayakrama, Chap. V., 
verses 10, 12, 20, and 21, and it is borne out in the case 
of a subsequently-born sister’s son, in the case of Aulim @hund 
Dhur v. Bejai Govind Burrall (1). 
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1869 = Peacock, C. J.—The facts, as found by the learned Judge 


Kaupas Das in this case, are not disputed. They are as follows: 
Krisitan eae . 
Cuaxpna Das, Debchandra Das died in the year 1832, leaving an only son 


Bireswar Das, who had been blind from hig birth, and two 
widows, the survivor of whom, Pyari Mani, died in 1849. 
Bireswar, the blind son, having, according to Hindu law, been 
excluded from inheritance, on the death of Pyari Mani, Gurudas, 
the nephew of Debchandra, occupied the position of heir of 
Debchandra. Bireswar having married, a son, Krishan Chan- 
dra, was born to him, in 1858. Bireswar died in 1861.” 


On the above facts, the learned J udge held that, on the birth 
of Krishan Chandra, he became entitled to the inheritance, from 
which his father had been excluded. Now, if Krishan Chandra 
succeeded to the estate by inheritance, he succeeded as the rever- 
sionary heir and grandson of Debchandra. He could not suc- 
ceed as son and heir of his father, who was then alive, and to 
whom the estate never belonged. If he succecded as revey~ ’ 
sionary heir of his grandfather, Debchandra, he did so 26 
years after his grandfather's death, and nine years after the 
death of Pyari Mani, his grandfather's surviving widow, upon 
whose death the right of the reversionary heirs of his grand- 
father first occurred. Krishan Chandra not being in existence 
when Pyari Mani died, he was not the reversionary heir at 
that time; and the estate descended to Gurudas, who was a 
nephew, and would, at that time, in the absence of Bireswar, 
have been the reversionary heir of Debchandra, 

There is no case of which I am aware, in which, according to 
the Hindu law as administered in Bengal, a male, who takes 
by descent, takes anything less than a full and absolute estate, 
subject to charges for maintenance, &c.; or to shew that he is not 
at liberty to alienate that estate by gift or sale. The cases of 
widows and sons adopted after the deaths of ‘their adoptive 
fathers, were referred to in the course of argument, to show that 
an estate, less than a full and absolute estate, may be taken by 
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inheritance, and that an estate vested by descent may be divested. 
But these cases are not analogous. 


The case of a widow succeeding to the estate of her husband 
upon his dying without issue, and the case of other females, 
depend upon particular texts. Baundhayana, after premising 
a woman is entitled, “proceeds not to the heritage; for females 
and persons deficient in an organ of sense or member, are deemed 
incompetent to inherit.” The construction of this passage, is 
“a woman is not entitled to the heritage ;” that the succession of 
the widow and certain others (viz., the daughter, the mother, 
and the paternal grandmother) takes effect under express texts, 
without any contradiction to this maxim, Dayabhaga, Chap. IL., 
Section 6, verse 11. 

The case of a widow adopting a son after her husband’s death, 
and thereby divesting the estate which she took upon the death 
of her husband without issue, is one in which only her own 
estate is divested, There is no case in which an estate vested 
in a male heir by inheritance, can be divested by the adoption 
of a son by a widow after her husband’s death 3 and the case 
of a widow divesting her own estate by the adoption of a son, 
is not one from which inferences can be drawn by analogy 
as to the divesting of an estate once vested in a male heir by 
inheritance, 


If Krishan Chandra, upon his birth, took as grandson and heir 
of Debchandra, the estate which, before his birth, Gurudas 
took as nephew and heir of the same person, and which he, as 
such heir, held for a period of nine years before the birth of 
Krishan Chandra; the case is one in which the estate of a male 
heir must be divested in favor of a nearer relative not in exist- 
ence when the ancestor died. This appears to me to be quite 
at variance with every principle of the Hindu law of inherit- 
ance, 


According to that law, heritage is defined to be wealth in which 
property dependent on relation to the former owner arises on the 
demise of the owner, Dayabhaga, Chap. I., verse 5; and again it 
is said in the same book, “ Though the word « heritage’ signifies by 
derivation “ which is given,” it has been pointed out that the use 
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1sc9__sof the word “da” is secondary or metaphorical, since the same 
Katipas Das consequence (as that of gift) is produced, namely, that of con- 
cB RRS stituting another's property after annulling the previous right 
of a person who is dead, or gone into retirement or the like.” 
Dayabhaga, Chap. I, verse 4. 

That in heritage, property arises on the demise of the owner 
is also shewn by verse 12 of the same Chapter, when it is said, 
© since it is the practice of people to call an estate their own, 
“immediately the demise of their father or other predecessor, and 
“the right of property is acknowledged to vest without partition 
“in the case of an only son, the demise of the relative is the cause 
“ of property.” In verse 31 of the same Chapter, it is clear that 
mere demise is not exclusively meant, “ for it intends also the state 
of a person degraded, gone into retirement, and the like, by 
reason of the analogy, as occasioning extinction of the property.” 

If that which occasions an extinction of property, is by reason 
of analogy included under the term demise, it secms to me to 
follow that by analogy a person incapable of inheritance, on 
account of blindness or the like, is, so far as inheritance is con- 
cerned, in the same position as if he were not in existence, 
although, as far as maintenance is concerned, he and certain 
members of his family have a claim upon the heir, and thus it is 
that as regards inheritance, though not as regards the obligation 
of maintenance, the son of that person may take by relationship 
derived through his father in the same manner as if his father 
were dead. If, then, property by inheritance arises on the death of 
the former owner, and the property of the heir is created by annul- 
ling the previous right of the ancestor, how can property once 
descended to an heir be divested in favor of a nearer relative, 
not in existence at the time of the ancestor’s death, when the 
property of the ancestor was annulled, and the property of the 








heir created ? 

In the case of Bhoobun Moyee Debia vy. Ramkishor Acharj (1) 
referred to by Mr. Justice Norman, it is said, “the rule of 
Hindu law is that, in the case of inheritance, the person to 
succeed must be the heir of the lawful owner.” In that 


(1) 10 Moorg, I, A., 311. 
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case, the ancestor died leaving a son and a widow. The son 1869 
survived his father, and took the estate by inheritance, and Kaupas Das 
upon his death without issue, his widow took the estate as his Presale 
heir. Afterwards the widow of the father having a power to 

adopt, adopted a son who claimed the estate as heir in prefer- 

ence to the widow of the deceased son. ‘The Privy Council held, 

that the adopted son could not take in preference to the son’s 

widow. In speaking of the deceased son, who succeeded on his 

father’s death, and whose widow, the son subsequently adopted, 

claimed to displace, Lord Kingsdown said: “In this case, 

Bhowanec Kishor had attained an age which enabled him to 

perform, and it is to be presumed that he did perform, all the reli- 

gious services which a son could perform for a father; he had 

succeeded to the ancestral property as heir; he had full power 

of disposition over it; he might have alienated it; he might have 

adopted a son to succeed to it, if he had no male issue of his 

body; he could have defeated every intention which his father 
entertained with respect to the property.” 

Speaking also of the subsequent adoption, his Lordship added : 
“ Tf Bhowanee Kishor (the son who succeeded upon his father’s 
death) had died unmarried, his mother (i. ¢., the adopting 
widow of the father) would have been his heir, and the question 
of adoption would have stood on quite different grounds. By 
exercising the power of adoption, she would have divested no 
estate but her own, and this would have brought the case within 
the ordinary rule, but no case has been produced, no decision 
has been cited from the text-books, and no principle has been 
stated to show that by the mere gift of a power of adoption to a 
widow, the estate of the heir of a deceased son vested in posses- 
sion, can be defeated and divested.” 

So, it appears to.me in the present case, there is no principle 
and no authority cited, save only the answer of the Pandit refer- 
red to by Mr. Justice Norman, (1) to show that the estate once 
vested in Gurudas, as nephew and heir, could be divested by the 
birth of the grandson, Krishan Chandra, 26 years after the death 
of Debchandra, and 9 years after that of his surviving widow 


(1) 2 Mac, Hindu Law, 300, 
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1sc9_—sS Pyari Mani. In the Vyavastha Darpana, 2nd edition, ‘page 2, 
Kaunas Das the following Vyavasthas are given: 

okay “The existence (of the son) at the time of the father’s 

death alone constitutes the son’s title.” ‘ The meaning is that 

the existence of the son is the sole cause of heritable right 

to which the time of the fathers’ death is an aid.” The phrase 

the existence of the son at thfe time of the- father’s death” 

indicates also the feetal existence of an heir in the womb. 

Mr. Justice Norman says:—“The passage from Yajnavalkya 
“is remarkable, and is certainly capable of bearing the construc- 
“tion that the share of an excluded person will remain unallotted, 
“or as it were in abeyance, and will not pass to the other heirs. 
“Tt certainly does not vest absolutely in them. Yajnavalkya 
“ shews that not only is the excluded person to be maintained, but 
“his wife is to receive maintenance ; his daughters also are to be 
“maintained, until their marriage; and the expenses of their 
“nuptials are to be defrayed. As to this latter point, see Mitak- 
“shara, Chap. II., section 10, verse 13.” 

-The passage is as follows :—* Yajnavalkya says, an outcast 
“and his son, an eunuch, one lame, a madman, an idiot, one born 
“)lind, and he who is afflicted by an incurable discase, must be 
“maintained without any allotment of shares.” But an 
estate cannot, in my opinion, be said not to vest absolutely 
in an heir, because he is bound to provide maintenance for 
certain relatives of his ancestor, of a person who, but for 
incapacity, “would have succeeded to the estate by inheritance. 
No one could, I think, fairly contend that a son, taking an estate by 
descent from his father, does not take an absolute estate, because 
he is bound to provide maintenance for his father’s widows and 
daughters, and to pay for the expences of the daughters’ nuptials. 

The learned Judge refers to the text of Manu and says :— 
«Manu says, Chap. [X., sloka 203: If the eunuch and the rest 
“ should, at any time, desire to marry, and if the wife of the eunuch 
“should raise up a son to him by a man legally appointed, that 
“son and the issue of such as have children shall be capable of 
“« inheritage.” 


+ Ben. Law Reporta, 
15 June, 1869. 


VOL. IT.] FULL BENCH RULINGS. . FFs 
The text cited from Manu, Chap. IX, sloka 201, lays down the 1869 


rule that eunuchs and persons born blind are excluded from a K4tivas Das 
share of the heritage. He adds (verse 202):—*“ But it is just , Kmsnax 
that the heir who knows his duty should give them food and 

raiment without stint” (meaning for life, see Mitakshara, Chap. 

II, section 10, verse 5)“ according to the best of his power. He 

who gives them nothing sinks assuredly into a region of punish- 

ment ;” and then he says in the text referred to by Mr. Justice 

Norman :—“ If the eunuch and the rest should, at any time, desire 

“to marry, and if the wife of the eunuch should raise up a son to 

“him bya man legally appointed, that son and the issue of such 

“as: have children” (meaning of such of the others as are them- 

selves declared incapable of inheriting) “shall be capable of 
inheriting.” 

Mr. Justice Norman says :— There isno provision that the 
“son to be capable of inheriting must be born in the life-time of 
“the ancestor as the heir of whom he is to take;” and that, “ unless 
“full force is given to the words ‘at any time,’ in the passage 
“before quoted, the wife and daughters of an excluded person 
“would, under all circumstances, be entitled to maintenance, yet 
“the son of such person born after the death of the ancestor, 
“would offer the funeral cake, and be excluded from all partici- < 
“pation in the ancestral property.” There is no more reason for 
divesting the heir to whom the estate descended, than there was 
in the case cited from the Privy Council. If he cannot offer 
the funeral cake because of his non-existence, and his father 
could not do so on account of incapacity, I apprehend the estate 
passed to the person who would have been heir, and who would 
have offered the funeral cake, and succeeded as heir if thé in- 
capable father had not been in existence. 

The words “ the issue of such shall be capable of inheriting” 
mean merely that a son legally raised up to a eunuch or the issue 
of a man born blind, shall have a legal capacity to inherit accord- 
ing to the ordinary rules of inheritance, notwithstanding the 
ennuch or the man born blind is not capable. Inheriting and 
having a capacity to inherit, are two very different things. 
A man born blind, and the others who are declared to 
be inc&pable have not the legal capacity to inherit to any one: 
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1869 The son of any of such persons, if free from similar defects, 
Kauss D4s has a capacity to inherit; but he does not inherit from every one 
Ketsnax who dies, but only from every one of whom, according to the laws 
Cranpra Das. . % im Bs 
of inheritance, he is the heir. 


For example, a sister’s son, as the son of his uncle’s father’s 
daughter, may inherit the property of his uncle, his mother’s 
brother, if there is no other heir, and he is not incapable of 
inheriting, though his father was born blind, and is incapable of 
inheriting ; but asister’s son, although capable of inheriting, does 
not inherit his uncle’s property, if his uncle leaves a son or a 
grandson ; because, though capable of inheriting, he is not, accord- 
ing to the Hindu law of inheritance, the heir of his uncle. 
The son of that son, being a sister’s grandson, cannot offer the 
funeral cake to his paternal grandmother's brother ; and although, 
if not under one of the legal disabilities, he is a person capable 
of inheriting by reason of relationship through his father, yet he 
cannot inherit the estate of his grandmother's brother, because 
the relationship derived through his father does not, according to 
the Hindu law of inheritance, constitute a sister’s grandson the 
heir of his paternal grandmother’s brother. A. sister’s son, if 
capable, is, in the absence of a nearer relation, the heir of his 
mother’s brother; but the son of that son is not the heir of his 
grandmother’s brother. The sister’s son, if born blind, would 
be incapable of inheriting the estate of his mother’s brother; but 
the son of that son, although capable of inheriting according 
to the text of Manu, would not inherit the estate of his father’s 
mother’s brother, not on account of an incapacity to inherit, but 
because he is not the heir of his grandmother’s brother. 


The right of a wife and daughters of a sister’s son to receive 
maintenance and the like out of an estate of the uncle which the 
sister’s son but for incapacity would have inherited, and the 
right of a son of that sister’s son to inherit are, according to the 
Hindu law of maintenance and inheritance, entirely different, 
The wife and daughters might be entitled, according to the law 
of maintenance, to be maintained ; but the son could never, as a 
sister’s grandson, become entitled to suceed as heir to the estate 
of his father’s maternal uncle. ° 
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Now, it is just as much one of the general rules of inheritance 
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1869 


that a person cannot succeed as heir, unless he is in existence either RALDAs DAs 


in his mother’s womb, or otherwise, at the time of the ancestor's 
death ; as it is, that a sister’s grandson is not the heir of his grand- 
mother’sbrother. There is no more reason for contending that the 
text of Manu was intended to declare that a person not in exis- 
tence at the time of the death of the ancestor, would be entitled 
to inherit, than there is for saying that @ capable son of an inca- 
pable son of a sister would be entitled to inherit the estate of hia 
paternal grandmother’s brother. Both are capable of inheritance, 
but neither can inherit the particular estate, because he is not 
the heir of the last owner. 

The object of Manu in pointing out that the legitimate issue 
of a man who was born blind, &c., is capable of inheriting, 
appears to have been to avoid a doubt, which might otherwise 
have arisen as to whether the son of a man, who is incapable of 
inheriting, can derive any title to inherit by reason of relation- 
ship derived through his father. This is made clear by refer- 
ence to the Mitakshara, Chap. II., Section 10, verse 9, in 
which, speaking of the persons declared to be incapable, the 
commentator says:—-‘“ The disinherison of the persons above 
described, seeming to imply disinherison of their sons.” The 
author (Yajnavalkya) adds:—-“ But their sons, whether legiti- 
“mate, or the offspring of the wife by a kinsman, are entitled 
“ to allotments, if free from similar defects ;” and then, in the 10th 
verse, the commentator says:—-“ The sons of these persons, whether 
“ they be legitimate offspring or issue of the wife, are entitled to 
“ allotments, or are rightful partakers of shares, provided they be 
“ faultless or free from defects which should bar their participation, 
“such as impotency and the like.” 

Here the reason for saying that the sons of incapable persons 
are entitled to allotments is clearly explained. It was not for the 
purpose of declaring that the sons of incapable persons should 
have a right to inherit, whereas in the case of sister's grandsons, 
they would not, according to the rules of inheritance, be heirs, 
but to prevent any implied disinherison of those who, according 
to the rules of inheritance, would be heirs in the absence of their 
fathers, if such fathers had not been incapable. 
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In the Dayabhaga, Chap. V., verse 11, itis said: “ When the 
“ father is dead (as well as in his life-time) an impotent man, blind 
“man, &c., are not competent to share the heritage. Food and 
“raiment should be given to them, excepting the outcast. But 
“the sons of such persons, being free from similar defeats, shall 
“obtain their father’s share of the inheritance ;” and at verse 19: 
« Therefore, the sons of such persons, being either their natural 
“offspring or issue raised up by the wife, as the case may be, to 
“take their allotments according to the pretensions of their 
“ fathers,” 


That grandsons can take property by inheritance from their 
grandfather, during the life of their father, if he is incapable, is 
shown by this text, for he could not be entitled to an allotment, 
upon partition, unless he were a co-heir ; and the same rule may 
also be inferred from the text of Devala, Chap. L., verse 18, of the 
Dayabhaga. Devala, too, expressly denies the right of sons in 
their father’s wealth: “When the father is deceased, let the 
“sons divide the father’s wealth, for sons have not ownership 
“while the father is alive and free from defect.” Incapacity 
to inherit for any of the specified causes is treated as disin- 
herison of the incapable person, but not of his capable sons. 
See Mitakshara, Chap. IT., Section 10, verse 9, which is as follows: 
“ The disinherison of the persons above described sceming to 
imply disinherison of their sons.” The author adds: “ But their 
“song, whether legitimate or the offspring of the wife by a kins- 
“man, are entitled to allotments, if free from similar defects,” 
The above texts appear to show that the son of an incapable 
person may, in the life-time of his father, have a right through his 
father to inherit, but they do not show that such son can inherit, 
if he is not in existence at the time when the right of the ances- 
tor ceases in consequence of his death. 


The text cited by Mr. Justice Norman from the Mitakshara, 


Chap. II., Section 10, verse 7, appears to me, when carefully consi © 


dered, rather to support the view that an estate vested by inhe- 
ritance in another, in consequence of the incapacity of nearer 
heirs, is not divested either by the removal of the defect or by the 
subsequent birth of a son of the person who was incapable, if 
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such son was not in existence in his mother’s womb at the time of _1869 

the ancestor’s death. The passage is as follows :—“ If the defects Kanpas Das 
“be removed by medicaments or by other means, as penance and PETE 
“ atonement, at aperiod subsequent to partition, the right of parti- 
“cipatipn takes effect by analogy*to the case of a son born after 
“ scparation ; when the sons have been separated, one who is after- 
“wards born of a woman équal in class, shares the distribution.” 
Now, there are two periods for partition; one, in the life-time 
of the father when he separates from his sons; the other, after the 
death of the father when the brothers divide. In the former case, 





as the father is still living, he may have a son born after partition, 
who was not in existence or in his mother’s womb at the time of 
partition, In the second case, as the father’s death at the time of 
partition is assumed, there cannot be a son born after partition 
who was not in his mothex’s womb at the time of partition. 


The text quoted in the verse 7, cited from Mitakshara, Chap. IL., 
Section 10, “ when the sons have been separated, one who is after- 
wards born of a woman equal in class, shares the distribution,” 
refer to partition in the father’s life-time. See Mitakshara, Chap. I., 
Section 6, verses 1 and 2, in which the meaning of the words 
‘ shares the distribution” are explained. The verses quoted are as 
follow: —“ How shall a share be allotted to a son born subsequently 
to partition of the estate?” The author replies, “when the sons have 
“ been separated, one who is (afterwards) born of a woman equal in 
«class, shares the distribution.” Tere the text quoted is set out: 
“The sons being separated from -their father, one who shall be 
afterwards born of a wife equal in class, shall share the distribu- 
tion. What is distributed is distribution, meaning the allotments 
of the father and mother, he shares that; in other words, he - 
obtains after the demise of his parents, both their portions ; his 
mother’s portion, however, only, if there be no daughter, for it 
is declared that daughters share the residue of their mother’s 
property, after payment of her debts.” This is made more clear 
by verses 3, 4, 5, and 6: 


Verse 3.—* That a son by a woman of a different tribe re- 
« ceives merely his own proper share from his father’s estate, with 
* the whole of his mother’s property (if there be no daughter).” 
17—B 
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Verse 4,—The same rule is propounded by Manu; “A son, 


Katipas Das « born after a division, shall alone take the parental wealth. The 


KrisHan 
Cuanpra Das, 


“term parental must be here interpreted appertaining to both 
“father and mother; for it is ordained that a son, born before 
“partition, has no claim on the* wealth of his parents; nor one 
“begotten after it, or that of his brother.” 


Verse 5.—The meaning of the text ig this: “one born pre- 
“viously to the distribution of the estate, has no property in 
“the share allotted to his father and mother who are separated 
“(from their children); nor is onc, born of parents separated 
“(from their children), a proprietor elder of his brother's 
“ allotment.” 


Verse 6.—* Thus, whatever has been acquired by the father 
in the period subsequent to partition, belongs entirely to the 
son born after separation. For it is so ordained. All the 
wealth which is acquired by the father himself, who has made 
partition with his sons, goes to the son begotten by him after the 
partition: those born before it are declared to have no right.” 


This shows that a son begotten after his father has been sepa- 
rated from his brothers, alone inherits the share which his father 
took upon partition as well as any wealth acquired by his father 
himself, but that the allotments once vested in his brothers by 
such father cannot be divested in his favor: and even as regards 
the allotment taken by the father on partition, neither the after- 
born son, nor the blind son, whose disqualification has been remov- 
ed subsequent to the partition, would take any thing, if the father 
should alienate his own share or allotment during his life-time. 
If a father should separate from his sons, having at the time 
of a partition one son born blind, or having some other defect 
which renders him incapable of taking a share, that son, if the 
defect should be subsequently removed, would inherit the whole 
of the share which his father took upon partition and all his 
other wealth; and I apprehend, that if the incapable son should 
have a son born afterwards, that son, if capable, would stand in 
his father’s place, and if in existence at the time of his grand- 
father’s death, would inherit that property which his father would 
have inherited, if capable. 
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The text, however, alludes merely to the person whu was 
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incapable, and points out what he is entitled to if the defect is Kaunas Das 


removed. It says nothing as to the rights of a son of the gon 


. 
Krisian 


C D. 
who was incapable when his father and brothers separated. If ?** 


after the death of the father his*tons should divide, and one of 
them should have a defect rendering ‘him incapable of inheriting, 
that son would not take a share upon partition. If the analogy 
to a son born after, partition applies to this case, the incom- 
petent man, upon removal of the defect, would be entitled to 
an allotment out of the visible estate received by the brothers 
corrected for income and expenditure. See Mitakshara, Chap. I., 
Section 6, verses 8, 9, 10, and 11. 
. This son, if in existence in his mother’s womb at the time 
of partition, if subsequently born capable, might also, by analogy, 
be entitled to share with his father’s brothers, in the same manner 
as if his father had died before partition, and he had been in 
existence in his mother’s womb at the time of partition, and had 
been subsequently born capable. See Mitakshara, Chap. L, 
Section 6, verse 11, above cited. See also Dayabhaga Chap. VII. 
By a son born after partition is meant a son of whom the 
conception was subsequent to the division of the estate. A son, 
in his mother’s womb at the time of partition, does not come 
within the phrase “ son born after partition,” for the son in the 
womb is in point of law in existence. 2 

I am of opinion that the estate which descended to Guru- 
das was not divested by the birth of Krishan Chandra, and that 
the latter on his birth did not take Debchandra’s estate by 
inheritance. This decision does not apply to the case of the son 
of a man born blind, if such son has been begotten, and is in 
his mother’s womb at the time of the death of the ancestor, and 
is afterwards born capable. The rules as to the fetal existence 
of an heir in the womb are collected in the Vyavastha Darpana, 
pp. 2, 3, and 4, See also Dayabhaga, Chap. VIL., especially 
verses 12 and 13, and annotations thereon. : 

The judgment of Mr. Justice Norman is reversed without 
costs. 


Locu, J.—I concur. 
18—-B 
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1869 Kemp, J.—I concur “in the opinion that the estate which 


Kaupas Das descended to Gurudas was not divested by the birth of 
Keisnay Krishan Chandra Das, and that the latter, on his birth, did not 
Cuanvaa Das, 


take the estate of Debendra Chandra Das in right of inheritance. 


Macruerson, J.—I cOncur in the judgment of the Chief 
Justice. The conclusion at which the Court arrives is in accord- 
ance with that evidently arrived at by Mr. Justice Bayley and 
myself as regard the gase of a deaf and dumb man, in the case 
of Pareshmani Dasi v. Dinanath Das (1). 


Mirvrer, J.—I concur. 
Attorneys for the appellants: Messrs. Rogers and Remfrey. 


Attorneys for the respondent: Messrs. Bonnerjee and Bose. 
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GIRISHCHANDRA ROY CHOWDRY anv orners (Derenvanrs,) v. ae 
RAJCHANDRA ROY CHOWDRY anv otusrs (Puaintirrs.)* pt 9 


. 7 
Revenue Courts—Jurisdiction— Evidence—Res-adjuilicata, z : 


A. died leaving four sons, B.; C., D., and E., by a wife deceased ; and a widow kK, 
and three other sons, F., G., H. by her. K. bronght a suit against B,, C.D. and Ly 
and against her three sons, F., G., and IL, to establish her title toa certain talook which 
she alleged had been conveyed to her by A. under adeedof gift, B.C, D., and E. 
set ap a prior decd of partition, whereby the property of the deceased, including this 
Anlook, was divided between all his sons in the proportion of 10 amnas to B., Cy D., 
and E., and 6 annas to F., G., and Uf The Lich Conrt, on appeal, held, that the 
decd of partition was genuine, and rendered the s eqnent deed of gift inoperative, 
Afterwards B., (., D., and ¥. institnted asuit inthe Cvilector’s Court for arrears 
of rent in respect of another talook, also included in the deed of partition, against 
the ryots, aud F, G., and H. ‘The ryots admitted that they btld at the rent claimed, 
but stated they had not paid their veut on account of a dispute hetween the 
brothers as to the shares in which they were entitled to the same. F., G., and H. 
raised the defence, thatsthis suit could not be maintained in the Collector's Court 3 
a suit in the Civil Court should be brought for the determination of their. shares, 
and the decision in the prior suit’ was. no evidence against them. Held, the 
question was really one of tifle between the brothers, and such suit could not ve 
maintained in the Revenue Courts. 3 











Tus was a suit under Act X. of 1859 for arrears of rent. 


* Special Appeal, No. 102 of 1868, from a decree of the Judge of Dacca, affirm- 
ing a decree of the Deputy Collector of that district, 
2—C 
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1868 The following genealogical table will explain the relation of 
Grmauctan- the contending parties: * 
pra Roy 
CHOWDRY Raya Chand Ray Chowan vigil proprietor, 
vw 
RagCHANDRA i . | 
Ror CHow- (By the first wife) (By the seoond wife, Kishori 
DRY. 4 Sons Chowarani) 3 Sone 
Rajchandra. Bhagawan, Bhalrab, Iohan. Giviepondra, Mabimadbandra,  Akrurchandra, 


The present suit arose out of the following circumstances : 

Raya Chand was alleged to have executed, on the 3rd Magh 1267 
(15th January 1861) a deed of partition, in which he set forth 
his intention of dividing the whole of his property, both real 
and personal, between the sons of the two marriages, in shares 
of 10 and 6 annas respectively, the sons of the first marriage 
getting 10, and those of the second 6. On the death of Raya 
Chand in Phalgun 1271 (February 1865), his second wife, 
Kishori, applied to the Cellector of Mymensing, to have her 
name registered as owner of Talook Amjani Digar, which she 
alleged was conveyed to her by her deceased husband, under a 
Hibba (deed of gift) dated the 26th Bhadra 1270 (10th September 
1863). In that case, the four sons of Raya Chand, by his first wife, =~ 
appeared as objectors to the claim of Kishori, whose application 
was rejected by the Collector on the 23rd of April 1864. She 
then brought a civil suit against Girishchandra, Mahimachan- 
dra, and Akrurchandra (her three sons), and Rajchandra and 
his three uterine brothers, to establish her title to the aforesaid 
talook, on the basia of that deed of gift. The Zilla Judge dis- 
missed her suit, and she preferred a regular appeal (1) to the 
High Court, which was also dismissed on the 11th March 1867. 
The judgment ef Trevor and Glover, JJ.; was as follows: 
« We come now to the appeal of the plaintiff, and the issue 
raised by it is this—As the Hibba of 26th Bhadra 1270 (10th 
September 1863) is proved, had anything previously occurred 
to prevent its operation? or, in other words, had Raya Chand 
previously divested himself of the property conveyed in it 
under the partition deed of 1267 (1861)? Now the onus 
of proving that he had so divested himself, will lie en the 
defendants. Now, the deed of 1267 (1861), which is the found- 


(1) No. 230 of 1866. 
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ation of the defendants’ case, is not contested before us. Both 1868 
the plaintiff and the defendants admit that the Mahajani_proper- GIRIOHOHM: 
ties were divided inthe shares of 10 and 6 annag, shortly after Cnownny 
the deed of 1267 (1861) was executed, namely in the following p,soniwona 
year, .  . . . The only contest is as to the real property, Bor. Cuow: 
To prove that partition was equally effected in respect of the 
zemindaries, the defendants have put in a quantity of document- 
ary evideuce, at the head of which are certain schedules called 
Batwara papers, in which all the real property of Raya Chand is 
set down, and divided in the shares of 10 and 6 annas. These 
lists purport to have been signed by the donor, and if proved, they 
go a long way to establish the defendants’ case.” (Those Batwara 
papers were found, as a fact, to be genuine, for reasons given 
in the judgment.) “ We think that the deed of gift propounded 
by the plaintiff is a genuine deed, executed by Raya Chand; and 
that the plaintiff, Kishori, would be entitled to recover upon it, 
had the property covered by the deed remained at the time of 
its execution in the possession of the donor; but, on the whole 
evidence we are of opinion, that after the execution of the 
partition deed of 1267 (1861), Raya Chand divided all his 
property between the sons of the two marriages, in the propor- 
tion of 10 and 6-anha shares; that he signed and delivered the 
schedules propounded by the defendante, and by their delivery 
divested himself of all the right in the real property, in the same 
way as he had divested himself of all right in the personal pro- 
perty ; that in accordance with this partition, the defendants got 
possession of a 10-anna share in Mauza Amjani Digar, and - 
that therefore the deed of gift of that entire property, executed 
subsequently in the plaintiffs favor in 1270 (1863) was, by pre- 
vious acts, rendered inoperative, and conveyed to the plaintiff 
nothing.” 
The present. suit was brought by -Rajchandra and his 
three uterine brothers, for recovery of arrears of rent, from 
1271 to 1273 (1864—1866), in respect of their 10-anna share 
of the lands held by the tenants, defendants, in talook Sheikh 
Suliah. . The shareholders and co-owners with the plaintiffs were 
als8 made defendants. The plaintiffs alleged that, by virtue of a 
deed of partition dated the 3rd Magh 1267 (15th January 1861) 
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iecs._ atid the Batwara papers of 1268 (1861), which were executed 
Gunisscnan- by their deceased father, and declared valid by the decision of the 
oe High Court, on the 11th March 1867, they (the plaintiffs) were 
R ace taen entitled to, and were also in possession of, a 10-anna share of 
Roy Cnow- the lands, the rent of which was claimed; and that the co- 
ee ‘sharers, defendants, Girishchandra and others, were entitled 
to the remaining 6 annas; and that the ryote held these lands 
at an annual jumma of Rs. 144-8. The tyots, defendants, 
admitted that they held the lands ik question at the rent alleged, 
which was not paid, simply on account of a disagreement having 
broken out between the plaintiffs and the defendants, Girish- 
chandra, &c., as to the shares to which they. were respectively 
entitled. They alleged that they were. willing to pay the 

amount of rent which was legally due from them. 

The sharcholders, defendants, Girishchandra and others, raised 
the defence that save in a civil action there is no law which 
allows co-sharers to be made defendants ina suit for recovery 
of arrears of rent. The plaintiffs should have first instituted 
a civil suit, for the determination of their shares. The decision 
of the High Court, which formed the basis of the present action, 
could not be used as evidence against the defendants, co-sharers, 
nor was it a binding declaration of their rights. The question 
of the respective shares of the parties arose incidentally in the 
previous suit, and was not conclusively adjudicated upon. The 
main point at issue there, was whether Kishori was entitled to 
Talook Amjani Digar, under an alleged deed of gift from her 
husband. The defendants further alleged, shat on the 30th Ashar 
1270 (13th July 1863), the whole estate of their father was 
equally divided by him between his sons by the two marriages, 
and that by virtue of this partition they (the defendants), as well 
as the plaintiffs, were respectively in possession of 8 annas 
of the property, and that the plaintiffs could not claim more than 
the rent due from an 8-anna share only. The Deputy Collector 
held that the suit was cognizable by the Revenue Court; and 
on the merits, he held that the plaintiffs were entitled to recover 
from the ryots the amount of rent sued for, inasmuch gs a 10- 
anna share of their father’s property was assigned to them by¢he 
deed of the 3rd Magh 1267 (15th January 1861). The co- 
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sharers appealed. The Judge affirmed the decision. He held that 
the decision of the High Court of the 11th March 1867 egtablished 
conclusively that a partition had been effected between the plain- 
tiffs and the co-sharers, defendants; in the proportion of 10 annas 
and 6 annas share respectively; and on the strength of that 
decision the Court, acting under Act X. of 1859, had power to 
give the plaintiffs a decree for the rent of a 10-anna share of the 
lands in question: ig 


The co-sharers appealed to the High Court. 


Mr. Montriou (with him Baboos Annada Prasad Banerjee and 
Chandra Madhab Ghose) for appellants.—The sole dispute is one 
of title. That plaintiffs are conscious of this fact, appears from 
the form of plaint, It is, therefore, not a rent suit, nor triable 
by the Collector. Moreover, the claim is fora share of ijmali 
rent, without showing any exceptional ground or cause for 
harassing the ryot with such fractional claim. Dharam Lal Sing 
vy. Jagadamba Koer (1); Syed Hyder Ali v. Amrit Chow- 
dry (2); Amrit Chowdry v. Syed Hyder Ali (3); Bani Madhab 
Ghose v. Thakur Das Mandal (4). The civil. judgment (which 
is confessedly the cause of action) is in no way identified with 
the claim now mae. ‘Thisis apparent from the pleadings in the 
civil suit, There the plaintiff claimed, as her husband’s donee, 
against his representative, a small estate. The claim was resisted 
by the respondents, but yielded to by the appellants, The judg- 
ment was adverse to the donee, on the ground that the donor 
had already parted irrevocably with his interest in the subject of 
gift. The proofs were of a peculiar character, and the decision 
in no way touches, much Jess concludes, the right of appellants to 
dispute their brothers’ exclusive title to any portion of the estate, 
certainly not to 2 portion of the talook or bazar held by. these 
ryote, who have never paid rent or attorned to respondents, 


Mr. Paul (with him Baboos Kali Mohan Das aud Ramesh 
Chandra Mitter) for respondents.—An appeal must lie from a 
decree. No decree was passed against the present appellants 


(1) 3 Wym. Rep., 82. (8) 2 Wym. Rep., 305. 
(2) 2 Wym, Rep., 204. (4) 6 W.R., Act X. Ral, 71. 
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1868 (co-sharers, defendants,) by the Courts below, for the amount of 
Srayncuar- rent sued for, hence they had no right to prefer this appeal. 
Cuowpne They were nominally made defendants, inasmuch as they would 
Rison sox , not join the plaintiffs, in instituting this suit against the ryots. 
Bor Cuow- It is the ryots alone who can object to the carrying on of the suit 
on the score of jurisdiction. But they have not appealed. 
Therefore, the decision of the lower Appellate Court must stand. 

All that the co-sharers, defendants, are entitled to ask, is that 

the suit be ordered to be dismissed with soatad as against them, 
for having been unnecessarily made parties in the present action. 

Where some of the co-sharers refuse to join the other share- 

holders in bringing a suit for the recovery of rent, the latter 

cannot thereby be precluded from recovering the amount due 

to them i in proportion to their shares, which were determined by 

a previous decision of the High Court. The ryots are willing 

to pay rents separately to the shareholders, Consequently, the 

Court below was competent to entertain the suit; and the ryots 

being satisfied with the decree, there can be no further appeal. 

As the right of the plaintiffs was sufficiently declared in the 

previous suit, there is no reason why they should be again 

referred to a civil suit for the same subject-matter. A Collector 

can try the question of right when it is involved in determin- 

ing the point as to who is entitled to the receipt of rent; 

Gauridas Byragee v. Jagannath Roy Chowdry (1). The ryote 

are the ryots of the plaintiffs, unless they have attorned to some 

one else. They were the:ryots of the deceased proprietor whose 
representatives the plaintiffs are. The title of the plaintiffs as 

landlord being admitted, they are entitled to obtain a decree for 

the rent of their share. The co-sharers, defendants, are precluded 

by that decision from questioning any more the 10-anna share 

of the plaintiffs, who now sue not as proprietors of the entire 

estate, but as 10-anna proprietors of the mehal. The real con-* 

tention in that suit was, whether partition was actually effected 

between the sons (the plaintiffs and the co-sharers, defendants,) 

in pursuance of the terms of the deed executed by their father, 

Raya Chand Roy, the deceased proprietor; and it was held that the 


(1) 7 W.R., 25, 


Bie. Law Revoxrs, 
- 15 Jag., 1869, 


VOL. IL] APPELLATE JURISDICTION—CIVIL. 7 


estate was partitioned among the sons in the shares of 10 annas _1868 
and 6 annas respectively ; the plaintiffs obtained 10-anna share Gmisncuax- 
and the co-sharers, defendants, 6 annas, Hence that. deeision is gee Ror 
a binding declaration of the rights of the parties, and the defend- Risetoek 
ants cannot be allowed to raise an objection which was already Roy Cuow- 
adjudicated upon” by a Court of competent jurisdiction. See mere 
Barrs v. Jackson.(1) and the same case in appeal (2), Outram v. 
Morewood (3), Duchess of Kingston’s case(4), Meer Bahadoor Ali 
v. Mussamut Suneechuroo (§), Deokee Nundun Roy v. Kalee Per- 
shad (6), and Mussamut Edun v. Mussamut Bechun (7). Té cannot 
be pretended that the point decided in the regular suit between 
the brothers, was a point incidentally or collaterally decid- 
ed, The point, viz. that the brothers took, by partition, in 
the life-time of thet” father, in the proportion of 10 annas 
and 6 annas, was the broad issue raised and decided in that 
suit, Such a determination comes within the objections given 
by DeGrey, C. J., in the Duchess of Kingston's case. “ That 
the judgmegt of a Court of concurrent jurisdiction, directly 
upon the point, is, as a plea, a bar, or as evidence, conclusive 
between the same parties, upon the same matter, directly in 
question in another Court; secondly, that the judgment of a 
Court of exclusive jurisdiction directly. upon the point, is, in 
like manner, conckusive upon the same matter, between the 
same parties, coming insideninlly.t in queshon in another Court, 
for a different purpose.” 
In Barrs v. Jackson, Kuight Bruce, v.c., held, that the 
fact in an issue, as to who was next-of-kin in an administration 
suit, was not conclusive in a distribution suit. This ruling was 
reversed on appeal, and it was held, that the finding was conclu 
sive between the same parties in the second suit, although the 
‘object of the second suit wae different to that in the first suit, 
In the ptessné base, the regular suit was in reality a family 
suit, put forward ‘for the division of the rights of the brothers 


e 3 peng 
(1) 1 Young & Collier’s C.R., 585. (5) 6 W.R., 157. 
(2) 1 Phil, 582. (6) 8 W. R., 366. 
(3) 3 East 345, (7) 8 W. B., 175. 


(4) 2 Smith’s L. C., Ed. 1867, 678. 
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1868 —s though under the garb of a suit brought “by the widow for 
Gimsucuay- possession of a small parcel of property alleged to have been 
pia Ror given to her in gift by the deceased. : 
Rusch apna ‘Lf the judgment in that suit is not to be sGusidered a final 
Bor CHOW: declaration of the rights of the brothers, another suit for decla- 
ration of those rights is necessary. Will not the ‘evidence to be 
adduced in such suit be exactly the same as that already : adduced 
io the suit decided? Can the other side suggest the possibility. . 
of any evidence other than the ¢yidence already given and 
would ‘any Judge, after the caréfal and élaborate decision 
pronounced by Justices Trevor and Glover, decide differently. 
Such is the rule of law, as I have endeavoured. { shaw, 
But in a Court of equity and good gonscience it gught to 
be clear by undoubted law, that a point’ fact directly: put in 
issue, and decided in a suit between parties, should be binding 
between the same parties in any future litigation. This appears 
a principle of common sense and good reason. It is free from 


all technicalities of the law, and is undoubtedly just, 








The judgment of the Court was delivered by 


Mirter, J.—We are of opinion that a suit, like the present, 
cannot be maintained in the Revenue Courts. It is admitted 
that there is no legal contract in existence between the plaintiffs 
and the tenants, defendants, by virtue of which the former can 
claim, from the latter, a 10-anna share of the rent payable by 
them on account of their holding. If, tfigielso admitted that rent 
has never been collected from the tenants, defendants, by the 
plaintiffs, separately from their og-sharers. The plaintiffs allege 
that a valid and binding partition has been nade between them 
and their co-sharers, and that the result of this partition -has 
been to constitute them the proprietors of a 10-anna share of the 
land of which the holding of the tenants, defendants, consists. 
But thé plaintiffs are unable to state thatethe tenants, defendants, 
have received any authority or permission from, thetr other 
landlords, viz. the co-sharers of the plaintiffs, to recognize them 
as the holders of such a share. These co-sharers, on the other 
hand, who were made defendants in the Court below, and wha 
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are now special appellants before us, deny that such a partition —_ 1868 
has ever been made, and they also deny that the plaintiffs are GUMSUCHANS 
entitled to the share they have claimed. The tenants, defend- Cuowpzy 
ants, say that the plaintiffs and the special appellants have been piscuanona 
quarrelling with each other, regarding the extent of their shares, Hor Ceow: 
and that so far as they themeelves are concerned, they are ready 

to bring into Court the whole amount of their rent, leaving it to 

the Court itself to determine the share to which the plaintiffs are 

lawfully entitled. Upon thje-state of facts, it ia clear that before 

the* plaintiffs can succeed’ in such a suit, there must be an 
adjudication ‘between them and the special appellants, upon 

the’ question of partition. Indeed, the plaintiffs themselves 

appear to have asked for such an adjudication, as is clearly 

shown by their own plaint. We are of opinion that the Collector’s 


- Court is not the proper tribunal to adjudicate upon such a 


question, and between such parties ; and the plaintiffs’ suit must 
necessarily fail. Disputed questions of title between rival 
proprietors, whether co-sharers or otherwise, can be determined 
by the Civil Courts only ; and parties secking for the determi- 
nation of such questions must resort to those Courts for relief. 
It has been said, that we might strike off the names of the 


special appellants from the category of defendants, and treat 


this suit as a simple suit for rent between the plaintiffs and the 
tenants, defendants, But we are unable to see how such a course 
could be adopted even if we were otherwire inclined to hold that 
the plaintiffs are entitled to alter their case at this late stage of 
the proceedings. The @se had been throughout treated by 
consent of parties as a case between the plaintiffs on the one 
side, and the tenants, defendants and the special appellants on 
the other. Be this as it may, it is abundantly clear that the 
presence of the special appellants is-absolutely necessary for the 
protecti6n, of the tenants, defendants. If the tenanfs, defendants, 
had entered into any engagement with the plaintiffs to~ y to 
the latter a particular “share of their rent, it would have been 
for them to protect themselves in the best manner tliey could in 
any subsequent litigation between themselves and the special 
appellants. But in the absence of such a contract, the tenants, 
defendants, can not be fairly subjected fO the risk of-euch a 


3—C 
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ise — litigation, and the. Court is bound to see that any decree that 
Gamisticnan- j it passes against them in this case, will be-a sufficient protection 
Cnownny to them against any adverse claim for rent, that the special 
Rasceinpra #ppellants might hereafter choose to bring. Now it is clear, that 
Moy CHOW no such protection can possibly exist, unless the question of 
partition is settled between the plaintiffs and the special appel- 
lants before as. According to our view of the case} «Shere: must 
be an adjudication upon the question of partigion, and in, order 
that this adjudication might be # sufficient ‘protection to the 
tenants, defendants, it must be of such a character as to bind 
their other landlords, z. e. the special appellants. “Suppose, for 
instance, the Collector were to pass a decree against the tenants, 
defendants, for a 10-anna share of theinerenty but after deter- 
mining the question of partition, as that question must be 
determined before any such decree can be passed; and suppose 
also that the question was determined as between the plaintiffs 
and the tenants, defendants, only, what would be the effect of 
such a determination in any future suit that the special appel- 
lants might choose to bring against the tenants, defendants, * 
claiming a larger share of the rent than that which is allotted 
to them under the partition in question? Would the special 
appellants be prevented by such a determination from proving 
against the tenants defendants that no such partition has ever 
been made? And what would-be the answer of the tenants, 
defendants, when such a fact is proved against them, and in such 
a suit? Ifthe names of the special appellants were struck off 
from the record of this case, the decist#h passed in it would not 
be even admissible as evidence against them in any future 
litigation for rent between them and the tenants, defendants. 
The dispute that is going on between the plaintiffs and the 
special appellants, is no way attributable to the tenants, defendants, 
according to the admitted facts of this case; and the tenants, 





defendants, ought not, cither in law or equity, to suffer for such 
a dispute. The plaintiffs might be entitled in law to the 
10-anna share they have asked for, but before recovering that 
share from the tenants, defendants, they are bound to show that 
the latter will be protected from the risk of being compelled 
to pay their rent twice over, leaving aside the trouble and - 
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expense of a double litigation for the rent of one entire holding. _1868 
It is clear, therefore, that before any decree can be passed against Girisucuan- 
the tenants, defendants, there must be an adjudication upon the Gan Box 
question of partition between the plaintiffs and the special Wise wee 
appellants; and we have already observed that the Revenue Ror Cuow- 
Courts are not competent to adjudicate upon such questions, and aoe! 
between such parties. ' 
It has been contended, that the question of partition has been 
already settled hetween the’plaintiffs and the special appellants, 
in »suit in which one Kishori Chowdrani, the mother of the 
apecial appellants, was plaintiff, and the plaintiffs in this case 
and the“special appellants were defendants. It is admitted, 
however, that that suit related to a zemindari which has no 
connection with the land occupied by the tenants, defendants. 
Under such circumstances, it is clear, that the direct legal 
operation of the decision that has been passed in “that suit, can 
not extend beyond the property to which it related. Any other 
effect that might be attached to it, is a mere questign of evidence. 
We have already given our reasons for holding that the Revenue 
Courts are not competent to determine a disputed question of 
title between rival proprietors, and any enquiry relating toa 
mere matter of evidence beating upon such a question would 
be, therefore, superfluous. We decline to pass any opinion upon 
the value of the decision referred to, as a mere matter of evidence, 
as the issug upon which it bears is not one which we can try 
in the present suit. 
We reverse the decisions of both the lower Courts. The 
plaintiffs will pay to the tenants, defendants, the costs incurred 
by the latter, in the Court of first instance only, but they must 
pay to the special appellants the costs of all the Courts. 
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Before Mr. Justice L. S. Jackson and Mr. Justice Mitter. 
PROKAS SING, Puaistirr, 2. JOGESWAR SING, Derexpant.* 
Mohammedan Law— Pre-emption—Ishtehad. 


It is necessary to the enforcement of the right of pre-emption that all the prescribed 
formalities should be strictly complied with. : 


To the ceremony of Ishtehad, or Talab-ish-had, it is essential that there should 
be an express invocation of witnesses, 


THs was a suit to enforce the right of pre-emption, by setting 
aside a deed of sale executed in favor of the defendant.’. 

The defence set up was, that the plaintiff had failed to perform 
the preliminary ceremonies required by the Mohammedan law. 

The Moonsiff dismissed the suit of the plaintiff, on the 
ground, that the “evidence adduced by him in support of his 
claim was not reliable and satisfactory. 

On appeal, the Principal Sudder Ameen affirmed the decision 
of the Moonsiff. He held that, “in enforcing the right of pre- 


emption, the ceremonies of Yalab Mawasibat and Ishtehad 


must be strictly observed; ctherwise the right is lost. In the pre-” 
sent case, supposing the evidence of the witnesses on the part of 
the plaintiff to be true, it only proves that the plaintiff observed 
the rite of Mawasibat; but the other rite of Ishtehgd, or the 
affirmation by witnesses, was not followed. All that the 
witnesses state is, that the plaintiff, “in the presence of the 
vendors and, vendees, declared that he had the right of pre- 
emption,.and asked them to accept the money and cancel the 
sale; but he called none to stand witness to his declaration by 
repeating the technical words, “ O ye bear-witness.” It is not 
enough that the declaration was made in-the presence of persons 
who accompanied the plaintiff. to the spot where the sale had 
taken place, but he must call some of them by word of mouth, 
and use the aforesaid technical words. As this has not been 
done by the plaintiff, his claim therefore falls to the ground.” 


* Special Appeal, No. 166 of 1868, from a decree of the Officiating Principal 
Sudder Ameen of Shahabad, affirming a decree of the Moonsiff of Shaseram in that 
district. 


iéJan., 1869. 
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The plaintiff appealed. ’ 1868 
Proxas Sine 
Baboo Chandra Madhab Ghose (with him Baboo Hem Chandra Joann an 
Banerjee) for appellant.—The facts deposed to by the witnesses 81. 
and not disbelieved by the lower Appellate Court, are sufficient 
to constitute a legal and valid performance of both the ceremonies 
of Talab Mawasibat and Ishtehad. When all the formalities 
sanctioned by law have been duly complied with by the pre- 
emptor, it matters little in what manner he proves the assertion 
of his right (1), All that the Mohammedan law enjoins is, 
that the right of pre-emption is to be asserted in the presence 
of witnesses, who are merely required to bear testimony to the 
fact. It is nowhere positively laid down, as held by the . 
+ Principal Sudder Ameen, that, in the observance of the rite of 
Ishtehad, the use of the technical words, “ O ye bear witness,” 
is so essential as wholly to invalidate the claim of the plaintiff, 
merely because those words were not formally repeated. 


Baboo Krishna Sakha Mooherjee for respondent.—The right 
of pre-emption is a peculiar custom, and a peculiar mode of ee 
‘roof in the assertion of that right is prescribed by‘the Moham= 
Sian “Jaw to ifake ‘it valid. It has alwaye been held, that 
this right is so weak in its nature, that it is not even favoured . 
by Mohammedan lawyers themselves, and Courts would not 
lend their assistance to enforce it, unless all the preliminary 
formalities, which the law enjoins, however trivial they might 
appear, are strictly complied with. To make the observance. of 
the rite of Zshtehad complete, it is indispensably necessary . that 
there should be an express invocation of witnesses by means of 
those technical words, when the pre-emptor declares his right 
qt the time of sale of the property in dispute. But it is rot 
denied that those words were not used by the plaintiff Hence 
one of the essential requisites in the declaration of the right of 
pre-emption is wanting ; and the suit of the plaintiff has, therefore, 
been rightly dismissed by the lower Courts. IJswar Chunder 
Shaha vy. Mirza Nisar Hossein (2). 


(1) 3 Hedaya, 571. Q) W.R., (Jan. to July 1864), 351. 
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The judgment of the Court was delivered by 


Jackson, J.—In this case, which wé have taken time to 
consider, it now appears to us that the judgment of the lower 
Appellate Court must be affirmed. , 

It was found, as a fact, that no express invocation of witnesses, 
such as is contemplated in the term Zshtehad had taken place, 
but that certain persons who had accompanied the pre-emptor, 
apparently for the purpose of carrying the money, which he 
intended to offer as the price of the property sold, were casual 
witnesses of what took place. 

In the decision of the Full Bench, in the case of Fakir 
Rawot v. Sheikh Emambaksh (1), it was observed, that the right 
of pre-emption as created by the Mohammedan law, or established 
by custom in certain parts of India, amongst persons not 
Mohammedang, is a right, weak in its nature, and which cannot 
be enforced except upon compliance with all the formalities 
which are prescribed. P 

It is quite clear that the particular formality of Ishtehad 
was not observed in the present case, and if we were to admit, 
in lieu of that formality, something which the plaintiff might 
choose to consider tantamount to it, we shouki be opening the’ 
door to serious laxities, or carrying the law of pre-emption further 
than it has beentyet carried, or than probably its originators 
contemplated. 

We think, therefore, that the decision of the lower Appellate 
Court must be affirmed, and the special appeal dismissed with~ 
costs. 


(1) No, 1116 of 1861 ; 28th Sept., 1863, * 


15 Jan, 2869. ° 
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Before Mr, dustice Bayley, Mr. Justice Norman, Mr. Justice L. S. Jackson, 
Mr. Justice Phear, Mr. Justice E. Jackson, Mr. Justice Glover, 
and Mr. Justice Hobhouse. 


KHETRAMANI DASI v. KASHINATH DAS.* 


xq Son's Widow—Maintenance by Father-in-law. 


A Hindu dicd possessed of no property, but leaving a widow. On his death 
she left the house of her father-in-law, and went to reside at her father’s house. Wer 
father-in-law was not possessed of any ancestral property. Held, that she could not 
sne her father-in-law for a sum of money on account of maintenance, 


Tue pjaintiff in this suit alleged that, in the year 1260 
(1853), she was married to Darpanarayan Das, deceased, the 
youngest son of the defendant, her father-in-law ; that, subse- 
quently, her husband departed this Jife on the 13th Agwin 1266, 
(September 1859); and that after this, she began to receive at 
the hands of the defendant and of his wife and daughters 
various ill-treatments and Teproaches, so much so, that unable 
to stay in their house any longer, she went to reside at her 
father’s house; that she more than once sent word to her 
father-in-law, asking him to settle on her, according to his 
circumstances in life, a certain sum for her maintenance and for 
“the performance of her religious rites; but that her request 
was not complied with by him. She claimed to recover 
Rs. 2,485, on account of the arrears of her maintenance allow- 
ance, and the charge for the performance of her religious rites, 
for a period of five years and eleven months, at the rate of Rs, 35 
per mensem (namely Rs. 24, on account of maintenance, and 


* Appeal, No. 21 of 1868, under section 15 of tha Letters Patent of 1865, 
for the High Court at Fort William in Bengal, from a judgment of a Full Bench, 
consisting of Sir Barnes Peacock, Kt, Chief Jnstice, Mr. Justice Loch, Mr. Justice 
Kemp, and Mr. Justice Macpherson, dated the 31st March 1868, in a reference to 
a Fall Bench by Mr. Justice Norman and Mr. Justice Seton-Karr, in Regular 
Appeal, No. 308 of 1866, from a deerce of the Principal Sudder Ameen of the 
24-Pergunnas. 


15 


1868 
Sept. 10, 





16 


1868 


Bax. Law 


HIGH COURT OF JUDICATURE, CALCUTTA [B.L. RB. 


Rs. 10 for religious rites). She also prayed the Court to make 


Kuetramaxt an order for the receipt by her in future of a similar monthly 


Dast 
Dw 
Kasninata 
Das. 


sum of Rs, 35, from the defendant and his estate. 

The defendant raised the following defence : 

“That the claim of the plaintiff was wholly ‘unjust and 
unreasonable, and that he (the defendant) was not legally liable 
to her for any thing; that neither he nor any member of his 
family had ever ill-treated thé plaintiff, or put her to any sort 
of inconvenience; that the age of the plaintiff at the time of 
her marriage with the defendant’s son was only five years, and 
since the celebration of that event, she had been to his house 
only on two occasions up to this time—she came once on the day 
of his son’s death to perform his funeral obsequies, and again 
on the day of his sradh, to perform that ceremony; that, 
excepting on these two occasions, the plaintiff never came to the 
defendant’s house even for a day, though he repeatedly requested 
her to do so; that neither the Hindu Shastras, nor the 
prevalent practice of the country, would warrant the Court in 
entertaining this claim of the plaintiff against the defendant, 


Rerorty, 
15 Jan, 1869. 


especially when she had, without his consent, and in disregard... - 


of his orders, neglected to render him the service due to his old 
age, and chosen to take up her abode under another’s roof, he 
was by no means bound to make her any cash payment for her 
maintenance; that the defendant was not a wealthy person; 
that he received no property in the shape of heritage; and that 
it was only from the earnings of a laborious service that he was 
able to give a somewhat decent support to his family, &c. But 
that, as he had now become incapacitated for further service, 
he was obliged to place his sole dependence upon a pension of 
Rs. 65-4 per mensem; that considering the circumstances of 
the defendant and of the plaintiff, a monthly sum of Rs. 3 
ought to be deemed a sufficient maintenance for the latter, but 
that even this amount she could not claim from him or make 
him liable for, and that the plaintiff’s claim for arrears of main- 
tenance and religious expences was unjust and illegal.” 

The following issues were fixed by the Principal Sudder 
Ameen: 

1. “ Whether the plaintiff is legally entitled to maintenance 


Ben. Law Reeonrs, 
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from the defendant, her father-in-law ; if so, at what rate, and 1868 
under what conditions, if any?” 6 Fare ANAS 
5 a Ms BI 
2.“ Whether she is entitled to recover the arrears of the main- 2 


tenance charge to be fixed by the Court; if so, from what date?” eas 


The Principal Sudder Ameen held, that “ the father-in-law of 
the plaintiff was legally bound to maintain her according to the 
Hindu law. Since she is admittedly a chaste woman, and 
lives virtuously, she is legally entitled to maintenance from her 
father-in-law ; as to her living either in the house of her parents 
or her father-in-law, she can elect; but she has a just cause 
not to live with her father-in-law.” The Principal Sudder Ameen 
fixed the amount for maintenance at Rs. 8, and Ra, 2 for religious 
expences, from the time when this suit was instituted; the only 
condition to be attached to these allowances was that of chastity, 

Against this decision, the defendant appealed to the High Court. 

The case was argued on 3lst March 1867, before Norman 
and Seton-Karr, JJ., by whom the following question was 
referred for the opinion of a Full Bench: 

“Can the widow of a Hindu refusing to live in the house 
of her father-in-law, maintain a suit against him for a pecuniary 
allowauce by way of maintenance ?” 7 


The question was referred with the following remarks by 


Norman, J.—We are disposed to think the widow of a 
Hindu refusing to live in the house of her father-in-law carinot 
maintain any suit against him for a pecuniary allowance by way 
of maintenance. Thecase of Rajumani Dasi v. Sibchandra i 
Mullick (1), in which this point was decided, is, however, at 
variance with two decisions of this Court, namely, In re Ramdhan 
Bhattacharji (2) and a case lately decided by Mr. Justice Kemp,’ 
and perhaps one or two other cases. We think the point should 
be argued before a Full Bench. 

The case, accordingly, came on before a Full Bench consisting 
of Peacock, C. J., and Locu, Kemp, and MacrHerson, JJ., 
who delivered the following opinions : 


e 
Locn, J.—(After stating the facts). It has been contended 
before us, that, under the Hindu law, a party is not bound to 


(1) 2 Hyde, 103. (2) S. D. R. (1852); 796, 
4—C 
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1868 support. his son’s widow; that though there be moral obligations 
a upon him to do so, it is not a right which can be enforced by 
». - law; that even if the Court hold that the widow has a right to 
Kasar™at® maintenance, the plaintiff is not entitled to recover it, because 
she does not reside with her husband’s family, but lives with her 

own father. 
Looking at the current of decisions passed since 1820, I think 
it now too late, for the defendant, to contend that the widow of 
a son living with her deceased husband’s family is not entitled 
to maintenance, her right to which she may enforce by suit in 
Court. The decisionin Rajumani Dasiv. Sibchandra Mullick (1) 
has been quoted in support of the allegation that maintenance to 
the son’s widow is only a moral obligation on the father-in-law, 
not enforcible by law; and we find the learned Judge (Norman, 
C. J.,) in that case lays down that, “according to Hindu law, 
probably the plaintiff should be maintained in the house of 
her father-in-law, who ought to find her food and raiment. 
But when the father and the son are not joint in estate, the 
maintenance of the son’s widow appears to be a mere moral duty 
in her father-in-law, to the performance of which he is not com- 
pellable by law. The absolute power of a father as master and 
head of the family over property acquired by himself, his right 
to distribute it at his pleasure, and to keep and reserve what 
he thinks fit for himself, is asserted in the most distinct manner 
in numerous texts.—Colebrooke’s Digest, Book V., Chapter L., 
Section II., Art. XXIIL, XXIV., XXV., XXVI, and 
Chapter IL, Art. LXXVIT. In the introduction to Art. 
“LXXVIL, the commentator, Jagannatha, treats the main- 
tenance of a family out of a man’s own wealth as preceptive 
mercly ; and says, that a father slighting such precepts commits 
a moral offence, but incurs no civil penalty (2). A son’s widow 
cannot have larger legal rights against her father-in-law than her 
husband would have had if alive, and such husband could not 
have compelled his father to give him any share of his property.” 
The words quoted by the learned Judge from page 238 of 
Colebrooke’s Digest (Madras Edition, Vol. IL.,) “that a father 
slighting such precepts commits a moral offence, but “incurs 
no civil penalty,” relate, as will be seen by a reference to 


(1) 2 Hyde, 103. (2) See 2 Col. Dig., Madras Ed., 238 5 
& Vol. 3, London Ed., 2 & 3. 
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the passage -itself, to an improper. partition of his property 
by a father, and not to the maintenance of his family. The 
passage runs thus: “A father has dominion over property _ .” 
F . . Kaswinata 

acquired by himself; should he give no share to any son Das. 
though guilty of no offence, and give a share to one guilty 
of offences, who shall punish him? It cannot be affirmed that 
under the authority of the texts cited from Katyayana and Bau- 
dhayana, the king may punish such a father. The Jaw propounds 
the moral offence committed by a father slighting such precepts, 
but ordains no fine like the giver of gold to an improper object 
thereby committing an offence, but incurring no civil penalty.” The 
passage in Colebrooke’s Digest, Vol. III., London Edition, p. 4, 
rfins thus: “ For example, equal partition may be considered as 
preceptive, like the maintenance of the family, out of a man’s own 
wealth, Thus the support of a married daughter residing in 
her father's house (for so the term is explained by Vijnaneswara) 
is approved by Yajnavalkya (LX XVII), although she have no 
title of the estate; and there is no difference, so far as the proof 
of property is concerned, between éhe enjoyment of a maintenance 
and the receipt of a share” (1). The duty of maintaining one’s 
family is, however, clearly laid down in the Dayabhaga, Chapter IT., 
Section X-KIII., in these words: “The maintenance of the 
family isan indispensable obligation, as Manu positively declares.” 
Sir Thomas Strange in his work on Hindu Law, Vol. I., page 67, 
saya: “ Maintenance by a man of his dependants is, with the 
Hindus, a primary duty. They hold that he must be just, before 
he is generous, his charity beginning at home; and that even 
sacrifice is mockery, if to the injury of those whom he is bound 
to maintain. _ Nor of his duty in this respect are his children 
the only objects, co-extensive as it is with his family: whatever be 
its composition, as consisting of other relations and connexions, in- 
cluding (it thay be) illegitimate offspring. It extends according 
to Manu and Yajnavalkya to the outcast, if not to the adulterous 
wife; not to mention such as are excluded from the inheritance, 
whether through their fault, or their misfortune; all being 
entitled to be maintained with food and raiment.” 

In Book V., Chapter VIII, Section 1, Art. CCCXCIX. 





(1) 2 Col. Dig., Madras Ed., 239. 
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__e68___ of Colebrooke’s Digest, we have a quotation from Vrihaspati, 
nen AsAn laying down the duties of a widow, the last clause of which 
2. seta forth: “With food consecrated to the gods and the 
RAsueare manes, let her honor paternal uncles, spiritual parents, daughter’s 
sons, the offspring of her husband’s sisters, and his maternal 
uncles, learned men, unprotected persons, guests, and females 
of the family” (1), The comment on the words ‘“ females of 
the family” is “the widows of her husband’s sons and the 
rest;” daughters of her husband’s sisters, if destitute of 
protectors, are included under the term “ unprotected persons;”— 
the support of them is only necessary if they be so circum- 
stanced. Further on, the commentator observes, ‘“ consequently 
she, whose husband is deceased, should support in proportion 
to her ability the same persons, and do the same acts, in the 
same manner in which her husband, when living, supported 
those persons and did those acts,” It is clear, therefore, from 
the above comment, that she widow, if she have means, is 
bound to support the widows of her husband’s sons, because 

he was bound to do so, they being members of his family. 
The duty of providing maintenance for a son’s widow rests, 
it appears to me, on the position to which a Hindu female takes 
upon marriage. Though not-so entirely separated from her own 
family, as to be debarred from inheriting paternal property 
when there is no maiden sister, she is, in all other respects, 
considered a member of the family into which she has married, 
and no longer a member of her own family; and on the death of 
her husband, she is bound by law to remain in her husband’s 
family under the protection of his kindred’and must, under 
such circumstances, if there be ancestral property, be supported 
by them. We find in Section 2, para. 3, of the Dayakrama 
Sangraha, the following passage from Katyayana: “ Let the 
childless widow preserving unsullied the bed of her lord, 
and abiding with her venerable protector, enjoy with modera- 
tion the property until her death ;” and in the 4th paragraph is 
a comment on the words, “venerable protector,” that is, 
* having settled with her father-in-law in her husband’s family, 
let her so long as ‘she lives enjoy her husband’s estate.” This 
passage clearly shows, that the widow is to live with her husband’s 


(1) 2 Col. Dig., Madras Ed., 523; & Vol. 3, London Ed,, 458. 
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family after his death. In Book V., Chapter IX., Section 1, 1868 
Art. CCCCLXXXL., of Colebrooke’s Digest, is the following Kueraamast 
passage from Katyayana: “If suitable food, apparel, and ey ee ; 
habitation cease to be provided for a wife, she may, by force, Kaswxats 
take her own property and a just allotment for such a provision ; 

or she may, if he die, take it from his heir ” ¢L), and the comment 
on this, is: “ But others consider this text as relating to widows, 
consequently if brothers-in-law and the rest do not give suitable 
food and apparel tothe widow of their brothers, she may claim 
her just allotment from her husband’s brethren.” In Book IV., 
Chapter I., Section I., Art, XIII, of Colebrooke’s Digest, 
are the following texts from Narada: “After the death 
of her husband, the nearest hinsman on hig side has authority 
over a woman whe has no son. in regard to the expen- 
diture of wealth, the government of herself, aud her mainte- 
nance, he has full dominion. If the husband’s family be extinct, 
or the kinsman be unmanly, or destitute of means to support 
her, or if there be no Sapindas, a kinsman on the father’s side 
shall have authority over the woman” (2); and the comment on 
this passage is: “* Kinsman on the husband’s side;’ of his father’s 
or mother’s race in the order of proximity. ‘ Maintenance’ means 
subsistence. Thus, without--his..consent, she may not give 
away anything to any person, nor indulge herself in matters of 





shape, taste, smell, or the like, and if the means, of subsistence 
be wanting, he must provide her maintenance. But if the 
kinsman be unmanly (deficient in manly capacity to discrimi- 
nate right from wrong) or destitute of means to support her, 
if there be no such person able to provide the means of subsist- 
ence, or if there be no Sapindus, then any how, determining 
from her own judgment on the means of preserving life and 
duty, let her announce her affinity in this mode: ‘Iam the 
wife of such a man’s uncle;’ and if that be ineffectual, let her 
revert to her father’s kindred ; or in failure of this, recourse may 
be had even to her mother’s kindred.” In Boek III., Chapter II., 
Section II., Art. CXXIL., of Colebrooke’s Digest, we have the 
following texts and comments+ “ She who is deprived of her 
husband should not reside apart from her father, mother, son, or 
brother, from her husband’s father or mother, or from her maternal 
(1) 2 Col. Dig., Madras Ed., 599, (2) £6, 111 & 112, 
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uncles ; else she becomes infamous” (1). The comment upon this is: 
She also whose husband resides abroad, should, if possible, take 
the protection of those persons ; if she be also deprived of her sons 
and the rest. She must not recur tq her father’s family while 
there are kinsmen of her lord, for this text is referable to 
women whose husbands have deceased ; yet it may be also admit- 
ted under this head (women whose husbands are absent); for 
she whose husband resides abroad has no companion, and it is 
necessary that her conduct should be guarded; but the person 
who shall have authority over a widow is appointed by law, 
the person who shall have authority over the wife of a man 
residing abroad, should, in the first instance, be selected by her 
lord, in failure of that, he is appointed by the law. This 
distinction should be maintamed.” . 

The passages quoted from the text writers on Hindu law 
and the commentators, appear sufficient to establish this fact, 
that the maintenance of a Hindu widow is not merely a moral 
obligation, but a charge on inheritance. Under the Hindu law, 
inheritance carries with it the obligation of maintaiuing the 
dependant members of the family, who cannot take a share; and 


in this category, it appears to me the son’s widow, as well-aa’ 
the widow of the proprietor, falls. Baboo Shama Charan Sircar . 


enumerates the son’s widow among the dependant females, 
though he does not quote any text directly in support of it (2) 
{see Book V., Chapter VIIL., Section L, Art. CCCXCIX., of 
Colebrooke’s Digest, quoted previously], but in Book. IV., 
Chapter I., Section IL, Art. XX XIX., of Colebrooke’s Digest, 
we have a passage which, with the comment, explains who are 
the female relations of a family entitled to maintenance: “ Where 
female relations are made miserable, the family of him who makes 
them so, very soon wholly perishes” (3), The comment is: 
“¢female relations,’ the women of a family, as sister, son’s or 
nephew’s wife, and the rest; ‘Are made miserable,’ are made 
wretched from the want of maintenance, or the like ;” that this 
obligation is binding on the members of her husband’s family 
under whose protection and authority a widow should live under 
ordinary circumstances. : 


(1) 2 Col. Dig., Madras Ed., 152. (8) 2 Col. Dig., Madras Ed., 122. 
(2) Vyav. Darp., 2ud Ed., 370 
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Some of the following precedents from Sir W. Maenaghten's 1868 
Hindu Law, and the judgment of the late Sudder Dewany Kuerramanr 
e Adawlut, more immediately bear on the present case, showing Past 

the rights of a son’s widow tobe supported by her hueband’s PASTINATE 
father and his family, and to what extent, and in what shape 
maintenance is to be given her® I exclude all cases coming 
from that part of the country where the Mitakshara Jaw 
prevails, for under that law, a son as-soon as he is born, has 
a share in the ancestral estate with his father, and by virtue 
of that right his widow is entitled to maintenance when the 
family is joint, and she could, without doubt, enforce her right 
by law. Mussamut Bhilu vy. Phul Chand (1). A case is reported 
at pages 104-105 of Macnaghten’s Hindu Law, Vol. II., Chapter 
* Son’s Widows,” Case II., in which it was held, that the brother’s 
sons having succeeded to their uncle’s estate, were bound to provide 
proper maintenance for the widow of his son, who had died before 
his father. In Case IV. of the same Vol., page 106, where the 
son B died before his father, and on the death of the father, 
the property devolved on his other sons, C and D, it was held, 
that the widow of B, though she could not succeed to a share 
in the property, was entitled to receive maintenance. Case 8 
in the Chapter on Maintenance, is‘a case in point, and there it is 
ruled that though the widow of a person who had predeceased 
his father, was not entitled to claim any share of the ancestral 
property, or of the acquisition made by the brothers of her 
husband, yet she must be maintained by the heirs and represen- 
tatives of her father-in-law (2). The inference to be drawn from 
this case is clearly this: that so long as her father-in-law was 
alive, he was bound to maintain the widow of his son, a duty 
which devolved on his heirs and representatives at his death. 
Case XL, page 119 of the same Vol., is as follows: “A son dying 
before his father, his widow living virtuously and obediently to 
her husband’s family, is entitled to obtain maintenance from her 
father-in-law, or other successor to his property; but if her 
~ husband have received his share from his father and been 
separated from him, ghe cannot, in that case, claim maintenance 
as against him or his heir.” In Rai Sham Ballabh v. Prankrishna 


() 3Se. & D.R., 223, (2) 2 Mac, H. L., 116 & 117, 
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Ghose (1), it was held, that the widow of a son who died 


Kurrramant before his father, was entitled to food and raiment only; but in 


Das 
v. 
Kasutnatit 
Das, 


the case ‘of Mussamut Bhilu v. Phul Chand (2) the Court 
held, that the amount of maintenance which a widow was entitled 
to receive was to be calculated with reference to the circum- 
stance of the family ; and in thi8 case, the Court awarded ‘Rs. 20 
monthly. In the case of Mussamut Hemlata Chowdrain (3) it was 
held, that plaintiff, a Hindu widow, was not entitled to.a share in the 
estate, as her husband died before his father, but she was entitled’ 
to maintenance only, for which she was left to bring a suit. In the 
case of Ujjalmani v. Jaygopal Chowdry (4) the Court held, that the 
plaintiff being the widow of a brother, who died hefore his father, 
was entitled to maintenance from her legal guardians, the 
members of her husband’s family; but that if she voluntarily 
withdrew from their protection, she forfeited all claims upon 
them, and the case was dismissed, as the separation was the 
sole act of the widow. The next case is Harasundari Gupta v. 
Nabagobind Sen (5). In this case the right to receive maintenance 
was not disputed. -The question before the Court related to 
the amount of maintenance, and the Court held, that under 
the circumstances of the family, the plaintiff was entitled to 
receive Rs, 10 monthly, conditional on her return to her hus- 
band’s family. The teport does not state whether the husband 
had predeceased his father, but as it is a Bengal case, there can 
be little doubt, that he had; for had it been otherwise, the widow 
would not have required maintenance, but would have succeeded. 
to her husband’s share of the ancestral property. The plaintiff 
had been receiving for some time Rs. 2 a month, with food 
and clothes, and the Court held, that if less were offered to her 
than she had a right to expect, she did not forfeit her right to 
maintenance by leaving her husband’s house, and seeking shelter 
under the roof of her parents. The next case, Ramdhan Bhatta- 
charji (6), is mentioned in the order of reference. The Court 
there held, that according to the provisions of the Hindu law 
and the precedents of the Court, a widow was entitled to main- 

(1) 3 8el. SD. R,, 33. 


(2) 8 Sel. 8. D. B., 223. 
(3) 48el 8. D.R, 19. 


* (4) S. D. &. (1848), 491. 
(5) S. D. R. (1850), 422. 
(6) S. D. R. (1852), 796, 
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tenance from the heir of the family, the defendant in the case 1868 

being the father-in-law; and it was held,* that as plajntiff had Kaeraanane 
’ been expellefl from the defendant’s, her father-in-law’s, house, she 2 

had not forfeited her right to maintenance, as her seeking shelter KASH ATs 

in her father’s house was not a vqluntary act. One other case it 

may be as well to notice—Shamasundari Debi v. Ahalya Bai 

Debi (1)—in which it was held, that as ill-usage cn the part of the 

deceased husband’s brother was proved, the widow had not for- 

feited her right to maintenance by living with her husband's 

nephew. In the case of Sibasundari Dasi (2) where three res- 

pectableHindus awarded Rs, 12 a monthas4 sufficient allowance 

with apartments in the family house and food, it was held, that 

food and raiment was too vague and ambiguous an expreasion, 

and the master was directed to enquire whether the amount 

offered was just and proper with reference to her situation 

in life, 

From the texts and cases quoted above, the following points 
appear to be determined: That the maintenance of the dependant 
members of a family, among whom Baboo Shama Charan Sircar 
in the Vyavastha Darpana, enumerates the son’s widow, is a charge 
on the inheritance; that a widow is under the guardianship of 
her husband’s relations ; “that her father-in-law, or his heirs and 
representatives are bound to maintain her in a manner suitable 
to the circumstances of the family, so long as she continues to 
live under their protection ; and that she does not forfeit her right 
to maintenance if expelled from or compelled by ill-usage, or 

, want of suitable maintenance, to leave her husband’s house and 
to dwell with her parents ; that if her husband’s family be unable 
from want of means to support her, she may resort for support 
to her father’s family; and that maintenance consists not merely 
of food and clothes, but may take the form of 4 grant of land 
or of a money-allowance, the amount to be regulated according 
to the circumstances of the family. 

The remaining point to be considered is, whether'a widow who 
voluntarily leaves her husband’s house and lives chastely, does 
or does not forfeit her‘right to maintenance. ‘ 


(1) 8D. B. 4858), 1220. (2) 2 Tay. & Bell, 190-191. 
: - 66 
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1868 It has been ruled in a decision, Khudeemani Debia v. Tara- 


Buwrnaxant chand Chucherbutty (1), of a Division Bench of this Court, that, 

according to Hindu law, a son’s widow is entitled tofnaintenance, — 
Kasminarn so long as she leads a chaste life, whether she elects to live with 
her father-in-law or with her own relatives; and the ruling in 
this case has been followed in-Ahalya Bat Debia v. Lakhimant 
Debia (2); and on reference to page 384, Vyavastha Darpana 
(second edition), we find a judgment of the late Supreme Court 
in the case of Jadumani Dasi, pronounced by Peel, C. J., in 
which it was held, that a childless Hindu widow, who, after the 
death of her husband, uncompelled by cruelty or ill-usage, left 
the house of the family of her deceased husband, to dwell at 
first in the house of her own father, and subsequently with her 
aunt living with her own relations, the residence being in all 
respects a proper one, and her conduct being unimpeachable, 
did not forfeit her right to maintenance out of the property 
which was that of her deceased husband in his life-time, and 

which had devolved on his heirs. In his judgment, the Chief. 
Justice quoted a Spassage from the judgment of the Privy 
Council: “The Privy Council has, on the subject of the 
right of Hindu widow to return to the home of her paretts, 
laid down a broad rule upon which it is not desirable to 
infringe. That Court says, ‘it was not pretended that she 
had withdrawn herself for unchaste purposes. She was only 
fourteen, at; the death of her husband; his brothers were 
young men,-and she thought it more prudent and decorous to 
retire from their protection and live with her mother and her 
family, after her husband’s death; therefore it appears quite clear 
from the answers given by the Pandits, that she did not forfeit 
the rights of succession to the husband’s estate on account of re- 
moving from the brothers of her late husband; that they had no 
right to insist on her not withdrawing herself from them in 
, order to put herself under her mother’s protection.’ The decisions 
of that Court must, of course, give the law to all Courts here.” 
In the passage quoted from the judgment of the Privy Council, 
it is apparent that the widow was evidently an heiress, and 
as such could not be deprived of her rights to succeed to 

Q) 2 W.R,, 134, (2) 6 W. R., 37. 
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the property of her husband. The Chief Justice goes on to say: 1868 
“The answer of the Pandits which the Privy Council adopts, Kauraananr 
is that ‘if a widow from any other cause but unchaste pur- Dast 
poses ceased to. reside in the husband’s family and took OpeRacureane 
her abode in her parents’ family, her rights would not be for- : 
feited.’” This was followed in the Sudder Dewany in the case 
of a Hindu widow and heiress. It is to be observed, however, 
that in the subsequent case of Harasundari Gupta v. Nabagobind 
Sen(1), the case was considered by the dissentient J udge as one of 
doubtful authority, and the Court was of opinion that she did not 
forfeit her right by leaving the husband’s house, and seeking 
shelter under the roof of her own parents, on an offer of an in- 
sufficient maintenance. In the case where the forfeiture waa 
declared, the Judges who gave the decision observed, that the 
deceased husband had never owned the property, and that it waa 
a mere case of maintenance. We do not adopt the distinction, 
but nevertheless we regard the case before the Sudder as differ- 
ent from the present one, Strange, in his book on Hindu Law, 
treats the right to maintenance asa charge on the property in 
the hands of the heir, and it certainly has always been so consi- 
dered in thie Court. In the Privy Council, the question was, whe- 
ther. the Hindu heiress forfeited her estate by selecting without 
impropriety her father’s roof for her residence. But it is to be 
observed, that the opinion of the Pandits was generally expressed 
as to forfeiture of rights, and the Court expressed, in general 
terms, that the widow had a right under the circumstances to 
select that residence, and could not be compelled to reaide under 
‘the roof of her husband’s family. This freedom of choice had | 
respect to causes as applicable to a widow not an heiress, as to 
one who inherited. 

“There are certainly texts in the Hindu law, both ancient 
and modern, which speak of the right of the relatives of the 
husband to have the widow resident under their roof in prefer- 
ence to that of her own family. The modern text writers do 
not adopt as law all the ancient texts. The question must 
always be, are those positions in their nature capable of being 
applied by a Court of Justice, and how far are they to be 

Q) 8. D. RB. (1850), 422. 
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18s8__—s modified with reference to the altered usages of society, and the 
Kueruauant altered position of things. It is to be observed further, that the 


Dast . 5 n s 
ancient text writers do not state, in any case, that maintenance 


vw. 
HARA is forfeited if the widow inverts the order of residence, and 
prefers her father’s roof to that of her deceased husband. Mac- 
naghten, in the passage of his work which is referred to in the 
Sudder, doés not state that the consequence of the non-obser~ 
vance of the rule as to residence is a forfeiture. We have 
examined the texts of the ancient law, and we think they bear 
out the oyftnions of the Pandits in the case before the Privy 
Council. The text says as to maintenance, forfeiture is incur- 
red by unchaste life, but they do not say that it is incurred 
otherwise. There are many duties enjoined to women in the 
text of a moral or religious nature, the violation of which 
would never have involved any forfeiture. Forfeitures are not 
to be extended by construction. The duty to reside with the 
family of the deceased husband is not enjoined for the sake of 
thrift, merely because it may, in that way, be least burdensome to* 
maintain the widow (that may be always duly regarded and 
provided for by the exercise of discretion in the amount and 
mode of maintenance), but the foundation of the duty to reside 
ia, that she may be safe from being tempted to sin, and so may 
avoid disgracing herself and dishonoring the family. The texts 

speak. in.condemnation of her resort to ‘ strangers’ for a dwell- , 
ing. But the woman is presumably as safe under her own 
father’s or. family’s. roof as elsewhere; it is no resort to the 
house of strangers, and there is nothing dangerous, immoral, or 
dishonoring in the act. It is not shewn to be in any way abhor- 
rent to the usages and customs of respectable Hindus; on the 
contrary, we believe it to be a common practice not disapproved 
of. The reasons which existed in. the olden time for placing 
. restraints on females, applied just as much to female heiresses as 
to females entitled to mere maintenance. Nothing can be found 
in the old text, which imposes the condition of forfeiture on 
widows and heiresses not acting strictly on the rules as to prefer- 
ential residence. The stronger words have been. controlled 
by the Privy Council with a declaration of the widow’s right 
founded on reasons of decorum and propriety, which are applica- 
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ble to all cases alike. The majority of the Court in the case in 1868 


the Sudder declare the Hindu widow to be always in a depen- Kuvereamanr 

dant state. This view is, however, dissented from by Mr. Welby aig 

Jackson, with much force of argument and expression. Undoubt- aeons 
* edly, such was the ancient status, and, to a limited extent, it is 


true still; but the status of the Hindu female has improved, 





and is improving.” : 

In Swarnamayi Dasi v. Gopal Lal Doss (1) decided by a 
Division Bench of the High Court (Norman and Kemp, JJ.), 
it was held,-that where the maintenance of a Hindu widow was 
not made by her deceased husband dependant on her living 
with his family, she is so entitled to it, notwithstanding she leave 
the house of his family, and go to that of her father; and in 
the case of Sibasundari Dasi (2) already referred to, it appears 
that she was the widow of Golak Chandra, who died during 
his father’s life-time, and that she voluntarily left the family- 
house, and sued the defendants who were the surviving sons and 
“representatives of Rammohan, her father-in-law, for separate 
maintenance; and the Court held, that she was entitled to separate 
maintenance (3). 

These judgments clearly lay down the principle that a widow 
is entitled to maintenance even though she voluntarily leaves 
her husband’s family, and live with her own parents, after her 

+ husband’s death. These are all Bengal cases, and from the fact 
that the plaintiff in cach sued for maintenance only, instead of 
possession of her husband’s share, it is evident that the husband 
must have predeceased his father. The right of the widow to 

" receive maintenance does not appear to have been contested in 
these cases. ‘ 

These judgments, however, appear to me to go beyond the 
strict provisions of the Hindu law. They take into consi- 
deration the change which time has effected in the customs 
of the people, and they remove certain restrictions imposed 
by that law. As the law originally stood, it appears to me 
from some of the texts quoted above, that no separation was 
ever contemplated, but that the widow entitled to maintenance 
was expected to remain in her husband’s house, and among his 

(1) Mar. Rep., 497, (2) 2 Tay. & Bell, 190, 191. (3) Vyav. Darp. 2nd Ed., 381. 
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1868 relations. It may, however, be said, that the positions of the 


Rustaastast widow of a proprietor, and that of his son’s widow, are different ; 
ASL 2 


Rs and that the decisions quoted are applicable only to the former; 

KasusaTl that while the support of the widow of the proprietor is obli- 
gatory on the proprietor’s family, the support of his son’s widow 
is not obligatory on the proprietor. It is apparent from the 
cases quoted, that the sons of a proprietgr are bound to support 
the widow ofa brother, who had predeceased his father, and that 
she can enforce a right to maintenance from them. On what 
does this right rest? It rests, I apprehend, from their having 
succeeded along with his property to the obligations of their 
father. If he were not bound to maintain his son’s widow, they 
are not bound to maintain their sister-in-law, and yet both texts 
and cases go to the extent of holding that they are. 

There can, I think, be little doubt that one of the reasons 
for requiring the childless widow to live under the imme- 
diate charge of her deceased husband’s relatives, and in his 
house, was the facility of maintaining her. It might prove 
exceedingly inconvenient were a widow voluntarily to leave 
the protection of her husband’s family and insist upon o 
separate maintenance. The circumstances of the family might 
be such that, though willing to support her if she lived with 
them, they might not be able to afford her a money allowance, or 
to tranamit to her articles of food and clothing. The principal 
reason, however, why the Hindu law required the widow to 
live with her husband’s relatives appears to have been, that she 
might-be prevented from dishonoring the family by living 
unchastely. There is, however, another reason, namely the 
authority given by the Hindu law to a brother or near relative 
to beget a son on the widow of the deceased, which son would 
be called the wife’s son, and be entitled to receive the divided 
property of the deceased. The custom is, I believe, now obso- 
Icte, and reprehended by all classes. In Chapter LX of Manu, 
verse 67, it is written: “He who was begotten according to 
law on the wife of a man deceased, or impotent or disordered, 
after duc authority given to her, is called the lawful son of the 
wife;” and again in verse 146, “ He who keeps the fixed and 
moveable estate of his deceased brother, maintains the widow, 
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and raises up a son to that brother, must give to that son, atthe 1868 
age of fifteen, the whole of his brother’s divided property.” [ Kuernamane, 
quote these passages out of several'in Manu, relating to the same 
subject, which appear to me to give an additional reason why Basutsara 
the widow was expected to live in the house of her husband’s 
relations. The permission to procreate a son in this manner did 
not, it must be observed, extend to the twice-born classes. For 
Manu, says in Chapter IX, verses 64-65: “ By men of twice-born 
classes, no widow or childless wife must be authorized to con- 
ceive by any other than her lord; such a commission to a 
brother or other near kinsman is nowhere mentioned in the 
nuptial texts of the Veda.” 
From all that has been said above, it appears to me that, under 
the Hindu law, as originally promulgated, the rule was that 
the widow should live with, and be supported by, the relatives 
of her deceased husband, so long as she continued to lead a 
chaste life. It does not appear to have been contemplated that 
a widow would ever voluntarily leave her legal protectors while 
sthey are able to support her; and consequently no provision for 
her maintenance under such circumstances has been declared. 
The absence of such a provision does not, I think, raise the 
inference that if the widow left voluntarily she was still entitled 
to maintenance so long as she remained chaste. J udging accord- 
ing to the strict rules of Hindu Jaw, I think the widow would 
not be entitled to maintenance. But there gan be no doubt 
that, in the present day, many of these rules are not strictly 
observed, and that the customs of the present time are not in 
strict conformity with the rules as laid down by the old text 
writers; and it may be said, that owing to the effects of educa- 
tion and other causes, this, with many other rules, has become 
almost obsolete. This may be true as regards the Hindu 
population in and near the Presidency towns, but is hardly true 
of the more distant parts of the country, where old customs still 
prevail, and hence the difficulty of laying down any general 
rule which shall be applicable to all parts of the country alike, 
The course of all the more recent decisions has, no doubt, been 
» toconsider the widow independent as to residence, and entitled 
to maintenance so long as she remains chaste; and we should 
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have no difficulty in applying that rule to the present case, but 
we cannot say that it is applicable to all cases. 
If we look only to the Hindu law, I think that the rule is, 


7 that the widow of ason should remain with the family of her 


husband, and be supported by them; if she leave their protec- 
tion, she is not entitled to demand maintenance from them, except 
she be able to show that her departure from the family was occa- 
sioned by the ill-treatment, neglect, or insufficiency of necessary 
support. No doubt, for any of these causes, she might leave the 
house, and be entitled to maintenance from her husband’s family, 
so long asshe continued to lead a chaste life. The decisions quoted 
above, certainly show that in Calcutta and its neighbourhood, 
itis not unusual for Hindu widows to leave the residence of * 
their husbands, and to return to that of their own parents or 
relatives; but if we have to decide the question according to that 
of the authoritics on Hindu law, I have no hesitation in saying 
that the widow is bound to remain with her husband’s family ; 
and that his father, if living, and the family, if he be deceased, 
are bound so leng as she continues chaste to maintain her; and, 
that if the family be too poor to provide maintenance, she may 
return to her father’s family ; but if the family be able to support 
her, she can only claim maintenance, if she separate on the 
ground of ill-usage or insufficiency of maintenance or the like ; 
where there is ancestral property, there can, I think, be no doubt 
that the widow ig entitled to support, and looking at the obliga- 
tions to support his family which the law imposes on every 
Hindu, it appears to me that where the means are self-acquired, 
the father is as much bound to maintain his widowed daughter- 
in-law as if he were in possession of ‘ancestral property. 

The case should, I think, be returned to the lower Court to 
determine whether any sufficient ground for leaving the protec- 
tion of her father-in-law has been made out by the plaintiff; 
and if this be proved, that the Court award her maintenance 
calculating it according to the circumstances of the husband’s 
family. 


Kenr, J.—I concur generally in the view of Hindu law on 
the subject of maintenauce taken by Mr. Justice Loch, but I 
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would not remand this suit, but dismiss the appeal, as I am of 1868 
opinion that a Hindu widow is entitled to maintenance so long Kuprnamaxt 
as she leads a chaste life, whether she live with her father or her % 
husband’s relations. The maintenance of the female members BASHINAER 
of the family, and amongst them ranks the daughter-in-law, is 
obligatory on a Hindu. The law on the subject has been care~ 

fully and very fully stated by Mr. Justice Loch, and I have 


nothing to add to his remarks. 


Peacock, C, J.—The question referred for the decision of @ 
Full Bench is, whether the widow of a Hindu refusing to live 
in the house of her father-in-law, can maintain a suit against 

him for a pecuniary allowance by way of maintenance. 

In the present case, the plaintiff left the house of her father- 
in-law, and went to reside with her own father, and she alleged 
that she was driven to do so by ill-usage on the part of her 
father-in-law. There is no allegation in the plaint that the 
defendant has any ancestral property, or any property upon 
which the plaintiff’s maintenance is a charge. 

‘i Two questions seem to arise out of the point submitted for : 
the opinion of the Full Bench, viz. : 1st, whether the widow of a 
Hindu, refusing to live in the house of her father-in-law, can 
sue him for a pecuniary allowance by way of maintenance if 
she leave his house without reasonable cause; and, 2nidly, is she 
entitled to maintenance, if she leave on account of ill-usage or 
other reasonable cause. In the case cited, Khudeemani Debia 
v. Larachand Chuckerbutty (1), it was held, that a daughter-in- 
law has a right to maintenance from her father-in-law so long 
as she is chaste, whether she continues to live with him or 
not; aud Mr. Justice Kemp is” still of that opinion. It 
appears to me, however, that according to the law as admi- 
nistered in Lower Bengal, a daughter-in-law has not, in 
cither case, a legal ground of action to recover maittenance 
against her father-in-law. The rights of a wife or of a widow 
and those of a son’s widow to maintenance, appear to me to be 
governed by very different principles. A son’s widow has not 
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the same legal rights against her father-in-law as a wife has 


Kureasant against her husband, or as a widow has against the heirs of. her 


Das 
oD 
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Das, 


husband who take his estate by inheritance. The father is not 
heir to his son in preference to the son’s widow. A son’s 
widow has no right in her father-in-law’s estate, and upon 
partition of such estate, she is not, like a daughter, entitled to a 
share, even though the estate was ancestral. - 

The rule laid down in Rajumani Dasi*and Sibchandra 
Muilich (1), viz., that the maintenance of a son’s Widow is a 


mere moral duty on the part of her father-in-law, and that the 


case is distinguishable from those in which an heir takes property 
sifbject to the obligation of maintaining persons who are excluded 
from inhcritance, or those whom the dec&ised proprietor was 
morally bound to maintain, appears to me to be correct. The 
obligation of an heir to provide out of the estate which descends 
to him maintenance for certain persons whom the ancestor 
was legally or morally bound to maintain, is a legal as well as a 
moral obligation, for the estate is inherited subject to the obligation 
of providing such maintenance. A son who takes his father’ 
estate by inheritance, is bound to provide maintenance for his 
father’s widow. The obligation is a charge upon the estate 
which continucs as long as the widow remains chaste, whether 
she continue to live in the family of the heirs or not. 

I apprehend that a son’s widow has no greater right to sue 
her father-in-law for maintenance after her husband’s death, than 
she would havé ii her husbantl’s life-time, if he were unable to 
maintain her; if there is a legal obligation, does it extend to 
every widow whom every son (however numerous the family) 
may leave without a sufficient provision for her maintenance? 
Does it extend to cases in which the marriages are contracted 
after the sons are of mature age, and whilst they are living 
separate? If not, to what extent is the rule limited by the 
Hindu law? ‘ : 7 

T have looked carefully into the authorities, and cannot find 
any thing to satisfy me that a son’s widow is entitled to sue to 
eompel her father-in-law to maintain her where he has no ances- 


(l) 2 Hyde, 103. 
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tral property, and nothing beyond his separate estate which has 1368 
been acquired by’ himself. Some of the books speak of the IAHBE RAMAN, 
husband’s relations generally, but I apprehend that a brother _ 2. 
or other distant relation cannot be legally, although he may be MRASIINATIE 
morally, bound to support all the widows of all his brothers, or 
other near relations, who have no means of subsistence, unless 
he takes some property which renders him liable to the charge. 

The dependant members referred to in the Vyavastha Darpana, 
and who @re spoken of as being entitled to maintenance, are said 
to “have claims to be maintained out of the late proprietor’s | 
estate” (1). ‘. / 

If a son takes his father’s estate, or a widow her husband's 
estate, by inheritance, it is only reasonable that they should 
be held legally liable to do what the father or husband was 
morally liable to do, and which it is to be presumed he would 
have done out of the estate if he had lived; but I am not sure 
that even, in such cases, the legal liability is carried to that 
extent. In Ramdhan Bhattacharji (2), it was said, that the 
father-in-law was bound to maintain the widow of his eldest son, 
as “according to Hindu law, and the precedents of the 
Court, the widow is entitled to maintenance from the heir 
of the family.” . The father was not the heir of his son during 
the widow’s life, and the case seems to ltave confounded 
the case of a widow seeking for maintenance from the gon as 
heir of her husband, or to have referred to the father as the heir 
of the family in respect of ancestral estate. The maintenance 
of a widow being a moral obligation on the late proprictor, the 
son who inherits takes the estate not for his own benefit, but for 
the spiritual benefit of the late proprietor, and he ought to 
perform the obligation of maintaining the widow. If the 
father-in-law is legally responsible for the maintenance of his 
daughter-in-law, iwhere is the legal obligation to stop, if he 

e dies without leaving property ? 

This is not the case of a widow or heiress, such as are spoken 
of by the Chief Jubtice, in the case referred to by Mr. Justice 
Loch ;—there is uo ancestral property upon whicle the daughter- 


(1) Vyay. Darp, and Ed., 370, (2) 8. D. R. (1852), 796. 
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in-law has a charge for maintenance. This is not a question of 


Kaereamuast a charge upon inheritance, for the father-in-law is not stated to 
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have inherited anything. He states that, he is pensioner of 
Government, with a small pension not more than sufficient to 
maintain himself and his own family. It is not necessary to 
determine that he is so, but for the sake of argument it may be 
asked, is-such a pensioner bound to maintain all the widows of 
all his deceased sons. Is he to save nothing for his own widow, 
lest he should die before her, when his pension wouwld cease. 
According to the decision in Khudeemani Debia v. Tarachand 
Chuckerbutty{1), the daughter-in-law would be entitled to have 
apart of the pension to be spent by her in her own father’s 
family, though the futher might be willing to. provide for 
her in hisown. Is the father-in-law to send food or meney, 
and to what distance is he to scnd it, if the daughter-in-law 
chooses to live with her own father? If a son and a father 
joint in food and estate should separate, and each take his 
own share of the estate, and the son after partition should 
enter into business, and lose all that he has taken, would the 
father, after the death of the son, be bound to support his widow. 
‘We must not convert all the moral obligations enjoined by the 
Hindu law into legal liabilities, We should do muck mischief 
by want of care in this respect. 

I am of opinion that, in the present case, the plaintiff has no 
legal-right to be maintained by her father-in-law, so long as she 
elects to live with her own father, and that the decree of the 
Jower Court must be reversed with costs, and the plaintiff's suit 
dismissed. 


Macrnerson, J.—I concur with the learned Chief Justice 
in the answer which he proposes to give to the questions referred 
to us in this case. I think that, when a son dies in his father’s 
life-time Jecaving no estate whatever, his widow hag no such 
rights to maintenance as can be enforced at law. 


As the Judges were equally divided in opinion, the case was 
decided according to the opinion of the Chief Justice. 
Q) 2 W.B, 134, 
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Khetramani Dasi thereupon appealed under section 15 of the 1868 
Letters Patent. Eunraacanr 
At 


vw 

Baboo Annada Prasad Banerjée (with him Baboos Khetra RASTA SH 
Mohan Mookerjee and Ambiha Charan Bose) for appellant.— 
The distinction between a moral and a’ legal obligation was 
never contemplated by the early Hindu sages and legislators, 
and proof appears in Jimutavahana’s Commentary on the Daya- 
bhaga. *But the doctrine of factum valet appliés fi Bengal 
alone relatively to ancestral property and alienation generally. 
Religion forms an essential ingredient in the constitution of 
Hindu society, and legal and religious or moral precepts are 
inseparably blended, so that moral precepts are to be regarded 
as equivalent to legal sanctions. The connexion of religious 
sanctions with these precepts, would not make them less a part 
of civil laws enforcible by civil action. Jimutavahana points 
out several precepts which have not the force of legal obliga- 
tion, but the duty of maintaining members of the family is not 
one of them, consequently the texts now under discussion do 
not inculcate a moral duty only. 


The head of a Hindu family possesses patriarchal powers 
and privileges; subordinate members, in consideration of services 
rendered by them to the head and for the common benefit, are 
entitled to his protection and support. The relation between a 
father and son, living in commensality, is one of mutual assistance 
and support. A son, moreover, is the source of his father’s welfare, 
both spiritual and temporal. A father-in-law must maintain 
his son’s widow when the son died in commensality with 
his father, because she is a member of the family of her hus- 
band’s father. 

The maintenance of the members of a family is inculcated 
throughout the shastras as “an indispensable obligation” on 
the part of its head. And further, the entire property cannot 
be alienated by gift, &c., for that would interfere with the 
subsistence of the family. The necessity of ‘supporting not 
only the existing, but also the unborn, members of the 
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1868 family, isa paramount duty. In Colebrooke, Book V., Art. 


Kaprpascant 331, it is enjoined that outeasts and their sons, eunuchs, 


. madmen, and other disqualified persons must be maintained. 
eacunare Even the widows of these disqualified sons are entitled to 
support. It is clear, therefore, that the claim to maintain 

the widows of sons who were not disqualified and who con- 

tributed their acquisitions to the joint stock, and lived in 

union with their father, stands on a much higher footing. Be- 

sides, by Tong established custom and usage fully recognised as 


law, a daughter-in-law is regarded as an %* qa-ty coftay”’ 





(Abashya Poshya) i. ¢., one who ought to be maintained, It 
appears from the whole context of our books, that the Hindu 
legislators provided for the subsistence of the dependent members 
of a family, especially widowed daughters-in-law, whose condition 
is peculiarly helpless. 

The right of a daughtcr-in-law to support from her father- 
in-law ‘is also founded on principles of justice aud equity. 
Marriages are concluded between minors, and fathers take on 
themselves the responsibility of providing support for their 
sons’ widows, should they be unprovided for. A son living in 
union with his father has no. opportunity of creating separate 
provision for his widow. 

The case would be entirely different, if the son had separated 
from his father while alive. The decision in the case of Raju- 
mani Dasi v.,Sibchandra Mullick (1) has, therefore, uo bearing 
on the present’ question. ‘There the son was separate in estate 
from his father during his life-time. This was not so in the 
present case. 

The whole current of decisions of our Courts are in 
favor of the proposition that a daughter-in-law is at Icast 

, entitled to food and raiment from the members of her 
husband’s family. 2 Macnaghten, Cases IL., IV., VL, 1X., 
and XI. (2); Kamalmani Dasiv. Bodhinarayan Mazumdar (3); 
Rai Sham Ballabh y. Prankrishna Ghose (4); Mussamut Bhilu 


(1) 2 Hyde, 103. (8) 2 Mackay, 190. 
(2) Pages 104, 111, 116,117, & 119. (4) 3 Sel. 5. D. B., 33. 
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v. Phul Chand (1); Mussamut Hemlata (2); Ujjalmani v. 1868 
Jaygopal Chowdry (3); Harasundari Gupta v. Nabagobind Kunrnaxaxt 
Sen (4); In re Ramdhan Bhattacharji (5);  Shamasundari 2 
Debi v. Baikant Mani Roy (6); Khudeemani Debi y. Tarachand en 
Chucherbutty (7); and Shamasundari Debi vy. Ahalya Bai 

Debi (8). The general proposition that the maintenance of the 

widow of a deceased son is a legal obligation on the part of his 

father having been established, the question becomes wholly 
immaterial, whether or not she is bound, under all circdmstances, 

and at all cost, to reside in her father-in-law’s roof, she is 

entitled to maintenance under the Hindu law, provided she 

lives chaste. No imputation has been cast on the widow’s con- 

duct. The father-in-law is able to provide for her support, 

and if the plaintiff suffered ill-treatment and persecution from 

the members of her husband's family and compelled her to quit 

his house, no Court of justice, equity, and good commeience could 

hold that shé has thereby forfeited her right to maintenance. 


Baboos Kali Mohan Das and Bhairab Chandra Banerjee for 
respondent were not called upon. 


The judgments of the Court were delivered as follows: 


Bayuuy, J.—(After stating the facts). I «would premise 
by stating that I consider that no question comes before us 
now as to whether there was or not any ill-treatment or any 
sufticicnt cause for the plaintiff to leave her father-in-law’s house, 
and it is further admitted for the purpose of our decision, that 
the plaintiff is the widow of a son who left no estate for his 
surviving father to inherit, and that the widow and not the 
father would have been the heir to the estate, had the son left 

* any. Moreover, this is a case admittedly to be governed by ~ 
the Bengal law, and one of a chaste Hindu widow. 


G) 3 Sel. 8. D, R., 293 (5) 8. D. R. (1888), 796. 
(2) 4 Sel. S. D. B,, 19. (6) S.D. R, (1858), 1220, 
(3) S. D. R, (1848), 491. (i) 2 WER, 134, 

(A) Ib. (1850), 422. (8) 6 W. R37. 
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Baboo Annada Prasad Banerjee has opened his argument in 


Kewrmaxant this appeal by urging upon us that the legal, moral, and religious 
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precepts and customs of Hindu society ‘are. so intermixed, that 
it is most difficult to separate the one from the other; and that, 
in fact, where the Hindu legislators have laid-down moral pre- 
cepts for observance, those precepts were by the customs and 
religion of the Hindu, binding as legal maxims. Although there 
is, undoubtedly, much truth in that plea, still I believe the dis- 
tinction is in fact recognized by the Hindu law itself. 

Passages are to be: found in Colebrooke’s Digest and in 
Shama Charin Sircar’s compilation of Hindu texts, which show 
a'distinction between the moral obligation which involves a 
sin (otter or wxtettet Pap or Mahdpap) to be expiated by 
a religious penance of some kind, in this life, or else by punish- 
ment of hell (ops Put) after this life, and others where a 
civil remedye or a penalty is indicated. As one instance I 
quote the following words from Book IT., Chapter IV., Section 1, 
Art. X., Colebrooke’s Digest (1)—Katyayana says: “ Neither the 
husband, nor the son, nor the father, nor the brothers have power 
to use or to alien the legal property of woman.” “If any one 
shall consume the property of a woman against her consent, “he 
shall be compelled to pay interest to her, and shall also pay a 
fine to the king.” Baboo Annada Prasad then quotes Art, IX. 
of the same ‘Book and Chapter and Section, and also the notes 
to Art. X., to chow that, in these texts, which refer to the prohi- 
bition of giving away “property, the one thing to be looked to is 
that the subsistence of the family, which must necessarily be 
maintained, should not be jeopardized by such gift. The pleader 
next quotés the following passages from Manu, Art. XL, and 
Narada, Art. XII. Art. XL. runs thus: “The ample support of 
those who are entitled to maintenance, is rewarded with bliss in 
heaven, but hell is the portion of that man whose family is afflicted 
with pain by his neglect, therefore let him maintain his family 
with the utmost care.” Art. XII. says: “Even they who are 
born or yet unborn, and they who exist in the womb, require 


(1) Madras Ed., Vol. I., 409; and London Ed., Vol, HL, 110, 
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funds for subsistence; the deprivation of the means of sub- 1868 
sistence is reprehended.” But both the texts and the notes Kapreamant 
here clearly indicate that-heaven or hell as the portion of man b 
in a future state, or moral censure in this life, are alone set HAcuaare 
forth by the legislators; and these cannot be said to constitute 
legal penalties or to look to the institution of a suit for 
declaration of the right to maintenance, which a Hindu may 
neglect to provide for his son’s widow. Art. XV. refers mainly 
to the maintenance of a wife (not a son’s widow), and in one 
part of the notes it is stated, “the donor commits a sin and, 
therefore, he should be fined, unless he performs strict expiation,” 
The fining, however, seems to be the lesser and secondary 
penalty*looked to, and the religious expiation by penance, the 
primary one. Further, Art. CCCXXXI. of Book V. of 
Colebrooke’s Digest is cited by Baboo Annada Prasad, in 
support of his case. That text lays down that outcasts and 
their sons, eunuchs, mad men, and other disqualified persons 
must be maintained without any allotment of shares upon 
the partition of ancestral property. This text, however, does 
not support the pleader’s views, because it is a maxim of the 
Hindu law that the disqualified members of a Hindu family 
cannot inherit, but are more or less incapacitated. But as 
they are members of a family, it is held, that while on the one 
hand they are not to share in an estate, still on the other, 
their maintenance ‘is to be a charge on the estate, of which 
+ * but for the disqualification they would be entitled o ashare with 

the other qualified members. In our case, however, as there is 

no estate, this text has no application. I may add that the same 

remark applies to Section 19, Chapter V. of the Dayabhaga. 

I now turn to the Dayabhaga, the admitted book for Bengal, 

and, therefore, the book which specially governs the. present 

(Bengal) case. The first passage cited by Baboo Annada 

Prasad from the Dayabhaga, is Chapter IL., Sec. 23, which refers 

to a prohibition against the gift or other alienation of the pro- 

perty, “ because immoyeables and similar possessions are means 

of supporting the family. For the maintenance of the family 

is an indispensable obligation; as Menu positively declares: ‘The 

support of persons who should be maintained is the approved 

7-—C 
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1868 means of attaining heaven, but hell is the man’s portion if 
‘Kuersanant they suffer. Therefore let a master of a family carefully main- 
eo tain them.’ ” But this text conveys clearly a moral obligation; 
: BAGUNATHE and the word “indispensable” not only applies as much to 
a moral aa to legal obligation. Further, the text must be read 
in connection jvith the rest of the passage, where the penalty 
is clearly the loss of the “ approved means” of attaining heaven, 
and not a penalty in this life from the king. Further, if there 
were any doubt about this, the following text, section 28 of 
the same Chapter of Dayabhaga, removes it: “But the texts 
of Vyasa exhibiting a prohibition are intended to show a moral 
offence: since the family is distressed by a sale, gift, or other 
trausfer, which argues a disposition in the person to make &n ill use 
of his power as owner. They are not meant to invalidate the 

sale or other transfer.” 

The Vyavastha 199, page 370, of Shama Charan’s compilation 
of Vyavasthas, is relied upon by the Principal Sudder Ameen, 
and apparently by Loch and Kemp, JJ. It is this: “ Should a 
woman without unchaste purposes quit the family house and live 
with her parents or her own relations, yet still she is entitled to 
maintenance” (1); but the pleader for the appellant has not been 
able to show us any passage which provides a civil remedy or 
penalty for a breach of the obligation laid down in this passage. 

In regard to the cases cited from 2nd Macnaghten, pages 104, 
111, 113, 116, 117, and 119, I would remark that all.the passages 
refer to cases where there were ancestral estates left by the 
deceased parties, and upon which maintenance might be a charge. 
Mussamut Bhilu v. Phul. Chand (2) and Mussamut Hemlata 
Chowdrain’s case (3) are also cited. Those two cases were clearly 
eases where there was ancestral property to provide for the 
charge of maintenance, or of a like character. The case of 
Ujjalmani Dasi v. Jaygopal Chowdry (4) is one of contract and 
stipulation, and Shamasundari Debi v. Baihantmani Roy (5) is 
solely upon the right of maintenance of a wife not residing with 
her husband’s family; whereas, as has been before stated, the 
case with which we have to deal is one exclusively of a son 

(lt) Vrav. Darp., 2nd Ed., 370, (4) S. D. R. (1848) 491. 


(2) 3 Sel. S. D. B., 223. () 8. D. R, (1858) 1220, 
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dying without any ancestral property, and leaving a widow who _1868 

sues her father-in-law for maintenance. Ruermawayt 
ASE 


It may be well too here to remark, that the pleaders for the Fy 
respective parties have mostly relied. upon decided cases; but osu ars 
we, sitting ina Full Bench of seven Judges, are fully competent 
to re-consider whether any and which of those. decisions are in 
themselves correct; and we are not actually bound on the 
present occasion to follow any of them as precedents. 

After full consideration I can come to no other conclusion than 
that the Hindu law does not lay down, that if maintenance is 
withheld by a father-in-law from the widow of his son, that 
father-in-law having inherited no property from the son which 
can be a charge for the maintenance of the widow, and the son 
himself having left no ancestral estate, a civil remedy or a penalty 
or compensation is to be ordered of the king, can be the subject of 
suit. My own view is that the Hindu law looked to its moral 
obligation being capable of being sufficiently enforced from those 
people for whom the texts were provided, by the overwhelming 
force of the religifffs influences which prevailed under the then 
Ilindu system of society ; and that itis only in exceptional cases _ 
noted by the provision of fines and amercements and other reme- 
dies that the religious and patriarchal power was not to be 
expected directly to operate to secure the object of the legislators, 

I concur with the Chief Justice and Mr. Justice Macpherson, 
and would dismiss this appeal with costs. 

Norman,.J.—The question is whether, under the Hindu law 
as current in Bengal, where a Hindu dies leaving no property, 
and a widow unprovided for, such widow can maintain an action 
in a Court of Law, to compel the father of her deceased husband 
to give her a pecuniary allowance by way of maintenance. 

Iam of opinion that she cannot. The following texts were 
cited in support of the argument by the appellant’s Counsel, from 
Colebrooke’s Digest, Book II., Chapter 1V., Section 1. Art. XL, 
Manu: “ The ample support of those who are entitled to main- 
tenance is rewarded with bliss in heaven; but hell is the por- 
tion of that mav, whose family is afflicted with pain by his 
neglect ; therefore, let him maintain his family with the utmost 
care.” Arf. XII, Narada.—*« Even they who are born, or 


Bex. Law 


44 HIGH COURT OF JUDICATURE, CALCUTTA [B.L.R. 


1s68__yet unborn, and they who exist in the womb, require funds for 
Kuerramast subsistence: the deprivation of the means of subsistence is 
Ds " — yeprehended” (1). 
are If those texts are carefully ienasen it will appear clearly 
that the duty there prescribed is treated as of divine ordinance ; 
a breach of it as a sin or offence against divine law, not as a 
crime or offence against human law. The penalties under which 
such duty is enjoined are the displeasure of heaven, the pains 
of hell, and the reprehension of mankind. Men are urged to the 
performance of such duty by Manu by the promise of bliss in 
heaven; and by Narada by an argument addressed to their 
reason, pointing out the necessity of securing a due provision 
for the helpless. Hindu commentators, and specially those of the 
Bengal School, have distinguished duties of moral obligation, 
such as those above-mentioned, from breaches of municipal law. 
In the Smritisara it is said: “ The gift of a man’s whole estate 
is valid, for it is made by the owner; but the donor commits a 
moral offence, because he observes not the prohibition.” So 
in the Dayabhaga, Jimutavahana, commenting on the above 
text of Manu, says: “ Since it is denied that a gift or sale sould 
be made, the precept is infringed by making one, but the gift 
or transfer is not null.” Very different language is used when 
' the law-giver is dealing with a breach of duties prescribed by 
municipal law. In Colebrooke’s Digest, Book II., Chapter LV., 
Seotion 1, Art. X.,a passage from Katyayana is cited: “ Neither 
the husband, nor the son, nor the father, nor‘the brother, has 
power to use or alien the legal property of women. - If any 
one of them shall consume. the property of a woman against 
her consent, he shall be compelled to pay interest to her and 
shall also pay a fine to the king.” 

In this case which points to a breach of municipal law, an 
infraction of the law of property, the legislator treats it as an 
offence against human law, or the law prescribed by the supreme 
power in the State, and indicates a civil remedy. So Manu 
(speaking of cases which are to be decided by the king) 
amongst the eighteen principal titles of law, speaks of sales 
without ownership. There is nothing which tends to show that 


(i) 1 Col. Dig., Madras Ee, 411. 
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he ever contemplated that the king was to interfere with the 1868 
government, conduct, and management of the affairs of a Hindu Kusrauuer 
family by its head. Past 
A passage from Sankha is cited in 2 Macnaghten’s Hindu Law, BacemAte 
page 116: “To the childless wives of brothers and sons strictly 
“ observing the conduct prescribed, their spiritual parent must 
“allot mere food, and old garments, which are not tattered.” 
It looks like a mere injunction to perform such acts as of charity. 
Nothing can be more unlike a legal right than dependence on 
such an obligation, : 
When Hindu legislators speak of the right of a deserted 
wife to maintenance, they express in clear language that such 
right is one of legal obligation which will be enforced in the 
Civil Courts. I had occasion to consider that question fully in 
the case of Rani Ichamayi Dasi against Raja Apurvakrishna 
Bahadur. The right of a father to maintenance by his sons 
stands on a footing of its own. See Vyavastha Darpana, 2nd 
edition, page 375, and the passage from Manu cited in the note, 
As to other members of the Hindu family, assuming that there 
is a legal obligation arising from the law of nature and Hindu 
law upon the head of a family to provide subsistence for help- 
less members of it, such as infants, who but for such provision 
might perish of want, it seems by Hindu law to be left wholly 
in the discretion of the person under such obligation to provide 
such subsistence in the manner which may seem fit to him. 
With regard to any claim to maintenance by those who are not 
absolutely helpless, it may fairly be presumed that the head of 
the family is the proper person to judge whether the resources 
“ and position of the family are such that they ought to be sup- 
ported without labor, or whether they ought to work, and either 
contribute their earnings to the general stock, or maintain 
themselves, a 
There is a large class. of cases where, according to Hindu 
law, an heir succeeding to property takes it subject to the duty 
of maintaining those whom the late Proprietor was bound to a 
support. A case of that kind from the Patna Court of appeal 
is reported in 2 Macnaghten’s Hindu Law, page 11}, “A 
“widow was in possession of some property which devolved 


Ben. Law Resowed 
15 Jay., 1869, 


48 : HIGH COURT OF JUDICATURE, CALCUTTA ([B.L. RB. 


sss. Fon her at the death of her husband. The widow of her son 
Kurrramant “ who died before his father sued her for alimony to a specific 


Dast - ; 
v “amount; and on referring the case to a Pandit, the follow- 
Kaninara, “ing Vyavastha was given: That if a widow live in the 


“house of her mother-in-law, the latter should afford her food 
“and raiment; but that no rules as to a specific portion of 
“alimony had been laid down in the law, and that this should 
“ be determined by extent of means. Is it then necessary, sup- 
« posing that a disagreement should subsist between the mother 
‘and daughter-in-law, that the latter should live with the 
“former? If there should be any established rule making it 
“incumbent to give alimony to the family of the person in 
“ possession of the estate, and the person in possession should 
« not give alimony in proportion to the extent of the means, in 
“such case is it competent to any authority to fix the amount 
* that may be given? - 
* Answer.—While the father and other relatives of the husg 
* band exist, the residence of a widow in their house is declared 
“ to be obligatory on her; and the law does not contemplate any 
“ opposition to this rule as in the following text. The father- 
“in-law and the rest are bound to maintain a virtuous and 
« childless widow; but there is no provision for a case in which 
“alimony may be sued for not having been given in proportion 
“to the means.” = 
The Hindu law in this subject may be compared with that — 
of Scotland, According to that law, a child i# entitled to main- 
tenance in the father’s house, or elsewhere, if the father’s eon- 
duct endangers the child’s safety, or if the father chooses to 
give him separate maintenance. The amount, above bare sub- : 
sistence according to his condition in life, is at the father’s dis- 
cretion. This is a more extensive obligation than exists under 
English law. In the case of Mazle vy. Alanle (1), which Lord 
Eldon described as one of the most important cases that ever 
eanic before the House of Lords, the Court of Session in Secot- 
land had found that a son, who had a commission in the Army, 
ag ensign, with £90 of pay, an& an allowance of £100 a year 
from his father, was cntitled to a maintenance of £800 a year 
(1) 1 Wilson & Shaw, 266. 
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from his father, who was in possession of an entailed estate 1868 
yielding an income of £10,000 a year. The House of Lords Kustaiuamt 
reversed the judgment, and dismissed the suit. Lord Eldon in Past 
delivering judgment, after pointing out the number of circum- PsN Are, 
stances to be taken into consideration, the debts and charges 
on the estate, and other obligations of the proprietor’s possible 
losses, the necessity of providing for other children or depend- 
ent members of the family, to an extent which might vary from 
year to year, and the harassing enquiries which would be render- 
ed necessary, proceeds to say: “ The question comes to this,— 
“ Whether the Court of Session has a jurisdiction, on the appli- 
* “cation of a son, to take into its hands, as between the father 
“and that son, and the father and his family, all the duties 
“of a father of a family; and to state that upon application 
“once made to them the whole administration of the family 
“may be placed under their hands, and may continue there so 
‘long as the natural obligation of the father and son exist.” 
Again: “ The father must, as it seems te me, be a much better 
“judge of what is proper to be done for his son, when he be- 
¢ “comes of age, than any Court on earth can be,” Again; “ The 
“real question is whether under the particular circumstances 
“of guch a case as this, the jus patria potestatis in the family 
“no longer belongs to the father, but belongs to the Court of 
* Session.” He concludes: “I cannot think that under the 
“Jaw of Scotland, the judgment and discretion of the father no 
“longer belongs to him, but that that judgment and discretion 
“so long as he lives, is to be exercised in a Court of Justice.” 
*** « That your Lordships are to place in a Court of Justice 
“the right to decide upon the manner in which a father shall 
“administer his estate and property between his eldest son, hif 
“creditors, his younger children, and all others to whomehe 
“owes a natural and moral obligation during the rest of their 
« joint lives, is a propositian I cannot hold. And if I found it 
“decided in any case that had a direct application to the pre- 
“sent, I do not think there is anything*that compels, us to adopt 
* that decision. I think if such.a law existed, it ought not to 
“be suffered to endure a moment longer, but it must be correct- 
“ed by the legislature.” Lord Redesdale says: “The conse- 
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1868 quence of the decision of the Court of Session would be to 
KunraaMant ¢ give a ground for every child in Scotland to call his father to 
ihe account for not making him a sufficient allowance. If this is 

Das. — the Jaw of Scotland, I should be sorry to be under the domi- 
“nion of the law of Scotland. But I take it not to be so.” 
I refer to this case, because it shows the immense mischief that 
would result, if we were to disregard the distinctions which 
Hindu lawyers have drawn on the subject under consideration. 

In my opinion, according to Hindu law as current in Bengal, 
the obligation of a father-in-law to maintain, out of his own 
resources, the widow of his deceased son, is a mere moral 
obligation, If she resides in the house of her fatherlin-law, 
and is an infant, and for that or other reasons is unable to 
maintain herself, there may be, and probably is, both according 
to Hindu law, and according to natural law, equity, and good 
conscience, a legal obligation on the part of the father-in-law, 
who has taken: upon himself the care of her person and the 
charge of entertaining her as a member of his family, and on 
whose protection she is dependent, to provide her with food and 
the actual necessaries of life, Compare Rex v. Friend (1). 
But in my opinion the father-in-law has a right to determine 
for himself as. to the manner in which that obligation shall be . 
discharged, and the Civil Courts not only ought not, but have no 
jurisdiction, to interfere with his discretion. Even if we assume 
that the father-in-law is under any legal obligation to maintain | 
a son’s widow and provide her with food and raiment, if she 
resides in his house, if she will not accept what he is williz$ to 
give, he is not bound in lieu of maintenance to make her a money 
allowance so as to enable her to reside in another family. 

In my opinion the appeal must be dismissed with costs. 


Puear, J.—(After stating the facts). The plaintiff does 
not pretend that the defendant will not maintain her at. his 
own house; nor does she go so far as to seriously contend 
that the conduct of the defendant, or of the members of his 
family, towards her has been such as to entitle her to refuse to 
reside under his roof. In truth, no issue is raised on the facts 


(1) Russell and Ryan, 20, 
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of the case, and the sole question for the Court is, “whether 1868 
the plaintiff, not finding it‘ agreeable to live in her father-in- Kummnawant 
law’s house, can legally claim from him a money allowance by 2. 

way of maintenance to enable her to live elsewhere.” ay 
The argument of the plaintiff's pleader may be concisely 
summarized: as follows: That all the injunctions of the old 
Hindu sages constitute positive law, except so far only as 
Jimutavahana, for the School of Bengal, sets apart some few pre- 
cepts as laying down merely a moral duty and not a legal 
obligation: that the duty of maintaining the different members 
of the family is every where throughout the Shastras incul- 
cated upon the head of the family, and does not fall among 
Jimutavahana’s exceptions,—it has, therefore, the force of law, 
and as such has been recognized by the leading English text 
writers, Macnaghten, Strange, &c.; that the Vyavastha of the 
Pandits, and the decisions of the late Sudder Court, have always 
supported the legal character of the duty; and finally that 
the son’s widow is admittedly a member of. the father’s family. 
This argument is very plausible at first sight, but doeg not bear 
being very closely looked into. Indeed, I think that it fails 
fatally for the plaintiff,at its-very root. It scems to me that it 
. cannot be doubted there are plenty of instances other than 
those by Jimutavahana, in which the old writers clearly intended 
to enjoin a moral duty as distinguished from a legal obligation, 
and in my opinion the subject of maintenance affords some of 
the most conspicuous examples of this. Of the texts relied upon 
by Baboo Annada Prasad Banerjee, the strongest are perhaps the 
following: “The ample support of those who are entitled to 
“maintenance is rewarded with bliss in heaven, but hell is the 
“ portion of thgt man whose family is afflicted with pain by. his 
“neglect; therefore, let him maintain his family with the utmost 
“care."—Menu. “ Even they who are born, or yet unborn, and 
“they who exist in the womb, require funds for subsistence : 
“the deprivation of the means of subsistence is reprehended.” 
—Narada. “A man may give what remains after the food and 
“clothing of his family; the giver of more, who leaves his 
“family naked and unfed, may taste honey at first, but shall 
“afterwards find it poison.”—Vrihaspati. Many more of a 
s—C 
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1868 similar tenor might be cited, which reiterate in words, more or 
Kuerramant legs emphatic, the doctrine that it is incumbent upon every man 


pee to maintain the dependent members of his family. There are 


MASINATE also no doubt other passages to be found, where certain specified 
members of the family are declared to have a legal claim upon 
the family property upon a disposition of it taking place, but 
these are not applicable to the present case, for reasons which 
I shall presently mention ; and, therefore, I omit for the moment 
to notice them. 

Now it seems to me very plain that the writers who 
enunciated the foregoing precepts and their like, only desired in 
them to lay down moral principles for the guidance of the head 
of the family; the only sanction appealed to is of a religious 
and prospective character. The civil power is ‘in no way 
brought under notice, although it may be remarked, the same 
authors knew well enough how to use that power, if necessary, 
for the enforcement of their commands. Indeed, it often enough 
happens that precepts of a general character uttered by the 
Rishis are accompanied by directions, that the king or sovereign 
power should punish the infraction of them, but nothing of 
the sort occurs here. In these plaees, the authors are not deal- 
ing with rights of individuals; they do not pretend to define . 
any thing of the nature of a right, and they give’no hint of a 
remedy, by which any right could be asserted. I repeat that 
it seems to me clear they were here simply prescribing to the 
head of the family principles which he should observe in his 
government, and were not intending to give a foot-hold for the 
intrusion of the civil power within those inner ‘limits, from’ 

' which it has been, undoubtedly, for ages the policy of the 
Hindu social system to exclude it. It may well be, on the 
other hand, that the head of the family cannot lawfully eject 
a dependent member from his circle, without reasonable cause. 
Possibly the defendant is legally bound to afford the plaintiff 
subsistence under his roof, she on her part conforming to 
his orders, and working for the common fund if he should 
think this necessary. If sv, no doubt the Civil Court would, 
in the event of default on his part, find the means of com- 
pelling him to perform his duty. But this is not the plaintiff’s 
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case. She claims, simply by way of maintenance, and on the 1868 
bare right to be maintained without other consideration, an Kauzramant 
annuity to be paid out of the father’s property in which her os 
husband, had he been alive, would have had no interest whatever. Basinmeaty 
If then her suit be well founded, it follows that a son’s widow 

has a legal right to a share in the father’s property during his 
life-time, while her husband before his death had not such a 

right. Every Hindu lawyer will feel that it needs very strong 
authority to support such a distinction as this. It appears to 

me, however, that the matter is altogether bare of authority, 

except so far as the texts which I have quote, or referred to, 

afford any; and I have already said that, in my opinion, they do 

not. Jam not speaking regardless of the additional texts which 

are appealed to by Mr. Justice Loch, in his elaborate judgment, 

but it seems to ne a mistake to treat them as having application 

to the claim put forward by the plaintiff in this suit. Without 
pursuing them in detail, I think I may, without error, say that 

they all have reference to the terms upon which partition or 
inheritance of property is to take place. Mr, Justice Loch con- 

cludes from the passages quoted by him (particularly as I gather, 

a text of Katyayana and the commentary of Jagantiatha upon it, 

in page 600, Madras Edition of Colebrooke’s Digest, Vol. 11) 

“that the maintenance of a Hindu widow is uot merely a 

moral obligation, but a charge on the inheritance.” This is no 

doubt true if the word inheritance mean the inhcritance of her 
husband ; but even then it docs not, I apprehend, so much flow 

from the texts quoted, as from other portions of positive law 








laid down by the old law-givers. Yajnavalkya for instance, 
commanded that a ‘husband should maintain his wife, and if he 
did not keep her.in his own house, he should give her a third 
part of his wealth, or being poor, should provide her, with mainte- 
nance; and, on the death of the husband, no one will question 
that she becomes entitled by ‘the Hindu law, which is current 
in Bengal, to the whole inheritance, in the event of there being 
no issue; or otherwise to a share by way of maintenance. 
Nothing can be clearer than the rights of a Hindu widow by 
positive law, as aghinst the inheritance of her husband. But I 
know of no authority which specifically gives her the like rights, 
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1868 or any other rights as against the property of her fathcr-in-law. 


Kuurnamani So again, sons and others, who by reason of infirmity, &c., are 


Dast . 2 7 . * . : 
2% disqualified from taking the share in an inheritance which would 
ek pen otherwise come to them, are directed to be maintained by those 


to whom their shares thus go over ; and a direction of this kind, 
given by the law-giver, when prescribing the mode and condition 
of inheriting, is, I think, rightly construed as amounting to the 
creation of a charge upon the inheritance. No circumstances 
of this nature are attendant upon the general texts, which alone 
can be made to bear upon the question of maintenance by the 
father of the son widow. It seems to me that the two classes 
of cases are quite distinct, namely those in which the claimants 
of maintenance have expressly given to them the right of 
recourse to a particular fund, and those in which no such rights 
have been expressly given. It cannot be logically inferred, that 
because some dependant members of a family, whom the head is 
declared morally bound to maintain, are entitled by express 
provisions of the law to make good their claims against his estate 
as so many charges upon it, therefore all dependant members 
whom he is declared morally bound to maintain have the same 
rights, even in those instances where such express provisions: are 
absent. But this it appears to me is exactly the mistake in 
reasoning which has been committed in this case, and without it 
the plaintiff’s claim cannot get any real support from the old 
Hindu law-givers. ry , 
The English text writers, as Macnaghten and Strange, naturally 
do not carry the matter further, for they only profess to exhibit a 
compilation of the law made from the-old Sanskrit authorities, as 
expounded by the Pandits. Sir T. Strange’s words are most 
general, and seem to me, in no way, calculated to support the con- 
clusion which Mr. Justice Loch draws from them. Undoubtedly, 
they express very emphatically that ‘“ maintenance by a man 
of his depeudants is with the Hindu a primary duty.” The 
question before us is, whether the obligation to maintain is sucha 
character as to give the dependant who is the object of it, a legal 
claim to be paid an annual sum out of the supporter’s estate. 
Mr. Justice Loch’s quotation from Strange is fn the text preceded 
by the sentence, the obligation to “‘ maintenance, as between 


Tr. Law Rerorrs, 
15 Jan., 1869, 


VOL.IL] APPELLATE JURISDICTTON—cIVIL, 53 


parents and child, is eventually mutual.” If, therefore, the 1868 
obligation amounts to a pecuniary charge in the one case, it Kusrramant 
must in the other; but I have never yet heard it argued that by ast 
Iindu law, a father, in indigent circumstances, is entitled to a ea : 
money allowance from the son payable out of the latter’s self- 
acquired property. J cannot myself think that Sir T. Strange 
intended to do more than give the doctrines of the Hindu 
moral law on a social and domestic duty of high importance, 
and I ani unable to construe his words into an enunciation of 
a legal right of recourse to specified property. Macnaghten’s 
text scarcely bears upon the point under discussion, and has not 
been appealed to, but several of the cases given by him in his 
Hindu law have been cited by Mr. Justice Loch in his judg- 
ment, and by the pleader of the appellant before us. I will not 
treat these in detail now. It is sufficient, I think, to say of 
them, that in each the claim put forward for determination was 
a claim by a widow to be held a co-sharer with her deceased 
husband’s brothers, or others, in property in their hands, after 
the death of the father. This claim was, in every instance, 
negatived, but, at the same time, it was said that she was entitled 
to proper “ maintenance.” The widow was, in fact, told, you 
have mistaken your rights; you are not entitled to any share of 
the property. The utmost you can ask is to be maintained.” 
And, in this view, these precedents are really adverse to the 
present plaintiffs claim, for they impliedly declared that the 
son’s widow has no proprietary rights whatever against the 
deceased father’s property, Indeed it is expressly said in one 
of Macnaghten’s precedents (one not quoted before us, or 
by Mr. Justice Loch) that the widow is only entitled to be 
maintained in the joint family of her late husband, and cannot, 
by law, claim a money payment of the nature of alimony. 
See 2 Macnaghten’s Hindu Law, page 111, Case IV. 

Of the seven decisions of the Sudder Dewanny Adawlut, which 
have been brought to our notice in the argument, only one appears 
to me, in any way, to favor the plaintiff’s case. This is the decision 
in the case of Ujjal Mani Dasi v. Jaygopel Chowdry (1). It 
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appears that in that case the Principal Sudder Ameen had taken 


Kuerramant a Vyavastha from the Pandit of the division, which declared the 
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widow of a son dying before his father entitled to a maintenance 
proportionate to the amount of the father-in-law’s property. The 
Sudder Dewany Adawlut did not actually decide whether 
this was good law or not; its judgment was sought upon other 
points only, and in giving it, Mr. W. Jackson said: “The 
plaintiff’s widow is admitted by the Pandit’s Vyavastha to havea 
legal right to maintenance, under the Hindu law, from the 
family estate.” Scemingly, the only question brought before 
the Court was, whether this assumed right had been displaced 
by 2 special agreement, and if not, at what amount should the 
maintenance be assessed. In Rai Sham Ballabh v. Prankrishna 
Ghose (1), it is reported that three sons took the inheritance on the 
death of their father, continued to live jointly, and with them lived 
the widow of a brother who had predeceased his father. The 
threc brothers having died, a suit for partition took place, and the 
property was divided among their respective sets of heirs, 
one-third going to each set. The widow who was a party was 
declared entitled to nothing but food and raiment. Her claim 
was, accordingly, dismissed, and no charge of any kind in her 
favor was established against the estate. 

In the case of Mussamut Bhilu v. Phul Chand (2), two bro- 
thers are represented as having lived together in joint enjoyment 
of property under the Mitakshara law. One died leaving a 
widow, and his share of course went to the surviving brother. 
The Court held (no doubt rightly) that the brother thus taking by 
survivorship the share of the property from which the widow was 
legally entitled to obtain maintenance, at the hands of her 
husband, during his life, was also bound to maintain the widow. 
In other words, he took the property with its burden. The 
Court does not support its judgment by the statement of this 
reason, but I think it affords the true explanation of the 
decision. In the case of Mussamut Hemlata Chowdrain v. 
Padma Mani Chowdrain (3), the widow’s claim to share in 


(1) 3 Sel. $.D. B., 33. (3) 4 Sel. S.D. B., 19. 
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the deceased father’s estate was dismissed, because her husband 
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had died in his father’s life-time. She was at the same time told Kavrramant 


that her claim should have taken the form of a claim for 
maintenance, and she was left the option of suing for it in 
another action. So that here no decision was judicially come 
to as to her right to maintenance, and still less was there 
any declaration either that she was originally entitled to make 
a money claim against the father, or that she was now entitled 
to proceed against his estate. In Harasundart Gupta v. Naba- 
gobind Sen (1), the report is so scanty that no conclusion either 
way can be drawn from it, Also nothing is said as to whether 
the deceased husband left property or not. The like observation 
may be made with regard to the case of Ramdhan Bhatta- 
charji (2); and it may also be added that there the father-in-law 
had expelled the widow from his family, and so refused to give 
her even food and raiment under his own roof, In the case of 
Shamasundari Debt y. Bathantmani Roy (3), no decision was 
delivered by the Court as to the right to maintenance, or as to the 
circumstances under which it was put forward in that case. It 
was only determined that the widow did not forfeit the right, 
which she had, by residing away, involuntarily ; and to this 
effect. only, do the decisions, Khudee Mani Debia v. Tara- 
chand Chuckerbutty (4), Ahalya Bai Delia y. Lakhimani 
Debia (5), and the judgment of the Supreme Court in the case 
of Stbasundari Dasi y. Krishna Kishore Neoghy (6) as I read 
them, lay down the law. Probably, at this date, it would hardly 
be contended that if the plaintiff is entitled to a charge upon 
the father-in-law’s property at all, she loses the right to it, 
merely by adopting such place of residence as is most agreeable 
to her. 

Ihave now, I believe, reviewed all the authorities which 
have been put forward in support of the plaintiff's right to 
succeed in this suit. The result to my mind is that the claim 
which the plaintiff now sets up as a legal right, has no basis in 


(1) 8. D. BR. (1850), 422. (4) 2 W. BR, 134, 
(2) Jb. (1852), 796. 7 () 6 W.R,, 37. 
(3) S. D. R. (1858), 1220, (©) 2 Tay, & Bell, 190, 
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1868 the precepts of the old Hindu law-givers, and has not been 
Kusrnamant shown to have been ever judicially affirmed by the superior 
Eset Courts of this country. On the other hand, there is certainly one 
Rasenare decision of this Court, viz., Rajumani Dasi v. Sitbchandra 
Mullick (1), Which declares that a right, such as that which is 

now sought to be established, has no foundation in Hindu law. 

It seems to me, therefore, that the view taken by the Chief 
Justice and Mr. Justice Macpherson is entirely correct. I am 
quite of opinion, notwithstanding the earnest pleading of Baboo 
Annada Prasad to the contrary, that the Hindu law-givers did 
intentionally often enjoin moral duties as distinct from legal 
obligations, and I agree with the Chief Justice that we must 
not convert these moral duties into legal liabilities. The mis- 
chief which we might do, as the Chief Justice remarks, by want 
of care in this respect, is very great. For instance, if we upheld 
the right of every widow of every son, who died during his 
father’s life-time, to compel the father to pay her out of his 
property a money allowance in lieu of maintenance, can any one 
fail to see that we should not only sap the very foundation of 
the Hindu family system, but should impose upon the father a 
burden most unreasonable, if not impossible, for him to bear, I 
may add that the Privy Council, in a late judgment, has discoun- 
tenanced the supposition that every thing uttered by the old 
law-givers remains to this day so much positive law. Their Lord- 
ships say (2): “ The duty, therefore, of an European Judge, 
who is under the obligation to administer Hindu law, is not 
so much to inquire whether a disputed doctrine is fairly 
deducible from the earliest authorities, as to ascertain whether 
it has been received by the- particular School which governs 
the district, with which he has to deal, and has there been 
sanctioned by usage.” 

I express no opinion as to whether any one taking by inheri- 
tance property out of which a dependant member of the late 
owner’s family had, in fact, been receiving maintenance up to the 
time of the deceased’s death, would or would not take it charged 
with the continuance of that maintenance. I apprehend that a 


(1) 2 Hy de, 103, ; Q@) 1B LR. (&. C), 12. 
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question of this kind would, in every case, depend upon the facts. 1868 
I also say nothing as to the right fof a dependant member of a Kueraamam 


D. 
family to compel the head to afford food and raiment within the ne 


family house, or in the case of forcible exclusion therefrom, to AA SUNATH, 
make a money payment in lieu of such maintenante. I confine 
myself strictly to the issue which I mentioned at the outset as 
being the issue of law on which the plaintiff's suit depends, and 
on that issue, I think the plaintiff fails to make out her right. 
Accordingly, it appears to me that the decision which is now 
appealed against, should be affirmed with costs, 

Mr. Justice L. S. Jackson and Mr. Justice Hobhouse have 
requested me to say that they concur in the judgment which I 
have just read. 


E. Jackson, J.—I, also, am of opinion that the plaintiff is not 
entitled to obtain maintenance from her father-in-law in the 
shape in which she claims it, é ¢, as a money allowance. The 
plaintiff appears never to have resided with her father-in-law as 
a member of his family. Her husband died while she was very 
young, only six years of age, and with the exception of two-or 
three days immediately after the death of her husband, she has 
always resided with her own parents. As to any ill-usage she 
alleges she may have received, it is difficult to credit the deposi- 
tion of a girl of eleven years of age relating what occurred when 
she was only six years of age. The plaintiff having, therefore, 
always lived separately from her father-in-law, and there being 
no ancestral property in the family, I cannot see how she can 
claim a money allowance from her father-in-law. Tt may he 
that if she had always lived as a member of her father-in-law’s 
family, he could not turn her out of doors in a destitute condi- 
tion, and if he did so, she might compel him to give her food and 
raiment and house room. All the texts which have been quoted 
for the appellant seem to me to go no further than this, and it 
may even be that if the plaintiff had, after living as a member of 
hev father-in-law’s family, been obliged by ill-usage to leave it, 
that then she would be entitled to a money allowance in lieu of 
the food and raiment which the father-in-law was bound to give 
to her. But it is quite clear to me upon the statement of the 
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plaintiff herself that she never has been a member of her father- 


Kuerranant in-law’s family; and that even the treatment she alleges she 
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received, contains no sufficient ground for her leaving her father- 
in-law’s house. The plaintiff has always been, in fact, a member 
of her own father’s family, and has always been maintained by 
her own father, and is still being maintained by him. I am not 
satisfied that she is, in any way, in want of actual maintenance. 
Indeed she does not ask for it. She asks that while she is being 
maintained by her own futher, her father-in-law may be required 
to pay her a monthly allowance in money. No text has been 
quoted which, in my opinion, supports any such claim, and I 
would, therefore, dismiss the plaintiff's suit with all costs. 


Guover, J.—I, also, am of opinion that this appeal should be 
dismissed. It appears to me that all the authorities quoted 
have reference to cases where an estate is taken by inheritanée, 
and not where an estate is made by individual exertion, An 
estate descends cum onere, and amongst its obligations is the 
maintenance of those who are by Hindu law excluded from 


15 Jan, 1869, 


ra 


the inheritance ; but there is a vast difference between an estate — 


that comes to a person by. the mere accident of birth, and one 
that is acquired by his own skill and labor; and no precept of 
Hindu law has been quoted to show that the founder of his 
own fortune is under the same obligations as he who inherits an 


‘estate. It is admitted in the present case, that the respondent 


succeeded to no ancestral property, and that whatever means he 
has, has been self-acquired. And as it cannot be doubted 
that by Hindu law he might give that property away abso- 
lutely at his pleasure, he is not bound to share it even with his 
sons, and & fortiori not with son’s widows. 7 

But if it were conceded that there was an obligation on a 
father-in-law to maintain the childless widow of his son, that 


obligation would not, I think, be binding in law, nor give the. 


widow a right to maintain an action against her father-in-law. 
In all the Sections of the Dayabhaga, where the maintenance of 
those excluded from inheritance is set forth, the nature of the 
penalty for non-performance is spiritual, rather than temporal. 
The offender is threatened with condign punishment in 
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“hell” (1), but no mention is made of seculax interference, or of 1868 
an appeal to the king on behalf of the family. And this is the Kanrramanr 
more remarkable, as in many other cases a distinct temporal Das 
pevalty is prescribed, and if the non-performance of the duty TAcHnaret 
> of maintaining those who were excluded from inheritance, had 

been a wrong punishable by law, doubtless the fact would have 
been so stated instead of that the offender is left to receive his 
punishment in the other world. 

The case of Khudeemani Debia v. Tarachand Chuckerbutty (2) 
did not (as appears to be supposed) decide the widow’s right to 
maintenance from her father-in-law. That point had already 
been decided by the lower Courts, and the only question before 
the High Court in special appeal, was whether the widow could 
demand that maintenance without living with her husband’s 
family,—a question which there is now no necessity for deciding. 

I would dismiss this appeal with costs. 


Before Sir Barnes Peacock, Kt, Chief Justice, and Mr. Justice Milter. 
KASIM AJIM DUPLAY, Puarytirr, »» KASIM MOUAMMED 
BARACHA, Derennant.* : 1868 
Act VIII. of 1859, ss. 60 and 66—Service of Summons by Post—Service in Sept. 12. 


Foreign Territories. 


A summons cannot be sent by post to any place to which letters are not register- 
ed by a Post Office. 
A special bailiff cannot be sent to serve civil process in a Foreign Territory. 


Tus was a reference from the Recorder of Rangoon, under 
section 22 of Act XXI. of 1863, for the opinion of the Judges 
of the High Court, upon the questions stated as follows : 

“1, Whether a summons, to appear and answer to a suit 
in the Court of the Recorder of Rangoon, canbe served upon 
a defendant residing at Mandalay, in the territories of the King 
of Ava, through the Post Office, under section 60 of Act VIII. 
of 1859? And if so, 

“2, Whether proof of the letter having been duly posted 
is sufficient primd facie proof of service of the summons ? 


(i) Dayabhaga, Ch. IL, Sec. 23. (2) 2 W.R., 134. 


* Heeference by the Recorder of Rangoon, 
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« The following evidence taken in the case will show the nature 


‘Kasim Asmat of the communication by post between Rangoon and Mandalay: 


Doeway 
». 


“ August 5th and 7th of 1868.—R. S. E. sworn, states: ‘Iam 


Kastm Mo- Collector of Customs of Rangoon. There isa dawk post between 


MAMMED 


Baxacwa. thigsplace and Mandalay, and there has been such a post for 


several years, The post belongs to the King of Ava. The 
packets are always brought to me, and I give them to the head 
boatman. For the last year or two, this communication has been 
regular once a week. I have never had any complaint of a 
missing letter. There is a small box in the Custom House, 
and the people come and put the letters in, of their own accord. 
It is a safe mode of communication. Most important letters go 
by the boat. The communications between the Burmese Court 
and the Chief Commissioner of British Burma goes that way. 
The King of Ava maintains this dawk boat.’ To the Court.— 
«The late Chief Commissioner authorized me to take charge of 
the mails for Ava. He did not give me an authority in writing. 
Tt was an arrangement made when I was up at Amarapura, with 
the late Chief Commissioner. It was not inserted in the 
Gazette, and had nothing to do with the Post Office. The Post 
Office authorities occasionally send letters posted for Mandalay 
over to me for transmission.’ 

“ A. C. Boyd sworn: ‘I am Post-master of Rangoon. Letters 
are posted for Mandalay in the Post Office. We send them 
over to the Collector of Customs after they are stamped. We 
do not register letters for Mandalay. ‘here is no branch of 
the Post Office at Mandalay, or anywhere in the territories of 
the King of Ava.’ 

* T would state, as my own opinion, that! have some doubt upon 
the first question, that is to say, whether the summons can be 
gerved through the post. Section 60 does not define the word 
“post,” and it may be that the post between Rangoon and 
Mandalay would come within the meaning of the section; but 
on the second question, I apprehend, that there is no doubt that 
mere proof of the posting of the letter without, proof of regis- 
tration cannot constitute primd facie proof of service of the 
gummons under section 66, 

«TJ have been requested by the Advocate for the plaintiff, to 
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make this reference on the two points already mentioned, and 
I would further ask the opinion of their Lordships : 

«3. Whether, supposing it to be impossible to effect a service 
of summons on a defendant residing at Mandalay through the 
Post Office, it can be done by a special bailiff? ee 142 

* Section 47 seems to me to preclude this. No Officer of the 
Court can execute process without the jurisdiction of the Court, 


Sagore Dutt vy. Ramchandra Mitter (1); much less I should — 


suppose can the Court give authority to do so to a person not 
an officer of the Court. 

“It has been the custom in Rangoon to send process up to 
Mandalay by special bailiff; but I do not think the practice is 
warranted by the law. The late learned Recorder held, it 
seems, a different opinion from my own on the point, and I 
would, therefore, desire to refer it to their Lordships.” 


The opinion of the learned Judges, upon the questions sub- 
mitted to them, was delivered as follows by 


Peacock, C. J.—We are of opinion, 1st, that a summons 
cannot be sent by post to any place to which letters are not 
registered by a Post Office; and, 2nd, that a special bailiff can- 
not be sent to serve civil process in a Foreign Territory. 


Before Mr, Justice Loch and Mr. Justice Glover. 


INDRA CHANDRA DOGAR, Puarntirr, ». TARACIAND 
DOGAR, Derexpanr.* 


Exeeution—Insolvency—Atlaching Creditor—Official Assignee—Priority. 


A. obtained a decree against B., and in excention, attached property of B. in 
Zilla Dinagepore, in January 1868, and it was sold on 19th March. In the mean- 
while, B. had been adjudicated an insolvent, and the usual vesting order wag made 
by the Insolvent Court on 6th March. Notice of this order geached the Judge of 
Dinagepore not ‘until after the sale, but before tho sale had been confirmed and the 
proceeds had been handed over, Held, the Official Assignee was entitled to the pro- 
ceeds of the sale. 7 


Baboos Krishna Kishor Ghose and Khetramohan Mookerjee 


for petitioner. 


* Summary Special Appeal, No. 319 of 1868, from an order passed by the 
Officiating Judge of Dinagepore, dated the 24th April 1868, 


(1) 1 Hyde, 136, 
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1868 Mr. R. EF. Twidale and Baboo Taraknath” Dutt for the 

Invra Cnan- Official Assignee. 

DRA Doe 


TanAcHAND The facts are sufficiently set forth in the judgment, which was 
Dogar. : 
‘ delivered by 


Locu, J.—The appellant in this case, in execution of his 
decree, attached the property of his judgment-debtor, situated 
in Zilla Dinagepore, in “January 1868, and it was sold in execu- 
tion on 19th March 1868. On the 6th March the debtor was 
declared insolvent, and by an order of the Insolvent Court of 
that date his property was vested in the Official Assignee. On 
the 19th March the Official Assignee sent a petition to the 
Judge of Dinagepore, praying that the property might be 
released from attachment, and that any assets belonging to the 
insolvent might be remitted to him. The petition of the Official 
Assignee did not reach the Judge till after the sale of the 
insolvent’s property had taken place; and after the expiry of 
the thirty days prescribed by law, the Judge confirmed the 
sale, and remitted the sale proceeds to the Official Assignee. 
TBe decree-holder claims these sale proceeds, on the ground * 
that, as the property had been attached by him in executign 
of his decree before it was vested in the Official Assignee, he 
is entitled to the sale proceeds; and he supports his claim by 
reference to a Circular Order of the late Sudder Court of 
25th August 1837, circulating an opinion of the then Advocate- 
General on the subject. 

There has been a great change in the law since 1837, and 
certain judgments passed by Judges on the Original Side of 
the -High Court in Rampersad vy. Calachand Das (1), have 
been quoted by the opposite party, to show that attachments 
made before judgment, though perfected by judgments, and 
not requiring fresh proceedings of attachment to be taken out, 
do not prevent possession of the attached property from being 
taken by the Official Assignee, should it not have been sold 
before that officer is appointed to the charge of the property. 
It is pointed out to us that the High Court of Bombay 


(1) LIn. Jur, N. §., 325 & 373. 
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have ruled differently in Gamble vy. Bholagir (1) and have 1868 
held that when property has been attached before judgment, inva Caan 
and a decree obtained before the Official Assignee was appointed, "4 Door 
the attaching creditors were entitled to be satisfied before the AR ACHAT 
Official Assignee; but, though all deference is due to the opinion ; 

of the High Court of Bombay, we think the ruling of this High 
Court should be followed till it be shown to be erroneous. 

As the attachment does not divest the debtor of the owner- 
ship on the property, we think that attachment after decree does 
not put a creditor in a better position than attachment previous 
to judgment; and we, therefore, consider the order of the Judge 
is correct, and dismiss this appeal with costs. 


Before Mr. Justice Loch and Mr. Justice Mitter, 


1868. 
ABDUL AZIM, Puaintirr, v. KHONDKAB TIAMED ALI, Derenpanr,* Sept. 14, 


Pre-emption on ground of Vicinage—Mohammedan Law, 





‘The right of pre-emption, on ground of vicinage, is limited to parcels of land and 
houses, and does not extend to the purchase of an entire estate, even though it be 
entirely surrounded by the lands of the ‘would-be pre-emptor. 


PuaintirF sued to enforce a right of pre-emption and to 
obtain possession of a certain small talook sold to ‘defendant by its 
former owner, which lay almost surrounded by plaintiff’s estate, 
The first Court found that plaintiff had performed all the for- 
malities of pre-emption, and gave him a decree, 

On appeal, the Judge held, that, as plaintiff sued on a right of 
vicinage alone, he could not claim pre-emption over so large.a 
piece of land as the talook in dispute, which might contain from 
80 to 200 bigas. Ejnash Kover y. Sheikh Amzudally (2). ; 

Plaintiff appealed specially, urging that the doctrine laid 
down in the case cited, only applied to large estates and princi- 
palities, and that it was opposed at any rate to Mohammedan Law. 


* Special Appeal, No. 1320 of 1868, from a decree of the Judge of Sylhet, 
reversing a decree of the Officiating Principal Sudder Amcen of that District, 


(1) 2 Bombay H. ©, R., 150. @) 2 W. RB, 261, 
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1868 Baboo Debendra Narayan Bose for appellant. 
Anput Azim 

v. Baboo Girish Chandra Ghose for respondent. 

Kuonpxar a . 
Hamep At. 


The judgment of the Court was delivered by 


Locu, J.+The Judge holds in this case, that the right of - 
pre-emption cannot be exercised by the party claiming it, 
because the quantity of land (about 90 bigas, more or less) is too 
extensive, and he quotes a judgment of the High Court, Ejnash 
Kooer ¥. Sheikh Amzudailly (1) which ruled “that a claim to 
* right of pre-emption, on the ground of vicinage alone, would 
“not lie in the case of large estates, but only when houses or 
* small holdings of land make parties such near neighbours as 
“to give a claim on the ground of convenience and mutual 
* servience.” Jaillie, in his work on Mohammedan Law, page 471, 
defines the right of pre-emption as follows: —‘The original 
“ meaning of shoofa is conjunction. In law, it is a right to take 
« possession of a purchased parcel of land for a similar (in kind 
“and quantity) of the price that has been sct on it to the pur- 
“ chaser. The cause of it is the junction of the property of 
“ the shufee or person claiming the right with the subject of the 
“ purchase.” And in a note, he states “that in the Moon- 
“ tuha ul Urub, it, the word “ parcel” above, is rendered by the 
« Persian words “ parah zumeen,” a piece or fragment of land.” 

It is probable that originally the right of pre-emption extended 
only to houses, gardens, and small plots of Iand, and this view 
is supported by the illustrations of what may be the subjects 
of pre-emption as given by Baillie; but in looking at the Hedaya, 
we find it stated at page 591 of volume 3, that shoofa takes 
place with regard to all lands or houses.. The meaning of this 
is clear on reference to the context. It had been stated in a 
preyious part of the paragraph that, according to the doctrine 
of shkoofa, nothing is subject to shoofa but what is capable of 
being divided; but the ‘prophet held differently, and adds the 
writer: “ Besides, according to our tenets, the grand principle of 
“ shoofa is the conjunction of property, and its object to prevent 
“the vexation ‘arising from a disagreeable neighbour, and this 


(1) 2 W. R,, 261. 
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“ then is of equal force, whether the thing is divisible or other- 
“wise.” The writer of the Hedaya then assigns the reason 
why the right is not applicable to moveables, because of the 
saying of the prophet, “ shoofa affects only houses and gardens” 
and “also because the intention of shoofa being to prevent the 
“ vexation arising from a bad neighbour, it is needkess to extend 
“it to property of a moveable nature.” Looking at the chapter 
on shoofa in the Hedaya, the right appears to be limited to par- 
cels of land, houses, &c., and does not contemplate the right to 
purchase a separate estate, because a part of itis counterminons 
with that of the shufee. It is true that a person may have a 
bad neighbour, asa zemindar, and so suffer as much vexation 
from him as from a bad neighbour next-door, or holding the next 
field, but still it appears to me that the law was intended to 
prevent vexation to holders of small plots of land who might be 
annoyed by the introduction of a stranger among them. I think 
I would apply the ruling laid down in the judgment of the 
Court quoted above, to the present case, and allow the judgment 
of the lower Court to stand, for the property to which the right 
of pre-emption is claimed is a separate estate paying revenue to 
Government. I would dismiss the appeal with costs. 


Mirter, J.—I concur. The property in dispute is an estate 
paying revenue to Government, and I am not prepared to say 
that this case is not governed by the decision relied upon by the 
respondent, 


Before Sir Barnes Peacock, Kt., Chief Justice, and Mr. Justice Mitter. 


RAMBAKSH CHETLANGI, Prarntirr, v. MAHARAJA BANWARI 
GOBIND BAHADUR, Drrenpant.* 


Purchase of Decree held by Judgment-debtor ig Execution—Act VIIL of 
1859, s, 288. 


A. obtained a decreé in the Nuddea Court against B., who had obtained a decree 
against C. in the Beerbhoom Court. The latter was attached by the Nuddea Court, 
and sold to A. in execution of his decree* A. then petitioned the Beerbhoom 
Court for execution against C. Held, that the Nuddea Court had jurisdiction to 
attach and sell B.’s decree against C., and A. had a right to apply to the Beerbhoom 
Court for execution thereof, 


* Miscellaneous Regular Appeals, Nos. 314, 315, 316, and 317 of 1868, from an 
order of the Subordinate Judge of Beerbhoom. 
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Tue plaintiff, appellant, had obtained a decree against one 
Jadunath Roy, in the Court of the Subordinate Judge of 
Nuddea, within whose jurisdiction Jadunatlt Roy resided, 
Jadunath Roy had obtained a decree against Banwari Gobind, 
in the Court of the Subordinate Judge at Beerbhoom. The 
latter decree was attached by the Court at Nuddea in execution 
of the plaintiff’s decree against Jadunath Roy, and all Jadu- 
nath Roy’s right, title, and interest in that decree was sold to 
the plaintiff. Subsequently, the plaintiff filed a petition In the 
Court of the Subordinate Judge of Beerbhoom, for execution 
of the decree against Banwari Gobind, Jadunath Roy’s judg- 
ment-debtor. 

The petition of the plaintiff was dismissed by the Subordinate 
Judge of Beerbhoom, under the following judgment: 

“Tt has been laid down in section 285 of Act VIII. of 1859, 
that in enforcing 2 decree on a property, whether mtveable or 
immoveable, situated in a place out of the local jurisdiction of 
the Court by which it has been passed, that Court should send 
copy of the decree with a certificate to the Civil Court of the 
district where the said property may be situated; and that the 
attachment and sale of the property should be effected in that 
district. The properties covered by these decrees, though 
situated in the local jurisdiction of this Court, were attached 
and sold by auction at the Court of the Principal Sudder Ameen 
of Nuddea, and was purchased by the petitioner. The said 
properties being situated in the jurisdiction of this Court, the 
Principal Sudder Ameen of Nuddea should have followed the 
direction laid down in section 285. But, as instead & doing so, 
he has caused them to be sold at his own Court, that sale is 
invalid, and the petitioner has derived no right from that 
purchase; and he cannot, therefore, be allowed to represent the 
decree-holder.” 


The petitioner appealed to the High Court. - 

Baboos Kali Prasanna Dutt and Ramanath Bose for appellants. 
The respondent was not represented. 

The judgment of the Court was delivered by 

Peacock, C. J.—The plaintiff -obtained a decree against 
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Jadunath Roy in the Court of the Subordinate Judge of 
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Nuddea, within the jurisdiction of which Court Jadunath Roy Bawsansy 
resided. Jadunath Roy had obtained a decree in the Beer« cane bra 


bhoom Court against Banwari Gobind, which was attached by 
the Nuddea Court, under the decree of the plaintiff, and sold to 
the plaintiff himself under the execution. It appears to us,. that 
the Nuddea Court had jurisdiction to sell Jadunath’s right, 
title, and interest in that decree, and having done so, the plain- 
tiff, who purchased under that execution, became the assignee 
of the decree, and as such assignee has a right to apply to the 
Beerbhoom Court to have execution of it. 

Under these circumstances, we think that the order of the 
Subordinate Judge must be reversed with costs. 

This decision will govern Miscellaneous Appeals, Nos. 315, 


; 316, and 317 of 1868 in which the orders of the Subordinate 


Judge are reversed without costs. 





Before Sir Barnes Peacock, Kt., Chief Justice, Mr. Justice L. S. Jackson, 
and Mr. Justice Mitter, 


RADHA CHARAN GHATAK ann orners (Praintirrs) v, ZAMIRUN- 
NISA KHANUM (Derenpant).* 


Mesne Profite—Possessory Decree—Act XIV. of 1859, 8. 15. 


A decree for possession in a suit under section 15 of Act XIV. of 1859, is prima 
facie evidence that the plaintiff in that suit is entitled to recover from the defend- 
ant therein, mesne profits for the period of dispossession. 


Tis was asuit for mesne profits of a certain share in Kismats 
Rambhari and others, for the year 1272 (1866), valued at Rs. 74-1 I, 
which the plaintiffs, who had recovered possession from the 
defendant, under section 15 of Act XIV. of 1859, sought to 
obtain from the defendant, for the time during which they alleged 
that she had been in wrongful possession. ; 

The defendant gontended, inter alia, that the plaintiffs were not 


entitled to recover mesne profits, without proving their title to 
the disputed property. 


* Special Appeals, Nos. 10 to 20 of 1868, under section 15 of the Letters Patent 
of 1865, for the High Court ut Calcutta, froma judgment of Mr. Justice Maepher-~ 
son and Mr. Justice E. Jackson, dated the 20th May i865, in Special Appeals» 
Nos. 2097, 2296, 2298 to 2301, 3284, 3285, and 3286, from decrees of the Judge of 
Rajshahye. * 
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"1868 The Moonsiff gave a deeree for the plaintiffs for the amount 
Rapua . sued for. 
CHARAN i 
Gnatax On appeal, the Judge affirmed the decision of the Moonsiff. 

Dv 
Z. Seles 
‘Kuaxem, The following were the judgments of the Division Bench: 


E. Jackson, J.—I would dismiss these appeals. They are 
for the mesne profits of certain lands from which the defendant 
had forcibly dispossessed the plaintiffs, and to possession of which 
the plaintiffs were restored by a suit under section 15, Act XLV. 
of 1859. The plaintiffs now sue to recover the amount collected 
by the defendant during the period she held possession. The 
Judge has decreed the claim upon the strength of the posseasory 
decree, without going into the title of the parties. It is con- 
tended, for the defendant, on special appeal, that the plaintiffs 
must prove their title before they can recover the meane profits. 
I admit that, as a general rule, mesne profits cannot be recover- 
ed until title is established. But the decree in the suit for 
possession is, in my opinion, sufficient title to recover from 
the defendant what she has obtained by force, and illegally. 
The title of the plaintiffs to possession carries with it: the 
title to recover the mesne profits during the time they were 
dispossessed. It may be that the defendant holds a superior 
title to the plaintiffs, but it does not follow that she is entitled 
to retain these mesne profits, as it may also be that she labors 
under some disability in asserting her title. For instance, it 
may be that the defendant, having been out of possession for 
more than 12 years, is barred from a hearing on the question 
of title. In such a case it would not be right that the question, 
as to whether the plaintiffs should receive the mesne profita 
during the time they were forcibly and illegally kept out of pos- « 
session, should depend on the decision on an issue as to whether 
the plaintiffs or the defendant has the superior title to the lands, 
The plaintiffs, though holding no superior title, would be 
entitled to the mesne profits. 


Macenerson, J.—I do not concur in the judgment of Mr, 
Justice E. Jackson, 


BEn..Law Reeorts, 
15 ¥eb., 1869, 
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I think that the appellant’s first ground of appeal is good, 1868 
and that the respondents are not entitled to a decree for mesne Rapaa 





. ooh ae Cuaran 
profits without proving their title. Guatax, 
. . : . : vB 
The mere’ decree in the suit for possession in no degree Zasirncaniel: 


shews that the respondents have any right to the collections Kuan. 
made by the appellant; and, for ali that that decree proves 
to the contrary, the appellant may be the Teron lawfully 
entitled to them. 

In “each of these cases the decree of the lower Courts is 
reversed, and the plaintiffs’ suits are dismissed with costs both 
“here and in the Courts below. 


The plaintiffs appealed under section 15 of the Letters Patent 
of the High Court 


Baboo Chandra Madhab Ghose (with him Baboo Srinath 
Banerjee) *for plaintiffs, appellants.—The objection of the 
defendant cannot avail, inasmuch as she ‘might or might 
‘not bring a suit for the declaration of her title within 
12 years, whereas the plaintiffs would be altogether barred of 
their right to recover wasilat, if they failed to bring an action - 
within six years from the date of the possessory decree. No ~ 
issue was raised as to the respective titles of the parties either 
in the Court of first instance or in the Appellate Court. The 
possessory decree obtained by the plaintiffs, under section 15 
of Act XIV. of 1859, is at least primd facie evidence of plaintiffs’ 
title, so as to shift the burden of proving a better title upon 
the defendant. 


Mr, Paul (with him Baboo WNalit Chandra Sen) for 
defendant, respondent.—Section 15 of Act XIV. of 1859 
was enacted in lieu of section 4 of Act LV. of 1840, which 
contained a similar provision. The object of the Legislature: 
in making this enactment was simply to restore a party 
to possession, when his possession was disturbed, in order to 
prevent affray and preserve peace. A summary decree, under 
section 15 of Act XIV. of 1859, wholly leaves the question of 
title undetermined and open between the parties. That section 
dues uvt contain any provision for mesne profits, A. possessory 
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1868 decree under the aforesaid section, ordering a party to be 
Rape restored to possession, does not necessarily entitle him to recover 
Guatax wasilat. For, if this were so, the claim for mesne profits could be 

Zamtnexmisa VErY properly included in the summary suit for possession, 
Kuanox. jnstead of leaving the successful party to institute a fresh suit 
for recovery of mesne profits, after having obtained a decree for 


possession. But section 15 does not warrant the joinder of a 








claim of wasilat in a suit for possession. But it is otherwise 
in an ordinary regular suit instituted under Act VIII of 1859, 
where the two things, viz., possession and mesne profits, can be 
recovered in one and the same action, From this it clearly 
appears, that a mere decree in a summary suit for possession in 
no degree shows that the decree-holder has any right to the 
collections made by his opponent. The right to obtain summary 
possession is entirely distinct from that of recovering mesne 
profits, The two rights are based ona wholly different state of 
things. Mesne profits cannot be recovered until title is esta- 
plished. In the present case, the question of title has not been 
adjudicated upon. Itis a question affecting the jurisdiction of the 
case. The Courts below could, of their own motion, have raised the 
point, and decided accordingly. Hence there has been a failure 
of justice and defect of investigation. Although the defendant 
did not distinctly raise the question of title, yet it was patent 
on the face of the proceedings. The determination of title was so 
essential to the trial of this suit, that the ends of justice require 
that the point should be enquired into and finally adjudicated 
“upon, consequently the case ought to be remanded to the lower 
Court to allow the parties an opportunity of establishing their 
respective title, otherwise there can be no satisfactory decision 
on the question, whether or not the plaintiffs are entitled to claim 
wasilat. 


The judgment of the Court was delivered by 


Pracock, C. J.—We are of opinion that the plaintiffs are 
entitled to the decree which they obtained, and that the special 
appeal to the High Court ought to have been dismissed. 

The suit was brought for the mesne profits of a 7-anna odd 
share of certain kismats, of which share the plaintiff recovered 


- 
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possession against the defendant in a suit brought under section _1868 
15, Act XIV. of 1859. That decree, as between the plaintiffs Ranua 
and the defendant, was evidence for the plaintiffs that they had GEAEAN 
been dispossessed by the defendant of that share, and that the Zadinenvay 
Court had ordered them to be restored to the possession. In Kuaxum. 
that suit it was not competent’ to the Court to determine the 
question of title. The plaintiffs having been restored to posses- 
sion of the share, commenced a suit against the defendant to 
recover the mesne, profits thereof, which the defendant had 
collected whilst she was in possession of it; and the issue raised 
by the Moonsiff was, whether the kismats in question were 
included in the decree; that is to say, whether the 7-anna odd 
share, of which the plaintiffs had recovered possession, was a share 
of those kismats. That issue was found in favor of the plain- 
tiffs, and they recovered Rs, 74-11, the mesne profits of the 
share, The defendant, in the suit for mesne profits, had a right 
to have the question of title tried; but the prior possession of 
the plaintiffs, to what they had been restored under the Act XIV. 
decree, was sufficient primd facie evidence of their title to warrant 
a decree in their favor against the defendant for the mesne profits, 
unless she could prove a Better title. No issue was raised as 
to the defendant’s title to the share, and no appeal was preferred 
by the defendant to the Judge, upon the ground that no issue 
had been raised by the Moonsiff as to her title. This case 
involves a mere pecuniary demand of Rs. 74-11, and does 
not affect any question of title between the parties. It has now 
arrived at a fourth stage, and it is too late for the defendant to 
ask to have the case remanded to the Moonsiff to try a question 
of title which, if the Moonsiff was wrong in not trying it origi- 
nally, ought to have been made a ground of objection in the 
second stage, viz., in the regular appeal to the J udge. 
The main ground of appeal is, whether a suit for wasilat 
founded on a decree obtained under section 15, Act XIV. of 1859, 
can be maintained. It was contended before the Judge that 
no such suit for wasilat could be maintained until the defend- 
ant, who had been ordered to restore possession, should have 
brought a suit to declare her right, and had had that suit dis- 
missed. - If such contention could be supported, the plaintiffs 
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might be altogether deprived of the mesne profits which had 
been collected by the defendant after she had turned them out 
of possession, and during the time that she retained it; for it 
does not necessarily follow that the defendant ever would bring 
a suit to have her title declared; and even if she should bring 
a suit, she may, as pointed out by*the Judge, bring it at any 
time within 12 years, whereas‘the plaintiffs’ suit for mesne 
profits must be brought within six years. 


Mr. Paul, in his argument, admitted that a suit for mesne 
profits is in the nature of an action of trespass for damages, 
Such a suit, according to English law, may be maintained as soon 
as a plaintiff has recovered possession in an action of ejectment. 
It has been held that prior possession is a sufficient title to 
maintain ejectment. So, it appears to me that the plaintiffs’ 
prior possession and the dispossession by the defendant was 
sufficient primd facie evidence, after the plaintiffs had been 
restored to possession under section 15, Act XIV. of 1859, to 
entitle them to maintain a suit for mesne profits. Although the 
defendant, in the suit under Act XIV. of 1859, could not set up 
title as an answer to the restoration, of possession, she was not 
precluded in this suit for mesne profits from proving, if she 
could, that at the time when she dispossessed the plaintiffs, and 
at the time when she collected those profits, she was entitled 
to the property, and the plaintiffs, although in possession, had no 
title to it. In the absence, however, of such proof on the part 
of the defendant, there was no error in law in awarding mesne 
profits to the plaintiff. 

For these reasons I am of opinion that the decree of the 
Division Bench ought to be reversed, and that the ‘decision of 
the lower Appellate Court ought to be affirmed with costs ; 
and the appellant ought to pay the costs of the special appeal 
to the High Court, as well as of the appeal from the Division 
Bench. : 


15 Fek., 1869, 
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Before Sir Barnes Peacock, Kt. Chief Justice, and Mr. Justice Miter. 


AGA MOHAMMED JAFFER TEHRANI v. MIRZA NAZIRULLAH.* 196g 


Nov. 21 
Commission—Native State or Prince in Alliance—Admissibility of Evidence—-—--— 


Act VIIT. of 1859, ss. 177, 178, and 179, 


The kingdom of Ava is not the territory of a native prinee, or state in alliance 
with the British Governmeht, within the meaning of section 177 of Act VIIZ. of 
1859. 

A commission for the examination of a witness, at Mandalay, can only issue 
from the High Court. ee 

The consent of parties is not requisite to the admissibility of evidence taken 
under such commission, if the examination have been upon oath or affirmation, 


Tax following case was submitted for the decision of the, 
High Court by the Recorder of the Court of Rangoon, under 
Act XXI. of 1863, section 22. 

“The first question is, whether a commission for the exami- 
nation of a witness, at Mandalay, in the territories of the King 
of Ava, ought to be sent by this Court under the 177th section 
of Act VIII. of 1859, or whether this Court ought to apply to 
the High Court to send such a commission under section 178. 

“Itis contended by the advocate for the defendant, that 
Mandalay is not within the territories of a native prince or state 
in alliance with the British Government, within the meaning of 
the 177th section. 

“It appears to me that this contention is wrong. There is 
no treaty of alliance, offensive and defensive, between the Queen 
of England and the King of Ava, so that the two states cannot 
besaid to be in alliance according to the definitions of Wheaton. 
But at the same time there is a commercial treaty between the 
two Governments, and we have a political agent at the Court 
of Mandalay, (see Political Notification, No. 572, dated Sinla, 
June 3rd, 1858.) It has been held that Cabul is in alliance 
with the British Government within the meaning of section 


* Reference by the Recorder of Rangoon. 
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177, see Metir Banoo v. Mahomed Moom Khan (1). I am 
not .aware whether there be.or no a treaty -of alliance 
between the British Governmefit and that of Cabul; and it 
seems to me that section 177 would practically be of little use 
if the power of the Court to send a° Commission depended on 
the existence of such a treaty. “ w 

“If, however, their Lordships should consider that the com- 
miasion should be sent by the High Court, which, I take for 
granted, corresponds with the Sudder-Court alluded to in section 
178, then I would request them to direct a commission in this 
case to, &c. * 

* The second question, which I am desired to refer to their 
Lordships, is whether the depositions of witnesses taken under a 
commission, sent to Mandalay, under either of the two sections, 
177 or 178, can be read in evidence except by consent? 

“ Section 179 says, that ‘no deposition taken under a com- 
mission shall be read in evidence without the consent of the 
party against whom the same may be offered, unless it be proved 
that the deponent is beyond the jurisdiction of the Court, or 
dead, or unable from sickness or infirmity to attend to be 
personally examined, or distant, without collusion, more than a 
hundred miles from the place where the Court is held, or 
exempted by reason of rank or sex from personal appearance 
in Court, or unless the Court shall, at its discretion, dispense 
with the proof of any of the above circumstances, or shall autho- 
rize the deposition of any witness being read in evidence not- 
withstanding proof that the ‘causes for taking such deposition 
have ceased at the time of reading the same.’ This section 
does not, it seems to me, make the deposition evidence, even 
supposing the witness be dead, or sick, or absent, &c. It only 
provides, that it shall not be evidence, unless he be dead, sick, 
or absent, &c. Section 175 gives the Court power to give 
directions for taking the examination of witnesses under the 
commission, but it would be impossible, as I am informed in the 
present case, to obtain the deposition of some of the witnesses 
whose evidence is required upon oath, as they are officials of 


Q) 2 Wym., 354. 
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the Burmese Court, and would refuse to be sworn, even if an 
oath could be imposed. It appears to me that the deposition of 
a witness, taken on oath in a semi-barbarous country, where 
the penalties attaching to perjury are merely nominal, could 
hardly be read in evidence in 4 Court of Justice in the British 
Territories, unless by consent*6f parties.” 


The judgment of the Court was delivered by 


Peacocg, C. J.—We are of opinion that the Kingdom’ of 
Ava is not the: tegritory of ~ native prince or state in alliance 
with the British Government within the meaning of section 177 


_of Act VIII. of 1859, for we are not aware of any treaty of 


alliance between the two Governments. ‘The case, therefore, 
appears to fall within section 178, and we have directed a 
commission to issue under that section. If the witnesses be 
examined upon oath or affirmation, the evidence will be 
admissible without consent of parties upon proof being given in 
the Recorder’s Court of such fact as is required by section 179 
of Act VIII. of 1859 to be proved, in order to render the 
depositions capable of being read in evidence. 
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We have no power to compel the witnesses to attend” 


before the commissioner for examination, or to take any 
oath or affirmation, or to give evidence. If the evidence 
be given on oath or affirmation, as required by the commission, 
the evidence will be admissible. The weight to be attached to 
jt will be matter for the Recorder to decide. 


Before Mr. Justice Phear and Mr, Justice Hobhouse. 


RAMKUMAR® MANDAL awp oTnsrs (Derenvants) ». BRAJAHARI 
MRIDHA (Praintrer.*) 


Lease at Pree Rent (aa AMAT) —Registration—Act XX. of 1866, 3.19, ¢.4. 


A lease for no definite time, bat fixing an anunal rent (4 AAT), falls with- 
in clause 4 of sec. 17 of Act XX. of 1866, and must be registered in order to be 
admissible in evidence. 

Tus was a suit for declaration of a right of fishery in certain 
jalkar land, on the allegation that the plaintiff was the lessee 


* Special Appeal, D No. 1951 of 1868, from a decree of the Subordinate Judge of 
24-Pergunnahs, affirming a decree of the Moonsiff of that District. 
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1368 _— thereof, under a potta from the proprietor, Panchu Lashkar ; and 
“Ramnuman that he had been dispossessed by the defendants. 

MAND ils The defendants set up in their defence that the plaintiff's lease 

Baasanant wag 2, collusive transaction ; that he was never in the enjoyment of 


Meenas the right of fishery; and that the jalkar land in question was 
covered by their jotedari potta, dated 10th Ashar 1273 (23rd June 
1866.) : 

The following is a translation of the potta under. which the 
defendants claimed : 

“To Ramkumar Mandal.—We execute this potta, after ob- 
taining kabuliat of the parcels of land situate within the boun- 
daries mentioned in the potta, at an annual rent of Rs. 16. 
According to the instalments hereinafter mentioned, you shall 
pay the rent year after year. If the rent be not paid, it will be 
realized according to law. Preserving the boundaries, you will 
cultivate the land, and enjoy and possess the same. To this 
intent, on receiving the kabuliat, we execute this potta. Dated 
1273, 10th Ashar (23rd June 1866.”) - 

The Moonsiff gave a decree for the plaintiff. 

On appeal, the Principal Sudder Ameen held, that defendant’s 
pottanot being a registered. document, was not admissible as 
evidence, since it came into existence after the Registration Act 
came into operation. He dismissed the appeal: 

‘The defendants appealed specially, on the ground, inter alia, 
that their potta was not of the class of documents whose regis- 
tration has been made compulsory by law. 


. Baboos Mahesh Chandra Bose and Nilmadhab Bose for appellant. 


The judgment of the Court was délivered by 


Puear,J.—The defendant’s case in this suit rested upon a 
title which he set up under a certain potta, which the lower 
Court refused to receive as evidence, on the ground that it was 
not registered. The term of this potta is expressed by the 
common form with which we are so familiar (7a azaz) shan 


ba-shan. This has been invariably interpreted by this Court 
to mean a year-by-year-tenancy, that is a tenancy which is cer- 
tain for the period of one year, and will continue beyond that 
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period until it is properly put an end to by either party. We 
think that a potta, the term of which is defined by these words, 
falls within the 4th clause of section 17, Act XX. of 1866; and 
that it isa lease for a term, exceeding one year. Therefore, by 
the provisions of that section, the document must be registered, 
otherwise, by section 49 of the same Act, it cannot be received 
as evidence in any Court whatever. If follows that the first 
objection made on special appeal to the judgment of the Court 
below falls to the ground. The remaining objection is one 
which is based upon the nature of the title of the defendant, 
but inasmuch as the title-deed, which is the primary evidence of 
that title, cannot be received, the Court would have been wrong 
if it had looked at secondary evidence of thesame. This objec- 
tion, therefore, also fails, and the special appeal must be dismissed 
with costs, 





Before Sir Barnes Peacock, Kt., Chief Justice, and Mr, Justice Miter. 
RAJCHANDRA BOSE », DHARMACHANDRA BOSE.* 
Moveable Property—Jurisdiction of Small Cause Court-—~Act XI. of 1865. 


Huta are not “movéable property ” within the meaning of Act XI of 1865. 


Tuts was a reference by the J udge of the Small Cause Court 
of Jessore. In stating the case he said: 

“ This is a suit brought under section 246 of Act VIII. of 1859, 
by the plaintiff, to establish his right to the huts mentioned in 
the plaint, and to recover possession of the same; but there is 
no prayer in the alternative for the value of the same, 

“Two questions, therefore, arise: Firstly, whether huts in 
this country are to be considered personal property ; and, 
secondly, whether the suit, as laid in the plaint, is cognizable 
by a Small Cause Court. 

“T think that huts should not be considered personal or move- 
able property in this country, and that no action for the recovery 
of the same or its value can lie in a Small Cause Court, and that 


* Reference by the Judge of the Small Cause Court of Jessore. 
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168 __ huts ought not to be attached in execution of a decree of such 
Rascnanpna a Court. The plaintiff's suit has, accordingly, been dismissed 


Bos: . . +e 
®. with costa, contingent on the opinion of thé honorable Judges of 
D is % 
eaaewAy the High Court.” 
Bose. 


The Judge, in the statement of the case referred by him, 
alluded to the decision of Bayley and Macpherson, JJ., in 
Kasichandra Dutt y. Jadunath Chucherbutty (1). 


The judgment of the High Court was delivered by 


Peacock, C. J.—We think that the opinion expressed by the 
Small Cause Court Judge is correct. We think that huts are 
not moveable property within the meaning of section 19 of 
the Small Cause Court Act, and consequently that they cannot be 
seized in execution. The word “moveable” in that section 
js used in contra distinction to the word “immoveable” in 
section 20. The word used is “moveable ” not “ removeable,” 
and that word does not, in our opinion, comprehend any thing 
which the judgment-debtor has a right to remove. It means 
property which is capable of being moved in its existing state. 
‘A man has aright to remove a house which is built upon his. 
own land, butit could not-be contended that a pucka house 
built by a man upon his own land is moveable property, because 
he had a right to remove it, and that the land itself is immove- 
able. If a house built upon a man’s own landis not moveable 
property, a house built upon a land which is rented from another 
does not seem to fall within the word “moveable.” If such a 
house is not moveable property, there seems to be no reason 
why a mud house should be held to be moveable property ; and 
the same reasoning appears to be applicable to a hut. In any 
one of these cases, a right to remove may exist, and the mate- 
rials of which the erection is composed are capable of being 
removed, although the removal in one case would be attended 
with greater degree of labor than in the other. But the ques- 
tion asto whether the property is moveable or not, cannot 
depend upon the amount of labor which is required to remove 


(1) 10 W. R., 29, 
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“it, The words “ personal property ” in section 6 seem to be 1868 
used in the sense of moveable property; for as regards Hindus Rascuanpra 


“ ence. . Bose 
and Mohammedans, there is no distinction between real and vw 
personal property, the distinction being between moveable and Daspalt 


immoveable. That the word “personal” is used in section 6 Bose. 
as referring to moveable property, is borne out to some extent 
by section 19, which gives power to issue execution against 
the moveable property of the debtor; and in the subsequent 
part of it uses the word “personal” apparently in the sense 
of moveable. The words are “if the warrant be directed 
against the moveable property of the judgment-debtor, it may 
be general against any personal property of the judgment-debtor * 
wherever it may be found within the local limits of the juris- 
diction of the Court, or special against any personal property 
belonging to the judgment-debtor within the same limits, and 
which shall be indicated by the judgment-creditor. ” 
There is no more reason why the Small Cause Court should 
have power to seize in execution a hut erected upon a small 
piece of land than it should have to seize the land iteelf. 


Before Sir Barnes Peacock, Kt. Chief Justice, and Mr. Justice Miter, ° 
In THE Matren or KOKYA DINE, pveczaszp.* 1868 
Will of a Buddhist—Indian Succession Act (X of 1865), s. 331. Nov. 28, 


Probates may be granted of the will of a Buddhist made after the Ist January 
1866. It is not necessary that the will of a Buddhist should be executed according 
to the formalities required by the Indian Succession Act. 


Tue following case was stated for the decision of the High 
Court by the Recorder of Rangoon. 

“ Mah Mee, Mah Lay, and Moung Yoon, the children of 
Kokya Dine, deceased, ask for probate of the will of Kokya 
Dine. 

“ The deceased was a Buddhist, and the petitioners are Bud- 
dhists. 

“ The deceased died upon the 3rd of September 1868, leaving 
property, both real and personal, within the jurisdiction of this 


* Reference by the Recorder of Rangoon. 
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1868 Court, and leaving a will dated the first day of the waning moon 
Intaz of Tandelin 1230 Burmese, corresponding with the 1st of 
MATTER OF 
Konya Dive, September 1868. 
DECEASED. —_ «¢ ‘The applicants contend that they are executors appointed 
by this will, by implication. 

“ The application was made on the 14th of September 1868. 
The usual citations were issued, and the case came on for hear- 
ing on the 14th of October 1868, when Mr. Nicolson, advocate, 
appeared for Moung Lay, the widower of the eldest daughter of - 
the deceased, and objected, among other things, that this Codrt 
has no jurisdiction, because the deceased was a Buddhist, and 
that his will could not be admitted to probate by reason of the 
331st section of the Indian Succession Act of 1865. He took 4 
further objection that the will was not signed as required by 
that Act. These two objections cannot, it seems to me, both be 
good; if the Indian Succession Act does not permit of the grant 
of probate to the will of a Buddhist, on the ground that he 
belonged to a class excepted by the 331st section, it cannot apply 
to his will, so as to invalidate it for non-compliance with the 
forms prescribed by the Act itself. And if the will of a Bud- 
dhist made after the 1st of January 1866, needs to be executed, 
according to the forms prescribed by Part 5 of the Indian Suc- 
cession Act, it cannot be objected that the District Court has 
no jurisdiction to grant probate under Part 31. 

« The questions I wish to submit to their Lordships, are: 

1.—Can. the District Judge grant probate under the Indian 
Succession Act of 1865 to the will of a Buddhist, the will being 
made after the lst January 1866? 

2.—Is it necessary that the will of a Buddhist should be exe- 
cuted according to the formalities required by the Indian Suc- 
cession Act, in order to support an application for a grant of 
probate under that Act. 

“ With regard to the first question, it seems to me, that there 
is nothing in the wording of section 331 of the Indian Succes- 
sion Act of 1865, expressly taking away, in the case of the will of 
a Buddhist, the general jurisdiction given #0 the District J udge 
by section 235 in granting probates in all caseg within his juris- 
diction. Section 331 refers in its first part to intestate and testa- 
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mentary successions, and exempts Buddhists among,others from __ 1868 
the operation of the Act so far as those subjects are con- gi ae 





cerned. By that I understand that, in the ease of the will of a Konya Dise, 
Buddhist, it shall not be governed by the rules of Jaw laid down .P*°PAS*P- 
in the Act, that is to say, it shall not require te be executed as 
prescribed in Part &, or attested as required in Part 10, and that 
it shall not be construed by therules laid down in Part 2 and 

_ 50 on, not that it shall not be admitted to probate. 

“ The Succession Act consists, it seems to me, of two distinct 
portions, The first portion relating to substantive law and the 
last to mere rules of procedure. It may very well be that the 
part of the Act dealing with substantive law, is not to-be applied 
in the case of a Buddhist, while the part relating to procedure 
is to be so applied, the object of section 331 being to prevent inter- 
ference with the rules relating to the devolution of property after 
death in the cases of certain excepted classes. The same 
objection does not apply to matters of mere procedure, and, asa 
matter of fact, probate was constantly granted in the late Supreme 
Courts and in the High Courts at the Presidency ‘Towns 
before the Act of 1865 came into operation. In the case of . 
Kameenee Dossee v. Bissonath Ghose (1) probate was granted 
to the will of a Hindu, also one of an excepted class, after the 
Act came ‘into operation, but it may be said, that the will in that 
case was dated prior to the Ist of January 1866, and so that the 
ease fell within the exception in the second part of section 331. 
Thave been unable to find any reported case of the grant of 
probate to the will (dated aftcr the Ist of January 1866) of a 
Hindu, Mahomedan, or Buddhist, after the Indian Succession 
Act came into operation, but this circumstance is no evidence 
that such grants are never made. In the case of Sharo Bibi y. 
Baldeo Das (2), it was said, that as regards the will of a Hindu, 
the executor takes nothing from the grant. His title is founded 
solely and simply on the will of the testator considered as an 
instrument of gift. Except for the purposes of evidence, the will 
of a Hindu does not require probate. See also Tiruvalur vy, 
Kirustnappa Mudali (3). These were both cases of probate 
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1868 granted under the old law, but Mr. Justice Norman in Sharo Bibi 
ee, Baldeo Das (1), speaking in 1867, uses the present tense, from 
Koxya Dovz, Which it may be inferred that the will of a Hindu does require 
ioe ta probate for the purposes of evidence. My own opinion is, that the 
District Court has jurisdiction to grant probate to the will of a 
Buddhist made after the Ist of January 1866. But that it 
is not necessary that the will should be executed according to 


the formalities required by the Indian Succession Act.” 
The judgment of the Court was delivered by 


Pracock, C. J.,—We are of opinion that in this case the view 
taken by the learned Recorder is correct, and that probate may 
be granted of the will of a Buddhist made after the Ist of 
January 1866, but that it is not necessary that the will of a 
Buddhist should be executed according to the formalities 
required by the Indian Succession Act. 





Before Mr. Justice L. 8. Jackson and Mr, Jusitee Miter. 


1868 RAJIB LOCHAN (Derenvant) v. BIMALAMANI DASI anv otnens 
Nov. 11. (Pcaintirrs) anv oTaurs (Derenpanrs.)* 
: Setting aside Sale—Refund of Purchase-money—Act VIII. of 1859, s. 258. 
Section 258, Act VIII. of 1859, only applies to cases where a sale of immoveable 
property has been set aside under circumstances which would, unter Act VIII, of 
3859, authorize such a proceeding, The fact that the party tvhose right, title, and 
interest were sold, had no interest at all, or less than was supposed, is no ground for 
setting aside the sale, 


Tus was a suit to set aside a sale, and to recover the purchase- 
money paid under the sale, which was of the rights and interests 
of one Radhamohan Das, in execution of a decree obtained 
against him by one Ramanand Rakhit, on the ground that the — 
rights and interests of Radhamohan Das were not what they 
had been alleged to be. 

The purchaser (the special appellant) and the decreeholder 
were both parties to this suit. The Principal Sudder Ameen 

* Special Appeals, Nos. 1081 and 1077 of 1868, from.a decree of the Officiating 
Judge of Midnapore, reversing a decree of the Principal Sudder Ameen of that 
district. 
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decreed that the sale should he set aside, and the purchaser 
should receive back his purchase-money. This decision was 
affirmed on appeal by the Zilla Judge. 

But on the application of one of the decrecholders, the judgment 
on appeal was reviewed by the Judge, and he finally determined 
that the sale should not be set aside; and he ordered the suit to 
be dismissed with costs, 


Baboos Mahendra Lal Shome and Bhabani Charan Dutt for 
appellant, 


Baboo Ashutosh Dhur for respondents. 


Jackson, J. (After stating the facts.)—It appears to us 
quite clear, that under the circumstances of the case, the sale 
could not be set aside. Section 258 provides for the refund 
of the purchase-money when a sale of immoyeable property 
has been set aside under circumstances which, under the pro- 
visions of the Procedure Code, authorize such a proceeding ; but 
I am not aware of any authority of law for setting aside a sale, 
on the ground that the party whose right, title, and interest were 
sold had no interest at all, or had a less interest than was 
supposed. 

We are referred to a decision in the case of Grish Chandra 
Poddar vy. Sukhada Moyi Debi (1), in which a different doctrine 
has, no doubt, been held; and if it were necessary, we should have 
been obliged to refer the question to the decision of a Full 
Bench, But such reference is not necessary in the present case. 
It is sufficient to say that, whereas in the case referred to, the 
sale had been rightly or wrongly set aside, and it was held that, 
in consequence, the purchaser was entitled to a refund of his 
purchase-money ; in this case, on the contrary, the sale has not 
been, and, in my opinion, could not be, set aside, Consequently, 
the purchaser is not entitled, under section 258, to a refund, 

The special appeal must, therefore, be dismissed with costs, 
Special appeal No. 1077, between the same parties, is governed 
by the same decision. 


Q) 1 W.R, 55. 
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Before Sir Barnes Peacock, Kt., Chief Justice, and Mr, Justice Miter. 
BHAGAWANI KUNWAR (Derenpant) 2. LALA BAIJNATH 
PRASAD (Prarntirr.)* 

Set-off—Act VIII. of 1859, s. 121. 

A, by deed of zurpeshgi, Ict certain Jands to B, to secure a sum advanced by him to 
her and interest thereon. B covenanted to pay certain dues annually to A. On failure 
by B, A obtained a decree against him for the amount. In execution of a decreee 
against B, C purchased his interest in the sum secured by the deed of zurpeshgi, 
and sued A to recover the same. Held, A was entitled in such suit to set off the 
amount of the decree obtained by her against B. 

Tuer defendant, Bhagawani Kunwar, was owner of a share in 
Mauza Jchangirpore, Zilla Patna. By a deed of zurpeshgi she 
let 24-aunas of her share to Ramnath Sahu, Biku Sahu, and 
Jatoni Sahu, from 1265 F. 8. to 1273 F. S, (1859 to 1867), in 
consideration of 15,000 rupees received from them, on which she 
was to pay interest at the rate of 8} annas per 100 rupees, and in 
which sum and interest it was thereby declared, they were inter- 
ested in equal third. The lessees covenanted to pay to the lessor 


annually Rupees 629-12, and Government revenue Rupees.1,414, _.- 


Ramnath Sahu failed to pay any dues to the lessor, or public 
revenue, from 1266 to 1268 F. S. (1860-1862) and Bhagawani 
Kunwar obtained a decree against him for a sum on those accounts 
amounting in all to Rupees 5,957-11-1. 

On the 27th May 1865, the plaintiff purchased Ramnath 
Sahu’s interest in the lease, which was sold in execution of a 
decree obtained against him, in the Court of the Principal Sud- 
der Ameen, and thus he became the assignee of the debt due 
from Bhagawani Kunwar to Ramnath, in respect of his one-third 
share, in the 15,000 rupees and interest. The plaintiff now sued 
for this amount, with interest at 1 per cent. per mensem, The 
defendant sought to set off against the claim the debt due to 
her from Ramnath, under the decree which she had obtained 
against him. 

On 29th August 1867, the Principal a Ameen made the 
following decree : : 


* Regular Appeal, No. 61 of 1868, from a deeree of the Principal Sudder Ameen 
@of Patna, 
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“ That rupees 5,000, with interest’at 8} aunas per cent, per 1868 + 
mensem, be decreed against Bhagawani Kunwar only; that Bnacawanr 
interest up to yesterday be charged at that rate; that interest on ROR An 


the whole amount decreed, including costs of the suit, which are AEE Bales, 
hereby decreed, be charged from this date at 12 per cent. per 


annum, up to the time of realization.” 
The defendant appealed to the High Court. 


\ 


Mr. RB. E. Twidale and Moulvi Mohammed Yusaf for appellant. 


“Baboos Annada Prasad Banerjee and Hem Chandra Banerjee 
for respondents. 


The judgment of the Court was delivered by 


Peacock, C J.—The plaintiff purchased a debt due from 
the defendant to Ramnath, but the defendant had received a 
decree against Ramnath for a certain amount arising out of the 
same transaction. According to the English law, the plaintiff, 
as the assignee of Ramnath’s interest in the debt, would have had™ 
to sue the defendant in the name of Ramnath, as plaintiff. If 
that had been done in the present case, it is clear that the defend- 
ant might have set off the debt due from Ramnath to her. 
According to the equity and good conscience administered in the 
mofussil, the plaintiff was entitled to sue the defendant in his own 
name for the debt due from the defendant to Ramnath, which he 
purchased; but the same equity and good conscience, which 
allows the plaintiff to sue for the debt due to Ramnath entitles 
the defendant to set off, as against the plaintiff, the debt which 
was due from Ramnath to her at the time of the plaintiff's pur- 
chase, and of which the plaintiff had notice. Under these cir- 
cumstances the defendant is entitled to set off the amount of the 
decree recovered by the defendant against Ramnath, with inter- 
est from the date of the decree to the date of the judginent 
in the lower Court in this case, that is to say the 29th August 
1869. The amount of the interest will be calculated by the 
Officer of the Court at 12 per cent., the rate given by the decree ; 
the principal and interest due on the decree will be deducted . 
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from the amount awarded to the plaintiff; and the decree of the 
lower Court amended by giving a decree. to the plaintiff for the 
halafice. 

The costs of this appeal and the costs in the lower Court will 


be borne by the parties in proportion to the amounts decreed and 
disallowed. 


Before Sir Barnes Peacock, Kt., Chief Justice, and Mr. Justice Mitter. 


MUSST. ZAHURAN (Praristirr) v. W. TAYLER ann 
ANOTHER (Derenpants.)* ’ 


Sale after Attachment—Caseat Emptor—Fraud, 


T sold a manza, of which he was owner, to Z. At the time of sale, the manza 
was under attachment in execntion of a decree obtained against T by R. Z paid 
the amount of that cecrce to prevent the property, which she had purchased, being 
sold in execution. % was under no obligation otherwise to pay the amount of the 
decree. Held, Z was entitled to recover against T the amount so paid. 


THis suit was brought in the Court of the Principal Sudder 
Ameen of Patna, under the following circumstances: 

Tt appeared that the defendant, Mr. Tayler, through his agent 
H. Kelly, the other defendant, by a deed of sale, dated tith 
October 1866, sold to the plaintiff his mauza Dergaun, for the 
sum of Rs. 55,000. 

The plaintiff alleged that at the time of the sale, Mr. Tayler 
concealed, or did not make known to her, the fact that at that time 
the mauza was under attachment in execution of a decree against 
him, held by Rani Asmedh Koer; that in order to preserve her 
property, the plaintiff was obliged to pay the amount of the 
decree. She now sued for the amount so paid, viz., Rupees 
11,381-13-6 principal, and Rupees 1,024-94 interest. It was 
contended, for the defendant, that the plaintiff was bound to 
inform herself of all the circumstances advantageous or disadvan- 
tageous connected with the property; and that if she voluntarily, 
and without consulting the defendant, chose to pay off the decree, 
she could not recover the money so paid by her ; that the plaintiff 
had full knowledge of the attachment when she ‘bought the pro# 


* Regular Appeal, No. 67, from a decree of the Principal Sudder Ameen of Patna. 
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perty; and that the real value of the property being 88,000 
rupees, she having bought it for Rupees 55,000, without having 
raised, any objection to the purchase on the score of the aitach- 
ment of which she was cognisant, she had no reason to complain 
even though she had to pay off the decreeholder, 

The Principal Sudder Ameen considered that, on the prin- 
eiple of caveat emptor, she, plaintiff, had bought the property 
“with all faults,” as she had not enquired whether there was any 
defect in the title or possession, or any lien on the property. 
That no concealment of the attachment, which was known through 
the village, had been attempted by the defendant, and citing the 
case of Bhowanidin Sukul vy. Aymanchand Bibi (1) held, that as 
the plaintiff had paid off the attachment voluntarily, she had no 
right to sue for the amount so paid. He, therefore, dismissed 
the plaintiff's suit. 


The plaintiff appealed to the High Court. 
Mr. R. E. Twidale and Mr. C. Gregory for appellant. 


Mr. Paul (with him Baboos Ram Chandra Banerjee and 
Amarnath Bose) for respondents, relied mainly on the evidence 
as showing that the plaintiff had notice of the attachment; and 
cited the following cases: Jain Sing v. Tiluckdhari Pattah (2) 
Baboo Luchmipat v. Lekraj Roy (3); Khadem Hossein Khan vy. 
Kali Prasad Sing (4). 


The judgment of the Court was delivered by 


Peacock, C. J.—It appears to me that this isa very clear 
case. The plaintiff seeks to recover the sum of Rupees 12,406 
and 7 annas, which she paid on account of Mr. William Tayler, 
in discharge of a decree which Rani Asmedh Koer had received 
against him. It is almost unnecessary to consider whether the 
plaintiff was a volunteer in paying this money, or whether she 
paid it under compulsion, because it has been admitted by Mr. 


(1) 8. D. B., 1859, 402. (3) 8 WLR, 415. 
(2) 1W.R., 318. (4) 8 W.R., 49, 
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Paul, the learned counsel for Mr. Seyler, that the payment ” 
was not a voluntary one. me 

It-appears that the plaintiff idan an estate from Mr. 
William Tayler, for the sum of Rupees 55,900 ; that before the sale 
to the plaintiff, that estate had been attached in execution of the 
decree; and that the plaintiff paid the amount of the decree 
and interest, in order to prevent the property which she had 
purchased frdm being sold in execution. Itissaid by Mr. Tayler, 
that although the property was sold for Rupees 55,000, it was worth 
a great deal more, and in proof of that assertion, he has called 
a witness, who, if he is to be believed, has shewn that Mr. 
Tayler’s estimate of the value was very much under the mark, 
inasmuch as the estate was worth two lakhs. I do not believe the 
evidence of that witness. It is improbable that he, acting as the 
agent of Mr. Tayler, would have sold for Rupees 55,000 pro- 
perty which was worth two lakhs; but whether it was worth 
Rupees 55,000, 88,000, or 2,00,000, is wholly immaterial for the 
decision of this case. 

By section 235 of the Code of Civil Procedure, when property 
is to be attached in execution of a decree, the attachment is to - 
be made by a written order, prohibiting the defendant from 
alienating the property by sale, gift, or in any other way, 
and all persons from receiving the same by purchase, gift, or 
otherwise ; and by section 240 of the same Act, it is enacted that 
when any attachment shall have been made by actual seizure, or 
by written order as aforesaid, and in the case of an attachment by 
written order after itjshall have been duly intimated andamade 
known in manner aforesaid, any private alienation of the property 
attached, whether by sale, gift or otherwise, and any payment 
of the debt or debts or dividends or shares to the defendant 
during the’continuance of the attachment, shall be null and 
void. = 

Mr. Tayler, therefore, must, before he sold the propert > have 
been served with an order from the Court prohibiting him from 
alienating it. He must have been fully aware at the time of the 
sale, that any sale by him would be liable to be defeated by the 
decree-holder. 

Several witnesses have been called on the part of the defendant, 
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and have proved that the plaintiff, at the time that she purchased 
the estate, was aware of the attachment, Enayet Hossein swore 
that he informed the husband of the plaintiff of the attachment 
at the time of the execution of the deed of sale. Sheikh Eusuf 
Hossein swore that Enayet Hossein told the husband of the 
plaintiff in his presence in the house of Velayet Ali Khan, where 
the consideration-money was paid; and yet Enayet Hossein, 
who was acting for Mr. Tayler in selling the property, upon cross- 
examination stated that he did not remember at what place he 
told Ahmedulla about the lien. Ahmedulla, on the other hand, 
swears that he never knew of the attachment, and if it were 
necessary to decide upon the conflicting testimony of the 
witnesses in the cause, I should have little hesitation in deciding 
that the plaintiff, at the time of the payment of the purchase- 
money, was not aware of the attachment. It is hardly, likely 
that if she had been aware of the attachment, something would 
not have been said upon the subject. Enayet Hossein, who, 
according to his own evidence, took the precaution of telling 
Ahmedulla about the attachment, swears that he was acting for 
both parties; and yet, according to his evidence, nothing appears 
to have been said at the time of the sale as to whether the 
plaintiff in consequence of her being allowed to purchase the 
estate for what Mr. Tayler calls the trifling sum of Rupees 
55,000, was to take upon herself to discharge the debt which 
Mr. Tayler owed to the Rani. Even, supposing the plaintiff 
made a good bargain in buying this estate for Rupees 55,000, there 
was no obligation on her part, because she got the estate cheap, 
to pay Mr. Tayler’s debt. 

If it had been intended that she was not only to pay the 55,000 
rupees to Mr. Tayler, but was also to pay off the debt which 
Mr. Tayler owed to the Rani, the purchase-money would have 
been stated, as suggested by Mr. Twidale, to be the 55,000 rupees, 
and the aniount of the debt added, and part of the purchase- 
money would have been paid to the decrce-holder in satisfaction 
of her decree. It is clear beyond all doubt that the plaintiff has 
paid Mr. Tayler’s debt; that she was under no legal obligation 
to pay that debt as between her and Mr. Tayler ; that she did not 


pay the debt voluntarily, but under compulsion, to save the estate 
14—C 
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1868 __ which she had purchased, and for which she had paid, from sale 
See in execution of the decree; and under the ordinary rules of law, 
». of justice, and of equity, Mr. Tayler, who has had the benefit of 
We Taanee. having his debt discharged by the plaintiff, would be bound to 
repay the amount, Even if the plaintiff, knew that Mr. Tayler 
owed the money, and that the estate had been attached, that fact 
would make no difference unless she came under an obligation to 
Mr. Tayler to pay off that debt in consideration of his allowing 
her to have the estate for 55,000 rupees; yet Mr. Tayler contends 
that, because she got’ the estate cheap, she was bound to-satisfy the + 
decree against him. I see no reason to believe that Mr. Tayler 
would have sold the estate to the plaintiff or to:any one else for 
55,000 rupees, ifhe could have got*2,00,000 or even 88,000 rupees 
from any other person. This lady was no more bound without 
a contract to pay Mr. Taylev’s debt, because she got the estate 
for 55,000 rupees, than she was to pay Mr. Tayler the difference 
between 55,000 rupees, and 88,000 rupees, the amount at which he 
now values it, or the 2,00,000 rupees at which it was valued by 
his agent. 2 
In the case of Exall and Partridge (1), which was deeided on 
the principles of justice applicable as much in the mofussil as 
they were.in England, it was held that where the goods of a 
stranger were on the premises of another person, and were dis- 


trained by the landlord for rent in arrear, and the stranger was 
obliged to pay the rent in order to redeem his goods, he might 
recover the money paid from those who owed the rent. _ 

It was said by one (2) of the Judges that “the plaintiff could 
not have relieved himself from thedistress without paying the rent. 
It was not, therefore, a voluntary, but a compulsory, payment. 
Under these cireumstances, the law implies a promise by the 
three defendants to repay the plaintiff.” It was said by another 
Judge (3): “One of. the propositions stated by the plaintifi’s 
counsel certainly cannot be supported; that whoever is benefited 
by a payment made by another is liable to an action of assumpsit 
by that other, for.one person cannot, by a voluntary payment, raise 
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an assumpsit against another ; but there was a distress for rent 
due from the three defendants ; the notice of distress expressed 
the rent to be due from them all; the money was paid by the 
plaintiff in satisfaction of a demand on all, and it was paid by 
compulsion, Therefore, I am of opinion that this action may be 
maintained against all the three defendants.” 


Here, then, was a debt of Mr. Tayler, paid under compul- 
sion by a person who was under no obligation to pay it, and the 
plaintiff is entitled to recover the amount. -It is unnecesssary, 
therefore, to gonsider or to decide whether there was any frau- 
dulent' concealment on the part of Mr. Tayler of the fact that 
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the estate had been attached, or to enter into the question whe- . 


ther the recital in the deed amounted to a covenant thot Mr. 
Tayler had power to sell. 


The legal maxim, caveat emptor, has been misapplied. It is 
wholly inapplicable, and has no bearing whatever upon the pre- 
sent case, 


The Principal Sudder Ameen says, that “the concealment, if 
it was one, was by no means fraudulent ;” but I feel at a loss to 
understand what notions the Principal Sudder Ameen entertains 
of fraud when he holds that if a gentleman sells an estate which 
he knows has been attached under a decree against him, and 
conceals the fact from the purchaser, and receives the purchase- 
money, is @ concealment which does not fall within the class 


* of fraudulent. 


Cases have been cited to show that if an execution case is” 
struck off the file, any attachment which has been made under 
that execution necessarily falls to the ground. 

Section 245 of the Code of Civil Procedure enacts that, “if the 
amount decreed, with costs and all charges and expenses which 


may be incurred by the attachment, be paid into Court, or if. 


satisfaction of the decree be otherwise made, an order shall be 
issued for the withdrawal of the attachment, and if the defendant 
shall desire it, and shall deposit in Court a sum sufficient to 
cover the expense, the order shall be proclaimed or intimated 
in the same manner as hereinbefore prescribed for the proclam- 
ation or intimation of the attachment, and such steps shall be 


92 


1868 


Mussr, 
ZABURAN 


vw 
W. Tavcer. 


sir a 
Tee 


HIGH COURT OF JUDICATURE, CALCUTTA (B. L. R. 


taken as may be necessary for staying further proceedings in 
execution of the decree” 

I find no authority in Act VIII. of 1859 for saying, that an 
attachment is at end if the execution case is struck off the 
file ; and, therefore, if it became necessary to decide upon that 
point, I should refer the case to a Full Bench. No one, I 
presume, will contend that if a Judge finds that he has struck 
off an execution case improperly, he cannot restore it to the 
file, but that the case must proceed de novo. In this case, 
according to the statement which must be taken all together, 
“the execution decree case had been for a time struck off the 
register when the sale took place, and subsequently the 
case was revived, when a sale proclamation issued, on which 
the plaintiff preferred a claim, and on the claim being rejected, 
she paid the amount for which the property had been attached,” 
There has been no case cited which goes to the extent ofiholding 
that if an execution case is struck off the file, anda proclamation 
issued upon the attachment which had issued before the case was 
struck off, the sale would be subject to all encumbrances created 
by the debtor between the time the attachment was made and the 
time the property was sold, on the ground that the effect of the 
attachment was destroyed for ever by the striking the case off the 
file. Though not expressly in point, the case of Raja Mahesh 
Narayan Sing v. Kishanand Misr (1) has a strong bearing upon 
the point, 


For the above reasons, it appears to me that Mr, Tayler is 


bound to refund the money which the plaintiff was compelled to 
pay, and did pay, in order to save the estate, which she purchased 
and paid for, from being sold under the execution. Plaintiff is 
also entitled to interest at 12 per cent. upon that amount from 
the date of payment, véz., the 25th February 1867, to this date, 
She will also recover from the defendant the costs incurred by 
her in the lower Court and in this appeal. This decree to carry 
interest at the rate of 12 per cent. to the time of realization. 

~ The decree is given against Mr. Tayler alone, and the suit is 
dismissed against Mr, Kelly, without costs. 


~ (1) 9 Moore’s I, A., $24, 


; Law Ravonre, 
nb Mar, 1969, 


VOL. Ij APPELLATE JURISDICLION—CIVIL. 93 


Mirrter, J.—I entirely concur. I feel no hesitation inhold- 1868 
ing that the plaintiff is entitled to recover, both upon the ground ~ Mussr. 
that she paid a debt due from Mr. Tayler to Rani Asmedh cian ' 
Koer, when she was under no obligation to pay it, as also upon W. Taruae. 
the ground that a fraud has been perpetrated against her by Mr. 

Tayler in concealing from her the fact that the estate sold by 

him to her was under attachment in execution of a decree of 

Court. I should have been extremely sorry if the state of the 

law were otherwise. . 
Before Mr, Justice Kemp und Mr. Justice E. Jackson. 


KAILASH CHANDRA ROY ann ornens (Praiwtirrs) v, HIRALAL 


x serait 1868 
SEAL anp otuers (Derenpants). , Noo. 25. 


Enhancement of Rent—Mokurruri. 


Langpad been let under different pottas to a man for building and horticultural 
purposely to be enjoyed by him, his sons, and his sons’ sons for ever, at a rent men- 
tioned in the pottas. Held, the rent was not liable to enhancement, 

Baboos Hem Chandra Banerjee and Ambika Charan Bose for 
appellants. 

Mr. Mackenzie (with him Mr, Allan and Baboo Ashutosh Dhur) 
for respondent. 

The facts of these cases (which were heard together) and the 
arguments raised in special appeal, sufficiently appear in the 
judgment, which was delivered by 

Kemp, J.—-These two cases were taken up together, and were 
very fully and ably argued on both sides, As very important 
points arise in the case, we have taken time to consider the judg- 
ment, which we now proceed to deliver. 3 

The plaintiffs sue to obtain from the defendants a kabuliat 
at an enhanced rate. The defendants pleaded that the lands 
were protected from enhancement by their potjas. Both Courts 
have dismissed the plaintiffs’ suitse The J udge’s decision is 
entirely based upon two decisions passed in the years 1842 and 
1844, which the Judge holds to havé decided finally that these . 
pottas protect the tenure of the defendants from further enhance- 


* Special Appeals, Nos. 789 and 902 of 1868, from decrees of the Judge of Hooghly 
affirming decrees of the Deputy Collector of that District. Se 1% 
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1868 ment. The Judge, therefore, treating the question as res-adjudi- 
cuasona Ro a cata, has confirmed the decision of the first Court, dismissing the 
plaintiffs’ suit. Mr, Allan for the respondents took a prelimi- 
nary objection that the present suit was not cognizable in a 
Revenue Court, and in support of his argument he referred us 
to two decisions: Rani Swarnamayi v. Rev. C. Blumhardt (1) 
and Kali Krishna Biswas v. Srimati Janki (2). This plea 
was not taken below, and as it is one that will lead, if allowed, to 
further litigation between the parties, and put them to further 
expense, it behoves the Court to consider very carefully whether 
the cognizance of the Revenue Courts is really barred or not. 
In the case of Rani Swarnamayi v. Blumhardt, the land was 
taken for the specific purpose of building a Church. In the 
other case, the land was taken for the specific purpose of con- 
structing a “basa-bari” or lodging house. The quantity of land 
granted in the latter case was very small; and the learned Jridges te 
‘in that case decided that the main object of taking the leage ‘was 
to construct a dwelling house on the land; and that the cultivae * 
tion of the soil, if any, was entirely subordinate to that purpose. 
In the first decision quoted, the Judges laid great stress upon the 
acknowledged purpose for which the land was leased, namely, thé 
building of a Church and a School in the Church compound. In 
the present case, the original purpose for which the lands were ~~ 
taken differ materially from the purposes for which the lands were 
taken in the cases just referred to. It appears that these lands 
were originally taken by Mr. Brightman under four pottas, 
dated respectively the 6th of Sraban 1221, the 22nd of Bhadra 
1222, the 2nd of Paush 1226, and 9th of Aghran 1223. The 
first potta was for a very small piece of land, and was taken for 
the purpose of making a garden, In the next year, or in Bhadra, 
a further piece of land was taken for the purpose of building a 
house, and for a garden also; and the two latter pottas of 1223 , 
_and 1226 were taken, we infer, for the same purpose, that is, 
-.for a garden. Although the pottas themselves do not specially 
. state for what purpose the land was taken, we say we infer that 
these two latter pottas were taken for a garden, because there is 
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a stipulation in the pottas that the lessee was to pay the Chowki- 
dar’s wages to watch the garden, and not the lessor. 


‘ CHani 
The total arca covered by these pottas is 60 bigas, 15 cottas. 2. 


Now, it can hardly be said that this land, which was originally 
taken for horticultural cultivation, is entirely subordinate to the 
house which was erected on it, We, therefore, think, that on the 
question of jurisdiction, taking into consideration that this point 
was not raised below, and that to open it now would be to bring 
upon the parties further litigation and expense; and, lastly, taking 
into consideration that the facts disclosed in those decisions do 
not in all respects tally with the facts disclosed in the present 
case, and have not hitherto been followed by other Benches, we 
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overrule the preliminary objection, and procecd to try the appeal | 


on the other points raised, 
The first point raised by Baboo Hem Chandra Banerjee tor the 


7 appellants was, that the J udge has based his decision entirely, 


upén the two decisions of 1842 and 1844, taking these decisions: 
* ts res-adjudicata; and as the Judge has, as alleged by the Baboo 
fot taken any evidence as to the bona Jides of these four pottas, 
the pleader has pressed us to remand the case in order that the 
appellants may have an opportunity of adducing evidence to 
show that these pottas are not genuine. We are of opinion 
that the judge was wrong in treating these decisions as res-ad- 
judicata. In one case Madhusudan was the plaintiff, and 
Livingstone, the original lessee under the pottas, was the defend- 
ant. In the other suit, Livingstone was. the plaintiff, and a ryot 
subordinate to him was the defendant, 
In the first put, in which Madhusudan was plaintiff, he 
alleged: that he held 8 bigas under a potta from the prede- 


cessors of the plaintiffs in this case, and that Livingstone, in 


collusion with the zemindar, had ‘disposessed hin, Madusudhan, 
of 4 bigas out of these 8 bigas. The defence of Livingstone was 


that the lands claimed formed part of the land leased to him ° 


under the. 4 pottas which are now. under consideration. The 
predecessor of the present plaintiffs supported the claim of Madhu- 
sudan. Livingstone, in support of his defence, filed these very 
4 pottas, and the suit of Madhusudan was dismissed on the” 
ground that he had failed to prove that Livingstone had, dis- 
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1868 _ possessed him of the 4 bigas, and that the land formed part of the 
RAtbiae 2 holding of Livingstone. In that case no issue was raised as to the 
bona fides of the 4 pettas, the subject of the present suit, and there 
was no decision as between Livingstone and the present plaintiffs . 
on‘the question of the bona jides of these pottas. In the other 
suit, in which Livingstone was plaintiff, the suit was to eject a 
ryot, on the ground, that on the terms of that ryot’s kabuliat he 
was liable to ejectment. The decision in that suit turned entirely 
upon the question whether, under the terms of the kabuliat, the 
ryot was liable to ejectment or not. In that suit, Mr. Livingstone 
obtained a decree, but no issue was raised, nor was any decision 
come to with reference to the bona-fides of these 4 pottas. We 
think that the Judge was wrong in law in holding that the ques- 
tion of the bona fides of these pottas was finally determined by 
these decisions. 

We now come to the question whether we ought to remand 
this case to enable the appellants to adduce evidence to show that 
these pottas are not bond fide. On this point, after due consideration, 
we think we should be wrong in remanding this suit, for although 
the two decisions of 1842 and 1844 are not res-adjudicata, we think _ 
that the conduct of the predecessors of the plaihtiffs in those 
suits was such as to amount to an admission or acquiescence on 
their part, in the bona fides of these pottas. One of the plain- 
tiffs in this suit, or the Banerjee plaintiff, was represented in the 
suit of Madhusudan and the father of the present Banerjee 
plaintiff, or Umacharan Banerjee, who was then a servant of 
Mr. Livingstone, took back these very pottas from the file 
of the Civil Court, and gave a receipt for the sarge. This fact is 
clear on the endorsement on the back of the pottas. Further, 
in the suit of Madhusudan, the answer of the Banerjee defen- 
dant was to the effect, not that Mr. Livingstone was not hold- 
ing under these pottas; but, on the admission that though he 

-. did hold under these pottas, the lands claimed by Madhusudan 
did not form a portion of the lands covered by the pottas of 
Mr. Livingstone. 

Two of these pottas are more than half a century old, 

and the rgmaining two very nearly half a century; and in 
,two suits of a quarter of a century ago, these pottas were 
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filed and the answer of the Banerjee defendant in the suit 1868 
of Madhusudan was filed subsequent to the-date upon which Tee 
these pottas were filed. It cannot, therefore, be said that he Hae 
had not an opportunity of questioning then and there the bona 
Jides of these pottas. These pottas have passed, first from 
Mr. Brightman to Dinanath Mullik by a formal deed of sale, 
drawn up in the English form; secondly, from Dinanath Mullik 
to Livingstone and Co., and lastly, from Livingstone and Co. 
to the present defendants. The plaintiffs or their predecessors 
have stood by and allowed valuable buildings and dockyards to 
be constructed on these lands, and now, after the lapse of half 
a century, when it is impossible to expect that the defendants 
can be able to bring witnesses to attest these pottas, the plaintiffs 
question the buna fides of these pottahs. 

In special appeal it is not very distinctly stated that the 
Judge refused to take evidence; nor dowe think that if such 
evidence had been pressed upon the Judge, he would have refused 
to receive it. At all events, there is nothing on the record which 
has been shown to us to prove that the Judge did refuse to 
receive this evidence. We, therefore, do not think it necessary to 
remand this case for further evidence. We now come to the 
last point taken in appeal, namely the terms of the pottas. 
The question raised in special appeal was, whether, under the 
terms of the pottas, the lands covered by them are liable to 

« enhancement or not. 

It is contended for the special appellants that these pottas are 
not mokurruri pottas, and that there is nothing in the terms of 
the pottas which fixes the rate of rent to be paid. On the other 
hand, it has beed urged for the defendants, special respondents, 
that although the word “ mokurruri” does not occur in the 
pottas, it was not absolutely necessary that any formal words 
should be used in conveying a right to hold at a fixed rate; and 
in support of this contention, Annada Prasad Banerjee vy. 
Chunder Sekhar Deb (1), decided by Justices Seton-Karr and 
Glover, has been quoted. Now it is clear from the terms 
of these pottas that they were not ordinary pottas, such as are 
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1868 taken by ryots for cultivating purposes. They were taken for 
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building and horticultural purposes, and the lands were to be 
enjoyed by the lessee and his sons and their sons’ sons for ever (1). 
Under these pottas the original lessee and the various parties 


who have derived title from him have held for half a cen- 
tury, paying the rent stated in the pottas. They have been 
allowed, on the faith of these pottas, to expend large sums of 
money in constructing buildings and dockyards; and, therefore, 
taking into consideration the nature of the leases, the position of 
the parties, and the circumstances under which the contract was 
originally made, we cannot, sitting in special appeal, say that 
the Judge has placed on the pottas a construction which they 


(1) Before Mr. Justice Loch and Mr. Justice 
Glover. 


ANAND LAL DAS (Prarstive) x, MUS- 
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Plaintiff sued defendant for a kabuliat at 
enhanced rates. The defence was that it had 
‘peen found in a former suit that the defend- 
ant held a mokurruri teure which was not 
Fable to enhancement. It appeared that in 
that suit the zemindars had conspired with 
aparty to oust defendant from the lands held 
by him, producing a forged kabuliat to sup- 

t their claim, and suppressing a potta 
which defendant alleged would have shown 
his title to be in perpetuity. The Courts 
found that the legal presumption arising from 
the factious acts of the zemindar was that 
defendant “had a ‘mokurruri’ title,” and 
could not be ejected. The present plaintiff 
was auction-purchaser of the rights and 
interests of the zemindar above-mentioned. 
The lower Courts held, that he was barred 
from enhancing defendant’s rent by the deci- 
sion above referred to. The High Court on 
special appeal (Loca and Bay.ey, JJ.) 
found that the only point determined in the 
former suit was the perpetuity of the tenure; 
that the fixity of its rent had not been in 
issue ; and that the word ‘ mokurruri,’ imply- 
ing fixity of reat, was erroneously now in 
the judgment for mourasi, denoting perpe- 
tuity of tenure. The case was remanded. 

: On remand the Judge held, that the sup- 
pression of the potta by the zemindar in 
the former suit being a fact, found the same 
legal presumption as to fixity of defendant's 


rent arose, as arose in regard to the perpetuity 
of his tenure. The Judge further remarked 
that he had never heard of a mourasi tenure 
which was not also mokurruri, though there 
might be mokurruri tenures not mourasi. 


15 Mar., 1869: 


Plaintiff appealed specially against this 


finding. 


Baboo Hem Chandra Banerjee for appel- 
lant. 


Mr. C. Gregory for respondent. see 


The judgment of the Court was delivered 
by 


Locu, J.—A mourasi tenure does not ne- 
cessarily carry with it fixity ofrent, It gene- 
rally does, but that is a matter of evidence, 
The presumption which the Judge considers 
to arise in this case against the zemindar 
by reason of the non-production of the origi- 
nal kabuliat, does not arise against the 
plaintiffs in this suit, because though he now 
Tepresents the former zemindar, he is a pur- 
chaser at auction; and having no privity 
with the former zemindar, he does not. stand 
in a higher position than the former zemin- 
dar as to any right he may claim, but being 
a stranger no presumption can arise against 
him from the tortious acts of his predeces- 
sor. The respondent in this case has given 
no proof whatever as to the fixity of his 
rent, and under such circumstances he can 
elaim no higher position than a right of oo- 
cupancy. We would, therefore, set aside the 
order of the Judge, and decree this appeal 
with costa. 
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cannot legally bear. For the above reasons we confirm the deci- __ 1868 


sion of the Judge, and dismiss these special appeals with costs 6 Kanasn 


. ‘HANDRA Roxy 
and interests. 2. 


Himacan Sean, 

Jackson, J.—I quite concur in the orders which my learned 
colleague would pass in these appeals, and also in the grounds 
upon which he would pass these orders. There is one point, how- 
ever, upon which I would go somewhat further than he does— 
that is, on the question as to whether the Judge decided these 
points solely as res-adjudicata, or whether he did not also look to 
the conduct of the parties, My impression is that he wrongly 
used the words res-adjudicata. ‘There can be no doubt that no 
issue was raised as regards these pottas in former litigations, 
and adjudication was made regarding them; and, therefore, the 
question of their genuineness was not a res-adjudieata, The Judge, 
however, seems to consider them res-adjudicata, because they were 
put forward in suits to which both the representatives of the 
present parties were parties, and because no objection was then’ 
raised by the representatives of the present plaintiffs, and because 
from that time to this no objection has ever been raised by them, 
This of course is not res-adjudicata, but it is, in my opinion, final 
and conclusive evidence of the genuineness of these pottas, The 
Plaintiffs’ ancestors at that time, knew of these pottas, saw these 
pottas, and made no objections to these pottas. They had a far 
better opportunity of knowing whether these pottas were genuine 
than their descendants a quarter of a century afterwards, 

Under these circumstances, I think that it was quite right of 
the Judge to decide that these acts, and the silence and acquies~ 
cence of the plaintiffs and their representatives, for half a, century 
in the possession of the defendants under these’ pottas, was con- 
duct of that description which precludes them from now making 
and raising any objections to the pottas. They have stood by 
and have allowed the defendants to purchase the grounds, and to 
erect -valuable buildings on these grounds on the faith of the 
pottas; and it appears to me that it would be allowing the plain- 
tiffs to act fraudulently to permit them now to come forward and 
impugn their genuineness, 


100 


1868 
Dee. 1. 





HIGH COURT OF JUDICATURE, CALCUTTA [B. L. BR. 


Before Mr. Justice L. S. Jackson and Mr, Justice Mitler. 


RADHA GOBINDA SHAHA (Prarstirr) 2 SHEIKH TAWKU 
JAMADAR (Derenpant.)* 


Attachment—Proceeds of Sale of Property attached—Distribution among Decree- 
holders—Act VILL. of 1859, ss. 270, 271. 


A creditor holding several decrees against the same judgment-debtor, cannot take 
ont simultaneous attachments against that debtor’s property, so as. to entitle him to 
have all his decrees paid in full to the exclusion of other attaching creditors. He 
can only be regarded as first attaching-creditor in respect of one of the decrees 


which he held. 

Tue plaintiff sued to set aside ah order made by the Court 
executing a decree, whereby a distribution was made of the sale 
proceeds of the properties of one and the same judgment-debtor 
amongst the plaintiff and the four defendants. Plaintiff had four 
decrees against the same judgment-debtor. In execution he 
attached his debtor’s property in the year 1865. A claim to the 
property attached having been advanced, the attachment was 
taken off, and he was forced to bring a suit to have the property 
so released declared liable to sale in satisfaction of his decrees. 
He succeeded in that suit, and afterwards in (1865) took out 
another attachment in respect of one of his four decrees. Subse- 
quently he also attached the property in respect of his remaining 
decrees, as did also other judgment-creditors, namely the defen- 
dants in the suit. This suit was brought for a declaration that the 
plaintiff was entitled to satisfaction of all his decrees, before the 
other attaching-creditors received anything. Those creditors were 
not parties to the suit which the plaintiff had brought against the 
successful claimaints, The Officiating Sudder Ameen dismissed 
the plaintiff” gsuit, on the ground that no suit was maintainable under 
section 270, Act VIII. of 1859, for the reversal of an order for dis- 
tribution against the provisions of that section, relying on the 
decision in the case of Harish Chandra Sircar v. “Azimooddin 
Shaha (1); secondly, that the attachment at first sued out had been 


* Special Appeal, No. 1536 of 1868, from a decree of the Principal Sudder Ameen 
of Dacea, affirming a decree of the Officiating Sudder Ameen of that district. 


(1) Spec. W. R., 181. 
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nullified by the admission of claims. Subsequently, the amount 
of the decree, for which attachment was at first made by him, had 
been paid in the first place ; moreover, the cost of the regular suit 
had been separately awarded to the plaintiff. 

This decision was confirmed by the Principal Sudder-Ameen, 
and the plaintiff thereupon appealed to the High Court. 


Baboos Kali Mohan Das and Anand Chandra Ghosal for 
appellant. 


Baboo Ramesh Chandra Mitter for respondent. 


Jackson, J. (After stating the facts).—In special appeal it is 
contended that the plaintiff was so entitled in respect of all the de- 
crees, on one of which, it is alleged, that the attachment did take 
place; and inasmuch as the fact of attachment in the four suits does 
not plainly appear, we are asked to remand the case to the lower 
Court, in order that an issue may be framed and tried on this 
point. It appears to me that this was a point which the plaintiff 
in his view of the case, was bound to take in regular appeal; 
for if, as he considers, he was entitled to the relief he asked for, 
on the ground that he had actually attached in all his four suits 
in the year 1864, and if he had been prejudiced by the omission 
of the Court of first instance to frame an issue, and so enable 
him to tender evidence on that point, it was his business distinct- 
ly to complain of th&t omission in the regular appeal, and if he 
failed to do wo, the lower Appellate Court could not be expect- 
ed to give relief upon a point not raised before it. But it 
seems to me that the question is not material, for it must. be 
conceded that if the plaintiff did not actually attach in all four 
suits, he must have attached first in one of them, and the other 
three would have been subsequent attachments, no matter at 
how short an interval of time, and, as subsequent attachments, 
they would take rank with all other subsequent attachments. 

It cannot, I think, be said that a creditor, holding several 
decrees against the same judgment-debtor, can take out simul- 
taneous attachments against that debtor’s property in such a 
manner as to entitle himself, under section 270 of the Code of 
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188 Criminal Procedure, to have all his decrees paid in full to the 


Ranma exclusion of other attaching creditors. I understand the words 
Srna’ of section 270, viz. “the person on whose application such property 
Sunixn was attached” to mean not the individual but the executing- 
Ia. creditor, looking upon him simply as the person interested in 
that particular suit. 

Then it cannot be said that there is any efficacy in the diecsoey 
which the plaintiff obtained declaring him entitled to be paid 
in all the four suits out of the property attached and released, 
beoause the defendants before us were no parties to that decree. 

It was contended that the four attachments, made in the year 
1864 (if there were four attachments,) were revived by the 
efficacy of the decrees which the plaintiff obtained against the 
claimants; but plaintiff’s own conduct in afterwards taking out 
aseparate attachment in the first of those cases appears to mili« 
tate against this view. Whether or not, however, I think as I 
have already said, that the plaintiff can only be regarded as first 
attaching creditor, in respect of one of his decrees which he 
held; consequently, on this ground the Court below ought to 
have dismissed his suit. 

The special appeal, therefore, in my opinion, must be dismissed 


with costs. 


Mirtrer, J.—I concur with my learned colleague in dismis- 
sing-this appeal. 
e 
Before Mr. Justice Phear and Mr. Justice Hobhouse. 
UMATARA DEBI (Prarntier) v. KRISHNAK AMINI DASI ann 
Dee. % orners (Drrennants.)* 
Res-judicata— Cause of Action—Act VIIL. of 1859, 2, 2. 


A sued B to recover possession of certain lend, claiming it as part of her talook, 
In a former suit, A had sued B to recover possession of the same land, claiming it 
as towfir (or excess), and her snit had been dismissed. Held, that A’s present suit 
was barred under section 2 of Act VIII. of 1859 (1). is 





THIs was a suit instituted in the Court of the Principal 
Sudder Ameen of the 24-Pergunnas to obtain possession of 


* Regular Appeal, No. 19 of 1868, froma decision of the Principal Sudder Ameen 


of the 24-Pergunnas. 
(1) See Kriparain v, Bhagwan Das, 1B. L, RB. (A. C.), 68. 
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777 bigas, 10 katas, and 9 chataks of land, which the plaintiff 1868 
alleged belonged to her talook Mauza Shahazadpore. ‘The Usravara Dyer 
plaintiff had brought a suit in 1854, against the defendants, for Kntsuwaca- 
a ‘ * . mint Dasi. 
possession of a certain quantity of land, which she claimed as 
towfir, or excess land, of her talook Shahazadpore, and her suit 
was dimissed. The Principal Sudder Ameen, on the evidence, 
game to the conclusion that the land claimed by the plaintiff in the 
present suit was the same as that for which she had sued before ; 
and, consequently, held that the plaintiff's claim was barred by 
section 2 of Act VIII. of 1859. The plaintiff appealed to «the 
High Court, and her grounds of appeal bearing on the question 
of res-judicata were the following :— 
1. “ Admitting that the land now sued for was identical with 
that claimed in the tow/ir suit, the present action is not affected 
by resjudicata, The Principal Sudder Ameen has wholly erred 
in the application of the doctrine aforesaid,” 
2. “The several tests by which Courts of Justice are to 
determine, whether a suit is affected by res-judicata, are wholly 
wanting. In the present suit the claim isdiflerent, the right 
asserted would be different, the issues would be different, and 
the adjudication of those issues can never clash with the decision 
in the other case,” 


Baboos Anukul Chandra Mookerjee and Ashutosh Chatterjee 
for appellant. : 


Baboos Annada Prasad Banerjee and Ramesh Chandra Mitter 
for respondent. 


The judgment of the Court was delivered by 


Puear, J.—This is a suit to recover possession of certain 
land from the defendants. The present plaintiff also, in 1854, 
instituted a suit against the present defendants to recover posses- 
sion of land from them. 

Iam distinctly of opinion from the evidence that the land 
which is the subject of the present suit was part of the land 
which the plaintiff sued for in 1854. She was defeated in the 
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1868 suit of 1854, and has never had possession of the land in ques- 
UyaranaDunt tion since that date. It follows, therefore, as it appears to me, 
Krisaxaxa- that her cause of action was in both suits the same. In both 
MINTDABE she sought to recover from the defendants the same land on the 
ground that it was wrongfully withheld from her by them, and 
the wrong-doing of the defendants was the same act or series. 
of acts in the one case as in the other. It is true that the title to 
possession on which the plaintiff’ now relies is different from that 
which she set up in the suit of 1854. In the present suit, she 
claims the land as being part of her talook Shahazadpore, while 
in 1854 she maintained that this land was éow/fir which she had 
reclaimed and occupied as proprietor of the talook, and on that 
account was entitled, as against the defendants, to have settled with 
her by Government. But I think the difference in the 
title put forward does notchange the cause of action 
within the meaning of section 2 of Act VIIF. of 1859. 
The plaintiff's cause of action, that which obliges her 
to seek the aid of a Court of justice, is simply this, namely : 
that she is, as she alleges, wrongfully deprived by the defendants 
of the enjoyment by possession of certain land which she is 
entitled to have. It is for her at the trial to make out suchi a 
title to possession as will prevail against the defendants. If 
she omits to put forward her strongest title or her real title, so 
much the worse for her. The adjudication in the suit determines 
as between her and the defendants not only the matter of the 
particular title which she sets up, but the actual right to posses- 
sion at the date of the plaint, by whatever title it might be 
capable of being then supported. 

It appears to me that this suit is barred by the operation of 
section 2 of Act VIII. of 1859; and, consequently, that this 

appeal should be dismissed with costs, 


HosHovseE, J.—I am of the same opinion. 7 
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Before Mr. Justice Kemp and Mr. Justice E. Jackson. 


TULSI SAHU ann orners (Peaintirrs) ». MAHADEO DAS arp 
anotuer (Derenpants.)* 


Registration Act (XX. of 1866), ss. 82 to 84—Refusal to register,—Act XVI, 
of 1864, s. 15. 


A sued B to enforce registration of a potta, on the allegation that the Registrar 
had refused registration on the gound that B denied before him the execution of the 
deed. Held that, under Act KX. of 1866, a suit would not lies A should have 
proceeded under section 83 of the Act. 

Tuts was a suit to enforce the registration of a deed, being a ticca 
potta, of which the defendants, before the Registrar of Deeds, 
denied the execution. The Judge held that the suit would not lie, 
inasmuch as Act XVL. of 1864 had been repealed by Act XX. 
of 1866, artd that section 15 of the former Act, under which a suit 
might be brought to enforce registration, had been replaced by 
section 84 of the latter Act, in which section the course is laid 
down which ought to be pursued when a Registrar refuses to 
register a document, the registration of which is compulsory, 
The suit of thé plaintiffs was, therefore, dismissed with costs, 


The plaintiffs appealed. 
Mr. BR. E. Twidale for appellants. 


Mr. C. Gregory for respondents. 


Kemp, J. (after stating the facts as above, continued) :—The 
decision of this case was postponed for the decision of Sheikh 
Rahmatulla v. Sheikh Sariutulla Kagchi (1) referred to by this 
Bench. That decision has now been received, although the point 
for decision in this.case has not been distinctly decided by the Full 
Bench, inasmuch as the point referred to them was a different 
one; still, from the remarks of some of the learned J udges who 
formed the Full Bench, we think it may be gathered . that, 


* Special Appeal, No. 1492 of 1868, froma decree of the Judge of Tirhoot, 
reversing a decree of the Sudder Amech of that district, 
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although the point was not actually before them, they were 


TersiSanu of opinion that a regular suit to enforce registration, the party 
Marapeo Das, having neglected to pursue the steps laid down in section 84 of 


Act XX. of 1866, would not lie. Under the former Act, Act 
XVI. of 1864, and under section 15 of that Act, if a District 
Registrar or a Deputy Registrar refused to register an instru- 
ment, it was lawful for any person interested to institute a regular 
suit to establish his right to have such instrument registered; but 
the provisions of this section of the older law are omitted in the 
later law, namely Act XX. of 1866, and from the report of the 
Select Committee of the Council of Governor General of India (1). 
Upon the later law, it is clear that the Legislature intentionally 
abolished the regular suit which, under section 15 of the former 
law, a party whose deed the Registrar had refused to register 
could bring to establish his right to have such instrument regis- 
tered, for in paragraph 16 of the report of the said Committee the 
following passage occurs: “ Sections 82, 83, and 84 made plainer 
“the remedy for refusing to register; section 83 abolishes the 
“ proposed regular suit, and substitues an application to the Court 
“by a petition.” From this it is clear that in the first draft of 
Act XX. of 1866 it was proposed to make it lawful for any per- 
son interested to institute a regular suit, and this privilege was, 
therefore, intentionally withdrawn when the bill was passing 
through the Select Committee. 

In the present case, the plaintiff having neglected to avail him- 
self of the temedy which the law gave him under section 84, he 


{1} See Donegall v. Layard, 8 H. of L. 
Ca,, 465. In that case the question was 
as to the application of 12 and 13 Vict, c. 
105 (Iv.) It was stated by counsel in argu- 
ment, that the Master of the Rolls (in 
Trelaud) had examined the various clases 
of the private Acts and of the Statute, 
and also referred, in sapport of his opi- 
nion, to the amendments, which had been 
introduced into them as they went 
through committee. The Lord Chan- 


“eellor remarked : ‘His Honor onght to 


have confined himself to what appeared 
on the Statute Book.” And in his judg- 
ment, the Lord Chancellor, again refer- 


ring to this, said: “Ineed hardly observe, 
that along with the whole profession of 
the law in Ireland and in England, and 
with the public at large, I sincerely en- 
tertain the highest respect for that dig- 
tinguished Jndge, the present Master of 
the Rolls in Ireland. But I must lament 
that his zeal to do justice has led him in 
to inquiries respecting this Act of Parlia 

ment which could not legitimately assist 
him in construing it, and which, I think, 
unfortunately induced him to change the 
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sound construction which he had ‘twice’ 


before put upon it.” 
concurred, 


The other Lords 


| 
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has only himself to blame. We may also observe that, as _._ 1868 
remarked by the learned Chief Justice in the decision of the Full Tuts Sanu 
Bench above alluded to, a purchaser or lessee, as the present Mauanuo Das, 
plaintiff is, can always protect himself, and if he does not, it is his 
own fault: he should take care before he pays his purchase- 
money, or as in this instrument, advances money on a zurpeshg; 
lease, to get the deed registered or to obtain an authenticated 
power of attorney from the vendor or lessor, authorising some one 
in whom the purchaser or lessee has confidence to register the deed 
or lease as agent of the vendor or lessor. 
We are, therefore, of opinion that the J udge was right in law 
in holding that the suit of the plaintiff would not Iie. 
We dismiss the special appeal with costs bearing interest, 


&, Jackson, J.—In the decision (1) which I recorded on the 
occasion .of the former suit which has been referred to by my 
learned colleague, and which was subsequently decided by a Full 
Bench of this Court, I stated my opinion that the right to bring 
a separate suit to euforce registration had not been taken away 
by Act XX. of 1866. 

The Judges who decided the Full Bench suit have nearly all 
stated their opinion that that power to bring a suit no longer 
exists, and therefore I do not press that opinion any longer. In 
addition to that, it would appear very distinctly, from what we 
have since elicited on examination of the report of the Select 
Committee of the Legislature which passed the law, that the 
Legislature did intend to abolish and did abolish in fact the 
power to bring a separate suit. In the dratt Act, which was 
originally published, there was a distinct section which stated that 
a person who had failed in obtaining registry could bring a 
regular suit, and it was distinctly declared in that section that for 
the purposes of that suit the unregistered deed might be received 
in evidence. The Select Committee deliberately altered that 
section, and substituted in its "place the procedure by petition. 
I think it would have been better, had it been distinetly stated in 
the Act that the power to bring a suit was abolished. I think that 


Q)1 BL RF, BY, 60, 
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1868 many people may be misled by its not having been so distinetly 
Tout Sanu stated 5 I think that the plaintiff im this case has certainly been 
MauavzoDas.misled by it. However that may be, as it is for this Court 
to carry out the law as it has been passed, if the plaintiff has 
made a mistake, the Court cannot assist him. The plaintiff's 
remedy was by petition to the Judge, and not by a civil suit. 
The civil suit must therefore be dismissed. 





Before Sir Barnes Peacock, Kt., Chief Justice, and Mr. Justice Mitier. 


1868 In tae matrer or J. HOLLICK anp orners.* 
Dee, 12. 





Attachment of Salaries of Railway Servanis—Jurisdiction of Mofussil Smatl 
Cause Courts—Procedure—Act VIII. of 1859, ss. 236, 239, and 240, 


Salaries or other debts due from the Railway Company to any of its servants can 
be attached in satisfaction of a Small Cause Court decree under Act VILL of 1859, 
section 236. 

The uttaching Court must make a written order to be fixed up in some conspicu- 
ous part of the Court-house, and a copy is to be delivered or sent registered hy post 
to the debtor. ‘The registered letter should be addressed to the agent of the Railway 
Company at the Head Office of the Company, It nced not be sent through the High 
Court, although the Head Office is within the jurisdiction of the High Court. 


CERTAIN money decrees having been obtained in the Small 
Cause Court at Monghyr, against some of the East Indian Rail- 
way Company’s servants, in execution of one of the decrees, the 
Judge wrote to the Chief Paymaster, E. I. R. Co., at Calcutta, 
requesting him to attach and remit to his Court the amount of the 
decree from pay or any money due to the judgment-debtor. The 
Railway Company replied that they could only recognize an 
attachment issuing from the High Court: 

Thereupon the Judge of the Small Cause Court submitted 
the following questions for the opinion of the High Court: 

ist.— Whether the salaries of the Railway servants can be 
attached and deducted in satisfaction of Civil Court decrees ? 

2nd.—Is there any necessity for this Court to make the High 
Court, or any other Court, a medium in exercising the powers of 
attachment and deduction of salaries of judgment-debtors belong- 
ing to the Railway or any other department? 


* Reference to the High Court by the Judge of the Small Cause Court at 
Monghyr. 
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3rd.—Can this Court lawfully send an order of attachment and _1868 
deduction of the salary of a Railway servant residing within its IngHE MATTER 
jurisdiction to the Chief Paymaster, E. I. R. Co., Calcutta, as xp omens. 
well as to the Paymaster, Jamalpore, or to the Head Pay Audit : 


Department, Jamalpore. 


The judgment of the High Court was delivered by 


Pracocrk, C. J.—With reference to the lst question, salaries 
or other debts actually due from the Railway Company to any of 
its servants can be attached in satisfaction of Civil Court decrees, 
section 236 of Act VIII. of 1859. 

As to the 2nd question, there is no necessity for a Small 
Cause Court to make the High Court, or any other Court, the 
medium of attachment. By section 236 of Act VIII. of 1859, 
extended to Small Cause Courts by section 47, Act XI. of 1865, 
attachments of debts are to be made by written order prohibiting 
the creditor from receiving the debts and the debtor from making 
payment thereof to any person whatever until the further order 
of the Court. In order to attach a debt, the attaching Court 
must make a written order according to that section. By section 
240, after any attachment shall have been made by written order, 
any payment of the debt to the judgment-debtor, during the con- 
tinuance of the attachment, is null and void, if it be made after 
the written order has been duly intimated and made known in 
the manner directed by the Act. By section 239, in the case of 
debts, the written order is to be fixed up in some conspicuous 
part of the Court-house, and a copy of the written order is'to be 
delivered or sent registered by post to the debtor. In the case of 
the Railway Company, the registered letter should be addressed, 
directed, and sent to the agent of the Railway Company at the 
Head Office of the Company.- Itis not necessary, in our opinion, 
that the registered letter should be sent or delivered by the High * 
Court, notwithstanding the head office is within the jurisdiction 
of the High Court and out of the jurisdiction of the Small Cause 
Court. If it were necessary for the High Court to attach the 
debt because the office of the Company is within the jurisdiction 
of the High Court, the interference of twd Courts would be 
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1368 required for one exccution; for the order prohibiting the creditor 
IytueMarrer from receiving the debt must be made by the Small Cause Court 
axporuexs. within whose jurisdiction the creditor is residing. The execution 
of a debt is to be made by attachment, and the attachment is to 
be made by written order. There is no law which requires the 
Court which passed the decree to make one-half of the execution 
and then to send a certified copy of the judgment to another Court 
to make another part of the execution. Two orders cannot be 
necessary for the attachment of one debt. A copy of the written 
order should also be delivered to the creditor and to the Pay- 

master at Jamalpore. 

The 3rd question is substantially answered in our answer to 
the 2nd question, 

I observe that the Judge of the Small Cause Court has directed 
the Paymaster to attach and hold in attachment the pay due 
to the judgment-debtor. That is a mistake. The order attach- 
ing the debt must be made by the Court, and a copy served upon 
the debtor. 








Before Mr, Justice Bayley and Mr, Justice Macpherson. 


1868 TARA CHAND GIIOSE, Decrrx-uonper, ». ANAND CHANDRA 
Dec. 12. CHOWDEIRY, Juveament-Denrtor.* 








Set-off—Decrees—Special Appeal. 

A and B having obtained a decree for a sum of money against C and D, sold 
part of their interest therein to E, who afterwards sold the same to F. G obtained 
a decree against F, and, in execution, attached and sold F's interest in the decree 
obtained by A and B, and H became the purchaser of the same. H applied for 
execution against C and D. C claimed to have set off the amount of a decree 
obtained by his son, I, against G, and which C alleged was held. by I benami 
for him as a cross-decree within the meaning of section 209 of Act VILE. of 1859, 
Teld, the decrees could not be set off. 

Also held, that a special appeal lies from a regular appeal heard ex parte. 


Waran Coanpra Menarpar and Ramjiban Mehaldar ob- 
tained a money-decree against Anand Chandra Chowdhry and 
Madhusudan Mittra. 7 

Haran and Ramjiban sold to Chandranath Dutt a 15-anna 
share of their rights in the decree, reserving one anna share for 
themselves. 

* Miscellaneous Special Appeal, No. 397 of 1868, from a decree of the Officiating 


Judge of Jessore, reversing a decree of the Principal Sudder Ameen of that 
District. 


15 Mar., 1668. 
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Subsequently, Chandranath sold his interests in the decree to 1368 
one Bhagwan Chandra Poddar. Tara CHany 


GuosE 
Jagat Chandra Chowdhry, a son of Anand Chandra Chow- pee 
A . . NAND CHAN 
dhry, obtained a decree for a sum of money against the said “pra CHow- 


Bhagwan Chandra Poddar. ; ee 
Samacharan Ghose obtained a decree against Bhagwan Chandra 

Poddar, and in execution of this decree caused the right, title, 

and interest of Bhagwan, as the purchaser of a 15-anna share 

of the decree, which Haran and Ramjiban had obtained against 

Anand and Madhusudan, to be sold, and the appellant, Tara- 

chand Ghose, became the purchaser thereof, 

+ Tarachand, as the purchaser, applied to the Principal Sudder 
Ameen for exceution of the decree against Anand and Madhu- 
sudan. " 

Anand Chandra claimed to have set off the amount of the 
decree held by Jagatchandra against Bhagwan, on the ground 
that Jagatchandra was a mere benamidar for himself. 

The Principal Sudder Ameen disallowed the claim to set off, 

On appeal, the case was heard ex parte in the absence: of 
Tarachand Ghose, the then respondent, The Judge reversed 
the decision of the Principal Sudder ‘Ameen, and Anand 
Chandra allowed to set off the decree of J: agat Chandra Chow- 
dhry against the decree of which execution was sought by Tara~ 
chand. 

Tarachand Ghose applied to the Judge for a re-hearing, but 
the Judge rejected the application, 

Tarachand appealed to the High Court from the ex parte 

judgment of the Judge, : + 


Baboo Anand Chandra Ghosal (Mx. Rochfort with him) for 
the respondent. 


Baboo Anuhul Chandra Mooherjee (Baboos Kalimohan Das 
and Debendra Chandra Ghose with him), for the appellant. 


The judgment of the Court was delivered by 


Macrnenrson, J.—That the lower Appellate Court has erred 
tn allowing these decrees to be set off, the one against the other, 
I have no manner of doubt. For the decrees are not “ cross~ 
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e 
decrees between the same parties,” within the meaning of section 


“Tana Cxann 209 of Act VIIL of 1859, or indeed in any other sense. 


GHOSE 


XY 
Ananp_ Cuan- 


Even if the facts were as stated by the Judge, I think the 


pra Crow- Gecision at which he arrived would be quite wrong, for so long 


DERY, 


as the partics on the record are different, it is impossible to say 
that the decrees are “ cross-decrees between the same parties,” 
whatever may be the position of trust or benamiship which 
exists among any of the parties. But the record shews clearly 
that the facts are not as stated by the Judge, and that it is not 


“the case that “ Bhagwan obtained.a decree against Anand.” 


The facts, stated accurately, are as follows: Ilaran Mehaldar 


and Ramjiban Mehaldar held a decree against Anand Chandra’ 


Chowdhry and Madhusudan Mittra. Haran and Ramjiban 
sold a 15-anna share of their rights as decree-holders to Chan- 
dranath Dutt, who thus became jointly interested in the share as 
decree-holders. Subsequently the interest of Chandranath became 
vested in Bhagwan, who thereupon, jointly with Haran and 
Ramjiban, held the decree against Anand and Madhusudan. 

One Jagat Chandra Chowdry, thé son of Anand, held a 
decree against Bhagwan. 

Shamacharan Ghose also had a decree against Bhagwan, and, 
in execution of that decree, the right, title, and interest of Bhag- 
wan, as one of the holders of the decree against Ananda and 
Madhusudan, was sold, and was purchased by the present appel- 
lant, Tarachand. 

Tarachand having thus placed himself in Bhagwan’s position 
as one of the holders of the decree against Anand and Madhu- 
sudan, applied to have the decree executed. Thereupon Anand 
applied to have the decree held by Jagat Chandra against 
Bhagwan set off as a “ cross-decree between the same parties” 
under section 209 of Act VIII. of 1859, upon the ground that 
his son Jagatchandra really held that decree against Bhagwan 
merely denami for him, Anand. : 

The parties to the decrees were not the same in any possible 
sense, and if Anand and Bhagwan had been the only parties to 
the one suit, and Jagat Chandra and Bhagwan had been the 
only parties to the other, I should still have held that the decrees 
could not be set off under section 209, whether Jagat was or 
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was not merely a trustee or a benamidar for Anand, I say 1868 
nothing of the very special circumstances in this case, which also Taxa Cano 


S Grose 
tend towards the same conclusion. But the respondent contends % 
. % ANAND CHay- 
that no appeal will lie. DRA CHOW- 


DHRY. 


On the 31st of March, 1868, the Subordinate J udge of Jesscre 
held that the decrees could not be set off— On the 9th of J une, 
the Zilla Judge reversed this decision, the appeal being heard 
ex parte, as the respondent did not appear. Subsequently an 
application was made for a re-hearing, which was rejected by the 
Judge on the Ist of August.. Thereupon the special appeal-- 
now before us was brought, being an appeal from the decision of 
the 9th of June. It is argued that under section 37 of Act 
XXIII. of 1861, a rule similar to that provided by section 119 
of Act VIII. of 1859, in the case of applications for the 
re-hearing of a suit which has been disposed of ex parte, should 
be applied; and that as under section 119 no appeal will lie 
from a judgment passed ex parte against a defendant who has 
not appeared, so in the present case no appeal will lie. But 

+ section 119 is inapplicable; Section 37 of Act XXIII. in no 
way indicates in what cases appeals will lie. It merely relates 
to the powers which the Appellate Court can exercise when 
they are dealing with appeals, i. e., when an appeal does lie, and 
is before the Court. It appears to me that the sections of the 
Civil Procedure Code which apply, are sections 346, 347, and 
372, 

Section 346 enacts that if the appellant fails to appear, his 
appeal shall be dismissed for default; and that if the respondent 
fails to appear, the appeal shall be heard ex parte in his absence. 
Section 347 provides that if an appellant whose appeal has been 
dismissed for want of prosecution applies (within thirty days 
from the date of the dismissal) for the re-admission of the appeal, 

~ the Courts may re-admit it, But nothing is said as to re-hearing 
the case upon the application of the respondent against whom 
an ex parte decree has been passed. No provision .is made for 
any re-hearing in the latter case; nor is it declared that there shall 
be no appeal from the ex parte decision of the Appellate Court. 
Then comes section 372, which says that * unless otherwise pro- 
vided by any law for the time being in force, a special appeal 
17—C 
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izes shall lie from all decisions passed in regular appeal,” &c, An 
Tana CHAND ex parte decree is none the less a “ decision passed in regular 
appeal,” because ex parte, and it is nowhere provided by any law 
Axanp CHAN- 
pra Cuow- that there shall be no appeal from a decree because ex parte. 
ae I am, therefore, of opinion that a special appeal does lie from 
an ex parte decision passed by an Appellate Court in regular 
appeal. 
The present appeal arises out of an order made in execution 
of a decree, but, under sections 11 and 38 of Act XXIII. of 
1861, the ordinary rule of procedure applicable to civil suits 
before final judgment will apply. 
I think this appeal will lie, and that the decision of the lower 
Appellate Court ought to be reversed with costs, and that the 
original order of the Subordinate Judge declaring that these 
decrees cannot be set off under section 209 ought to be affirmed, 


Before Mr. Justice Loch and Mr, Justice Glover. 


1868 RAJA LILANAND SING BAHADUR v. THE GOVERNMENT anp 
Dee. 16. THAKUR MANORANJAN SING anv TEKAIT LOKNATH SING.* 


Ghatwali Tenure—Resumption— Compensation. 


In the Karuckpore ghatwali mahals, the profits of the lands, minus the quit- 
rent paid to the zemindar, were the remuneration given to the ghatwals for police 
services, Government illegally resumed those lands, dispensing with the services 
of the ghatwals, and settled the tenures with the ghatwals, at half the rates current 
in that part of the country. The resumption proceedings having been set aside, it 
remained to determine to whom, and in what proportions, Government shonld refund 
the half jumma taken by it as rent from the ghatwals, during the period of settle- 
ment. Heid that, inasmuch as the ghatwals rendered no service during the period 
of settlement, the moiety of the jumma retained by them was ample compensation 
for any loss they might have sustained ; and the zemindar was entitled to receive the 
whole of the moiety taken by Government partly as quit-rent’due to him and 
partly as compensation for loss of the ghatwals’ services during-the continuance of 
the settlement. 


TuHIs was an application to the High Court for review of a 
decision of the late Sudder Court, sitting as Special Commis- 
sioners, on the 17th April, 1852, and is supplemental to the class of 

* Application for Review, No. 2529 of 1856, of the judgment of the late Sudder 


Court, exercising the powers of Special Commissioners, passed in Special Com™ 
mission Appeal, No. 2529, on the 17th of April, 1852. 
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ghatwat cases from Bhagulpore, arising out of the resumption _1868 


suit which terminated in the appeal of Raja Lilanand Sing to gaa eh ‘ 
Her Majesty in Council (1). Banapur 





The question of mesne profits,was remanded by Her Majesty’s tHe Govenx- 
Privy Council on 4th February, 1864 (2), who directed an “onan” 
enquiry as to the title and distribution of the fund held in deposit 
by the Bengal Government as the accumulated jumma received 
by Government from the ghatwals during the period that the 
settlement with them, which was afterwards cancelled, took effect, 

These collections were claimed both by the zemindar and by 
the ghatwals, 

* From the decision of the Special Commissioner in the resump- 
tion cases, dated 17th April, 1852, it appeared that Manoranjan 
Sing and other ghatwals were subjected to resumption and settle- 
ment, “with the exception of Rupees 215-11, the amount of 
zar-i-mal, or rent specified in the sanad,” as the quit-rent of the 
zemindar. The Counsel and Vakeels of the ghatwals offered, on 
this hearing, to submit, upon refund, to a deduction from the 
collections under the settlement and the title which were the 
subject of this enquiry on account of any sirhee, or quit-rent, 
that might be shown to be due to the zemindar. 

On behalf of some of the ghatwals—those, ‘viz., who held under a 
zemindari sanad only—an office copy was filed of the judgment 
delivered by Trevor and Campbell, JJ., in that class of cases, 
which, as it is certainly important, and has not before been 
printed, is given in a note at the end of this report. * 


Mr. Paul (with him Mr. R. E. Twidale) for the petitioner, 
Raja Lilanand Sing contended that the whole of the fund should e 
be ordered to be made over to the Raja. The Privy Council, in 
the order diregting an enquiry as to the distribution and appor- 
tionment of the fund, observe as follows :— 

“ That a portion of the fund belongs to the zemindar, their 
Lordships think highly probable, if on account of his quit-rent 
or quit-rents fallen into arrear; but possibly also he may have a 
just claim on more than this portion, or even the whole fund, in 
respect of services the ghatwala were, or had been, under an. 


(1) 6 Moore, I. A., 101. (2) 9 Moore I. A., 479. 
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1868 obligation to perform, and have from any cause whatever not 
Raga Lina- pérformed.” ° 
NAND Sino : 
Banavur After the resumption by Government, the ghatwals attorned 


® 


tn Govens- to Government, and entered into settlements on the principle of 
MENT AND 
OTHERS, 


half jumma, dividing the profits (which originally represented 
the amount of wages) between Government and themselves. By 
this arrangement the ghatwal services were put an end to, and the : 
ghatwals became either maliks or independent talookdars. This 
status the ghatwals had at no time previous held (3). The profits 
originally appropriated by the ghatwal represented the wages of 
himself and servants (1). 

In these cases the funds in the hands of the Governmgnt 
represented half the profits of the land, and it was difficult to see 
on what principle any portion of the fund belonged to the 
ghatwal. The zemindar, throughout the long period of time 
Government remained in possession under the resumption pro- 
ceedings, had lost the services of the ghatwals, who, in their turn, 
had given up service, and had not disbursed anything in respect 
of retainers they were bound to have kept up. Under these cir- 
cumstances, the zemindar was clearly entitled to the fund, Tt was 
also shewn that, in several instances, the wages of watchmen 
far exceeded the amount of half jumma paid to Government. 
Further, the ghatwals had taken part with Government against 
the Raja. They had voluntarily entered into settlements with 
Government. ‘The Raja had thrown on him the whole burden of 
the litigation, which led to the reversal of the resumption pro- 
ceedings. It was conceded, Government had no title to the fund. 
It was, accordingly, contended that the ghatwals having volun- 
tarily paid the half jumma, and having entered into settlements 
highly beneficial to thémselves, and having done nothing to get 
rid of their settlements, had not a shadow of title to the fund 
in question. 


Mr. Montriou (with him Baboos Lakhi Charan Bose and 
Chandra Madhab Ghose ) for Tekait Manoranjan Sing, Ghatwal.— 
The Lords of the Judicial Committee have carefully avoided 
prejudging the title to the fund now held by the Govern- 


(1) 6 Moore, L. A., 124. 
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ment as stake-holder; and there is no need to search for any 


direction of this reference: the ghatwals could be no losers, if 
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leaning or suggestion in the expressions accompanying the Rasa Lina- 


NAND SING 
BAMADUE, 


the views of the Judicial Committee be sought in their judg- rae Goverx- 


ment. The zemindar of Kuruckpore successfully contested the 
claim of ‘Government tocollect revenue from Manoranjan Sing 
and the other .ghatwals, upon the ground that the Government 
revenue of the ghatwal estates was included in, and covered by, 
the zemindari jumma of the permanent settlement; and that, 
therefore, the Government could have no direct dealings with the 
tenants of those estates, within the zemindar’s zlaka. The second 
apd remaining question of the resumption suits,—viz., whether the 
ghatwal lands were at all resumable—was, necessarily, left open. 
That question has been (directly or indirectly) since tried by the 
zemindar, with various success. The status of Manoranjan Sing 
was determined on the 17th June, 1865, as being of an indepen- 
dent character, and not subject to the caprice of the zemindar 
or the executive arrangements of Government (1). The zemindar 
was, for a series of years, wrongfully deprived of his superiority, 
and he is entitled to recover, as damages or mesne profits, from 
the Government who usurped his rights, whatever the Govern- 
ment, during that interval, collected, ¢ e. rightly collected, 
from the zemindar’s subjects and tenants in virtue‘of the usurped 
power. But the argument for the zemindar proceeds on the 
fallacious assumption that the fund now in dispute, z. ¢. the rents 
paid by the ghatwals under the compulsory and void settlement, 
might have been collected by the zemindar himself, had he not 
been ousted of his superiority. The position of the ghatwal, at 


‘the date of the wrongful resumption, is shown by the gibakary 


and order of the Special Commissioner, viz., of 17th April 1862. 
So that, even irrespective of the judgment in my client’s favor in 
the zemindar’s suit against him, there is nothing to show-—there is 
everything to disprove—that the zemindar could have claimed 
a pice other than What has been his admitted due all along, and 
with which the Government did not meddle, viz., his quit-rent. 
If the zemindar has any arrears of quit-rent due, let him receive 


Q) 3 W. RB, 84. 
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1868 them out of our fund, the debt due to us from Government, the 


Rasa Lita” rent or revenue collected under a usurped title. 
BAND SING 


Bauapur No question arises on that score, but he claims the whole—surely 








rms Goveay- without a shadow of title or just pretension! The.Government 

“orders. treats the ghatwal, virtually, as a lakhirajdar, and thereupon 

imposes khiraj. It is finally decided that the ghatwal lands are 

already assessed, viz., in the jumma of the Kuruckpore zemin- 

dari. The khiraj, or assessed revenue, has, therefore, been wrong- 

fully taken, i. e., a second time, without lawful ground or excuse. 

To whom can such wrongful cess be returned but to the payer ? 

Why is the ghatwal to pay the zemindar, because the Government 

has mistakenly ignored the zemindari right? The ghatwal is no 

trespasser, no wrong-doer; and it is altogether an error to treat 

the assessment of half-jumma imposed upon him as a voluntary 

payment, or as a voluntary change of his status. The entire 
argument for the zemindars is a fallacy. 


Baboos Krishna Kishore Ghose and Jagadanand Mookerjee for 
Government submitted to the decision of the Court, Government 
being a mere stakeholder. < 


The judgment of the Court was delivered on the 25th August 
1868, by 


Locu, J.—This case arises out of the proceedings of Govern- 
ment to resume the ghatwali lands in Mahal Kuruckpore. 
On the appeal of Raja Lilanand Sing, the Privy Council, 
on 25th July, 1855, held that the ghatwali lands in the zemindari 
of Kuruckpore were not liable to resumption and re-assessment 
under the provisions of clause 4, section 8, Regulation I. of 1793, 
which related to simple police establishments ; and they set aside the 
resumption and gaye a decree for mesne profits in favour of the Raja 
appellant. The mesne profits which Government had to refund 
consisted of the rent or revenue paid by the ghatwals whose 
lands were resumed, and with whom a settlement had been made 
at half jumma, which settlement was in force so long as the 
resumption decrees were not set aside. On the strength of the 


. Law Reports, 
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decree he had obtained in the Privy Councilin July, 1855, 
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Raja Lilanand Sing applied for a review of judgment in all Rasa Lma- 


the other cases in which ghatwali lands, in the zemindari of 


NAND SING 


Bawapur 


v 
Kuruckpore, had been resumed ; and the review was admitted, re Govern- 


and a decree passed in 1860 by three Judges of the late Sudder 
Court, sitting as Special Commissioners, who reversed the order 


_ for resumption, but declined to determine the question as to 


mesne profits which had been realised by Government. On 
that occasion the Court said: “As to the wasilat which has 
“been taken by the Government from the parties in possession, 
“if the contest before us was confined to the simple question 
“ whether the Government was liable or not to the zemindar for 
“the amount, we should have no hesitation in declaring that 
“as the Government officers are held to have had no valid 
“ground for the proceedings under which they resumed and 


“assessed the lands, dispensing with the services previously 


“rendered by the ghatwals, and not showing that any expendi- 
“ture was made for the employment of others in their, place 
“and vocation, so they cannot be allowed to appropriate these 
“collections for the benefit of the State, on the grounds and 
* assignments set up by the Government pleader in this case, 
« But the contest is not confined to this question, but involves 
“the rights of the applicant and others, the ghatwals, not 
“now before the Court, whose rights are altogether denied by 
“the zemindar to receive the refund. Now, primd facie, the 
“ right to receive the sums collected, with deductions for quit- 
“rent due to the zemindar, is with the ghatwals, and with 
“the applicant before us. But be that as it may, it is not 
“within the’ competency of this Court, acting as Special’ Com- 
“missioners, under Regulation III. of 1828, summarily. to 
“ determine a question of disputed private right of this nature, 
“the more especially when one of the parties interested has 
“ not appeared before us, and is probably ignorant thaf such a 
“ question would be mooted in these proceedings. Such questions 
“ must be left to be decided by the regular Civil Courts of the 
“country. It is only necessary to add, that as the resumption 
** proceedings have been determined to be contrary to law, wé 
“‘ award to the zemindar the entire costs of these proceedings in 
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“ the resumption Courts, with interest thereon, from the date on 


Rasa Lita- « which he filed his application for review of their judgment.” 


NAND SING 


PAHADUR 


From this judgment Raja Lilanand Sing again appealed to 


run Govrn- the Privy Council, who, on 4th February 1864, expressed them- 


MENT AND 
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selves on the question of mesne profits as follows (1): “ The 
« Judges, therefore, who made the decree of 1860 should, in their 
«“ Lordships’ view of the matter, not have been silent as to the 
“ title to the money, but have declared and acted on it, if able, 
“from the materials and parties before them, to do so, or, if not 
“so able, have directed an enquiry to ascertain the person or 
“ persons entitled. Now the ghatwals were not represented, or 
“were imperfectly represented, before the Courts when the 
“decree of 1860 was made, and their Lordships, from the 
“ materials before them, are not satisfied that a portion at least 
“of the fund does not belong to the ghatwals from whom 


“it was received, or their representatives. In using these - 


“expressions their Lordships treat the controversy as extending 
“to gll the sums received by the Government, under the 
“resumption or re-assessment, though their conclusion would 
“be substantially the same if it were treated as confined to the 
“fund strictly subject specially to the particular proceeding 
* in which the order of 1855 or the decree of 1860 was made. 
“.That a portion of the fund belongs to the zemindar, their 
* Lordships think highly probable, if on account of his quit- 
“rent or quit-rents fallen into arrear, but possibly also he 
“may have a just claim on more than this portion, or even 
“ the whole fund, in respect of services which the ghatwals were, 


-. “or had been, under an obligation to perform, and have, from 


“ any cause whatever, not performed. Subject to-that deduc- 


. “tion, or those deductions, as the case may be, in favour of the 


“zemindar, there appears to their Lordships a title fit to be 
“ considered to the whole fund in the ghatwals, who were in the 
“actual enjoyment of the lands, or their representatives. But 
“ their Lordships are of opinion that they have not, and that 
“in 1860 the Judges of the Sudder Dewanny Adawlut (the 
“ Special Commissioners) had not before them sufficient mate- 
“rials to enable them to direct safely, or without hazard to 
7 (1) 9 Moore, I A, 490. * 
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“justice, the payment, apportionment, or distribution of the __ 1868 
“ fund or any part of it; and that, accordingly, the decree of 1860, Bava Lita- 


NAND Sing 


“ should ba added to, and that it should be declared that Special Basis nue 


“ Commissioners, the Judges of the Sudder Dewanny Adawlut, 
“had and have jurisdiction to decide upon the true title to 
“the funds in question upon this appeal, and to direct the 
“ payment and disposition of those funds with interests accord- 
“ingly; but that at the hearing on which the decree under 
“ appeal was made, it did not sufficiently appear who was or were 
“the person or persons justly entitled to the money, and that 
“an enquiry ought to have been directed by the Court on. that 
“subject; and that with this declaration the cause should be 
“remitted to India in order to be further dealt with by the 
“ Special Commissioners on that footing. We conceive that 
“the Government ought to pay the costs of this appeal. Their 
“ Lordships will humbly advise Her Majesty accordingly.” 

Since the order passed by the Privy Council in 1864, these 
cases have more than once been before the Court, and the parties 
desire that they may, if possible, be disposed of from the materials 
now before the Court. We think that it is quite possible for the 
Court to lay down the principle upon which the refund should be 
made, leaving it to the Court executing the decree to carry out 
sucha details je may be necéssary. We may observe here, that 
the settlement made with the ghatwals, for the lands found in 
their possession, was at half rates; the Government took half the 
sum assessed as the revenue, and left the other half in the hands 
of the ghatwals to cover costs of collection and profits. No pro- 
vsion appears to have been made for the payment of the quit- 
rent to the zemindar. We are informed that the ghatwals who 
claim right to the mesne profits, are divided into four classes: 1st, 
those who are in possession of their ghatwali lands, as the res* 
pondent in this case; 2nd, those who have lost possession since 
the settlement, the estate having been sold for arrears of Govern- 
ment revenue ; 37rd, those who have compromised with the zemin- 
dar; 4th, those who have lost possession under sales for arrears 
of revenue, and the purchasers have compromised with the zemin- 
dar. We think that one principle will be applicable to all cases, 
In those cases which come under class 3, the ghatwals can get 
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___ 1808 nothing ; in those which come under class 4, the purchaser’s com- 
Rasa lata- promise will not affect any right the ghatwal may have had prior 
Banapur to the transfer of the lands to the purchasers. .e- 

ran Govens- Now, what is the theory of the ghatwalilands? They are 

ornsrs, assigned to the ghatwals for maintenance in return for, and in 
payment of, police duties performed by them, and this remuner- 
ation they receive in lieu of wages in money. The profits of the 
ghatwali lands, therefore, may be said to represent the wages 
which, if paid in money, would have been paid to the ghatwals 
for their services. Till the resumption took place, these profits 
(and ex-profits I mean, after the usual deductions for expenses of 
cultivation) were subject to a small demand on the part of the 
zemindar in the shape of a quit-rent, so that it may be said the 
remuneration of the ghatwals was then represented by the 
profits of their lands, minus so much as represented the quit-rent. 
When the settlement was made after the lands had been 
resumed, they were assessed at rates supposed to be current in 
the neighbourhood, and the assessment so made may farily be 
said to represent the value of, or the wages due for, the services 
which the ghatwals, as such, were bound to render, but which 
,on the occurrence of the resumption they had ceased to perform: 
It may be here remarked in passing, that the rates fixed at 
settlement are those which the tenants are considered capable 
of paying after deducting the expenses of cultivation and 
profit to the cultivator. By the terms of the settlement, half 
of the sum so assessed went into the pockets of the ghatwal, 
and half was paid as revenue to Government, so that during 
the period the settlement lasted, the ghatwals were enjoying 
half salary for doing no service, and the Government received 
the other half in lieu of services which it had dispensed with. 
It appears to me, therefore, that the ghatwals have, in the half 
rates which they protected during the existence of the settlement, 
been amply compensated for any loss they may have sustained 
(though they do not appear to have sustained any) during the 
period when, owing to particular circumstances, they did not, and 
could not, perform their police duties. It has been suggested to 
us that the value of the services of the ghatwals might be com- 
puted by ascertaining the numerical strength of each post, and _ 
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assigning to the sirdar and each of the ghatwals, a salary suit- _ 1868 
able to their position ; but on the view we have taken above, such Los Aiea 
computation appears to be unnecessary, for, if we are correct in BiSADUR 
looking upon the whole profits of the ghatwali lands as equi- rae Govenn- 
valent to the wages which the ghatwals would otherwise have ‘oraens. 
received, it is apparent that when they did no service and retain- 


ed a half of the profits for their own benefit, they cannot claim 


‘ the other half paid by them to Government in the shape of reve- 


nue. I think, therefore, the whole of the money paid by the 
ghatwals to the Government, in the shape of revenue, should 
be paid over to the zemindar, Raja Lilanand Sing, partly as 
the quit-rent due to him, and the remainder as coinpensation 
for the loss of the services of the ghatwals during the period 
the settlement with the ghatwals continued in force. The sams 
to be refunded will, as provided for by the decree of the Privy 
Council, carry interest to the date of liquidation. 


This judgment is applicable to all the cases before the Court. 


Tue Ghatwals subsequently asked the Court to review its 
judgment on the following grounds : 


1, “This Hon’ble Court have (in their judgment of 25th August * 
last) defined the mesne profits referred to in the decision of the 
Privy Council of 4th February 1864, to be the rent or revenue 
paid by the ghatwals (including your petitioner) to Government. 
‘Whereas, your petitioner submits,—that the mesne profits in 
that suit or complaint, viz., of the zemindar, were and are the 
damages sustained by hin from the wrongful act avd holding of 
Government ; that the compulsory revenue assessed and levied 
upon your petitioner was not and never could have been a due 
or profit of the zemindar; that the Government settlement (con- 
firmed, 17th April 1852) left untouched the rent and due of the 
zemindar, for it was made “ with the exception of Rs. 215-11, 
the amount of zur-i-mal, or rent specified in the sanad.” 

2, “This Hon’ble Court base their adjudication of the revenue- 
fund, illegally (though not wrongly, because by judicial decree) 
taken by the Government from your petitioner, to the zemindar, 
as his right (for ‘ quit-rent? and for « compensation’), upon a 
definition of the status of ghatwal. Whereas, your petitioner 
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1868 _ submits, that the terms and purport of the judgment of the High 
BAA TLR: Court of 17th June 1865, in the suit of the zemindar against 
Banapur your petitioner, contradicted that definition, as to your petitioner, 
Te Goveny- and make it wholly inapplicable. Moreover, as your petitioner 
‘ommess, humbly submits, the tenor and reasoning of the judgments (cer- 
tainly of the majority of the judgments) in the Full Bench case of 
Kuladwip Narayan Sing (1), is quite opposed to the limited 
and servile character attributed to all ghatwali holdings by 

the judgment of which a review is now sought. The inter. . 
est of the ghatwal in the Full-Bench case is precisely simi- 
lar to that of your petitioner as judicially found, and is in 
proof before this Hon’ble Court. Your petitioner, therefore, 
humbly submits, that it is not within the judicial competence of 
this Hon’ble Court, upon a miscellaneous enquiry (as it were in 
execution), to test your petitioner’s claim to a return of his monies 
paid under an illegal assessment by a new definition of his status.” 

3. At the hearing of this case, your petitioner’s claim to a 
refund from Government of what he had paid, was based on 
these premises, viz., (here a summary is given of the Ghatwal’s 
argument above reported.) Your petitioner humbly submits, 
that the judgment of this Hon’ble Court no otherwise meets the 
above argument, than by the declaration (virtually) that your 
petitioner's tenure is merely chakeran and on sufferance, which 
declaration certainly does confer a new right and claim upon 
the zemindar; but which, your petitioner submits, is not sup- 
ported by, nor consistent with, the record, nor with the weight 
of precedent.” 

4, “This Hon’ble Court consider, that the ghatwals, during 
the period when the Government settlement was in force, ‘ could 
not perform their police duties.’ It is apparent, that the zemin- 
dar could not have been prejudiced by the non-performance of 
those duties; and yet, this Hon’ble Court give over a portion of 
the revenue taken from your petitioner ‘ as compensation for the 
loss of the services of the Ghatwals. As to quit-rents, what- 
ever claim for arrears might exist, no part of the fund in the 
hands of Government consists of those rents.” 


(1) Case No. 290 of 1865, 8th Sept,, 1866, 
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The judgment of the Court was delivered by 


Locu, J.—After hearing Counsel for the petitioner, we are 
of opinion that there are no valid grounds for admitting a 
review. It is quite unnecessary to submit the question as to 
the status of a ghatwal to the decision of a Full Bench as we 
havé been asked to do. An objection somewhat hypercritical 
has been taken to the use of the word “mesne profits” by 
the Court, but we may observe that the word has been 
used throughout the proceedings and in judgments previously 
passed, and even if the word be a“ misnomer,” the petitioner 
cannot, from its use by the Court, be considered to have made out 
a ground for review. The application is rejected with costs. 
The order passed in this case is applicable to the other appli- 


cations for review from the same judgment. 


Before Mr, Justice Trevor and 
Mr. Justice Campbell. 


TEKAIT MANORAJ SING & orners 
(Derenpants) v. RAJA LILANAND 
SENG (Prammrirr) and Cases Nos. 301, 
353, and 359 of 1864, 


The following judgment was delivered 
in these cases, on the 29th June, 1865 : 

These cases are nearly allied to No. 299, 
which has been already decided (t). ‘They 
are suits by the same zemindar of 
Kurukpore, to resume similar ghatwali 
tenures, and dispossess the ghatwals. 
There is this difference, that in this case 
the ghatwals do not produce any such 
sanads as that of Captain Brown’s filed 
in the former case, and in which occur 
the words “mokurrari istamrari” quoted 
by us in that case, 

In one of the present cases, the cir- 
cumstances are so far different, that plain- 
tiffs had some years ago dispossessed the 
present defendants on the pretended 
authority of a decree against some other 
persons, a step which was reversed in 


appeal, and he now sues on the double 
gronud that the service was abolished, 
and Tufani Sing, father of the defendant 
dismissed by the petitioners father, in 
consequence of which the service, &c., 
fell into disuse, and (ag in the first case) 
that he has arranged with Government 
Tegarding the service. But as no default 
on the part of Tufani Sing is alleged, 
and the act of dismissal and stoppage of 
the service is that of the plaintiff (or his 
father) and not of the defendant, the 
question in either case is exactly the 
same, viz. whether plaintiff has power, 
without the fault of the ghatwals, to 
determine their tenure and eject them 
from their lands, 

Although the defendants in the cases 
now before us, have no sanad‘of Capt. 
Brown, they have sanads of Raja Kader 
Ali (the original zemindar at the time 
of the permanent settlement) similar to 
that produced in tke former case, and 
in which the zemindar recites that the 
talook as have been held as ghatwali 
Jaghirs from former time, and coffirms 
them to be held “according to the cus- 
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e Minor— elinguishment of Jote by Guardian. 


A sued B to recover possession of an hereditary jote, of which he ged that 
he had been dispossessed by B, during his minority. B, raised the defence of relin- 
quishment by A’s grandmother and guardian. The lower Court decided, on the 
merits, against A, but on special appeal, the High Court held, that it was not shown 
that the relinquishment was for the benefit of the minor, and, therefore, the decree of 
the Court below must be reversed. On review, Locu, J., held, that the judgment of * 


* Application for Review, No. 285 of 1868, against the judgment of the Hon’ble 
G. Loch and the Hon’ble F. A. B. Glover, Judges of this Court, passed on the 15th 
of June 1868 in Special Appeal, No. 2809 of 1867, 





tom.” A small quit-rent is stated, and 
the holders confirmed in the remaining 
proceeds, their duty of guarding against 
murderers and robbers being at the same 
time recited, 

We have not then here the express 
words “ mokurrari istamrari” used in re- 
gard to some of these tenures in pre- 
vious sanads, but the question still simply 
is—Are these tenures of tho same 
character as that which has been al- 
ready found to be “mokurrari istamrari” 
and as those of Beerbhoom described 
in the preamble of Regulation XXIX of 
1814, or are they of a different character. 

Weare of opinion, that these tenures are 
of acharacter precisely similar to that dis- 
posed of in No. 299, and all our remarks 
in the judgment in that case, (1) with 
the exception of those based on Captain 
Brown’s, similarly apply to the pre- 
Sent cases, Sanads of Raja Kader Ali 
abundantly show that the tenures were 
no new or recent creations, but were hand- 
ed down from former times, and show, we 
think, that although the word istamrari 
is not used, the tenures have in fact been 
handed down from generation to genera- 
tion, and that, whatever their inceptions, 
they have become hereditary; also that the 


burdens in money and service were not 
arbitrarily fixed at the will of the zomin- 
dar, but were regulated by old custom. 
These also are considerable talooks com- 
prising many villages, and not mere 
pieces of service land, They are, we think, 
exactly analogous to the tenure already 
upheld, and that ghatwals must be con- 
sidered to be such that in the language 
of Regulation XXIX of 1814: « Every 
ground exists to believe that according to 
the former usages and constitution of the 
country, this class of persons are entitled 
to hold their lands, generation after ge- 
neration, in perpetuity, subject neverthe- 
lesa to the payment of a fixed and esta~ 
blished rent, and to the performance of 
certain duties,” We need not repeat all 
that has been said in the former judg- 
ment. We consider that neither the mere 
will of the zemindar nor the arrange- 
ments with Government to pay Rupees 
10,000 per annum for the performance 
of the service due from all these tenures, 
is any ground, whatever, for the present 
suits. We think that the defendants can- 
not be dismissed or dispossessed, except 
for some default of theirs, and we decree 
these appeals with costs, 


(1) 3 W, R,, 84. 


¥ 
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Law Batons, 
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the High Céurt on special appeal must be reversed as being ultra vires, for that the 
question of injury to the minor was not urged in the Court below, no issue was yyy. 
raised on that point, and even if the relinquishment of the jote by the guardian did 
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THURANATH 
Durr 
v. 


turn ont to the disadvantage of the minor, that was not sufficient ground for setting KepaenarH 
aside the act of the guardian as invalid, provided that at the time it was done, it Mooxeras, 


appeared to be for the interest of the minor, and was done in good faith—Guover, J., 
held, that the conclusion of the High Court on special appeal, was justified, but was 
willing to remand the case to the Judge below to find the fact, whether or no the 
relinquishment by the guardian was made in good faith for the interest of the_ 
minor, = ,. 

THs was an application for review of the judgment of the 
High Court (1). 

The grounds of the application were : 

1st.—That the objection of limitation had been raised in 
the Court of first instance, and was, therefore, properly put forward 
in special appeal. 

2nd.—That the case should have been remanded to try the 
issue of limitation raised. 

3rd.—That when the Judge below found, as a fact, that the 
guardian had relinquished the jote, the Court ought to have 
remanded the case, for a further finding as to whether this relin- 
quishment was for the benefit of the minor, and ought not to 
have decided the fact itself on special appeal. 


Mr. Paul (with him Baboo Khettra Mohan Mookerjee) for the 
respondent (petitioner. ) 


Baboo Krishna Sakha Mookerjee, contra. 


Locu, J.—On hearing the arguments of both -parties, I am 
inclined to think, that our judgment, of which a review is now 
sought, went beyond the record, when it determined that as the 
resignation of the jote, by the grandmother of the minor, was 
not for his benefit, such resignation was of no force. Two good 
reasons have been urged against the judgment: Ist.—That the 
question of injury was never urged in the Court below, and no © 
issue was raised on the point. The plaintiffs case was, that his 
grandmother had let the lands to Chandra Sekhar, and that indi- 


Q) 1 BL. (A. 6), 17. 


Bex, EF Rarott 
16 Mar., 1969. 
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1968 vidual has been ejected by the defendant. The defendant 
Marnunaxata pleaded resignation. of the lands by plaintiffs grandmother. 


Dorr 


at ee The Judge disbelieved the evidence of the plaintiffs, and held 
Keoanwat® 1154 the defendant had proved the fact of resignation, and dis- 
missed the case. There was no other question before him. 2nd.— 
The mere fact of an act done by a guardian for a minor‘ turning 
out to the disadvantage of the minor, is not a sufficient reason for 
“declaring such act to be null and void. If the act were one 
which at the time it was done appeared to be for the interest of 
the minor and was done in good faith, but the result was injurious 
to the minor, such result would not be a sufficient ground fox 
setting aside the. act of the guardian as invalid. Under this 
view of the case, I think our judgment should be set aside, and 
that of the judge restored, I think the plea of limitation, as it 
was not taken before, must. be rejected. 


\ 


Guover, J.—I am against this application, at least as it was 
argued before us by the learned counsel Mr. Paul. 

Tt appears to me that the petitioner should be kept to the 
grounds detailed in his application for review, and that the only 
ground for argument is, that we sitting in special appeal were not : 
justified in finding a fact not found by the Court below, namely 
that the relinquishment was against the minor’s interests. 

Now Iam very much disposed to think, that the Judge did 
substantially find this fact. He held, that the land, an hereditary 
jote, had been allowed. to pass. ipto the defendant’s possession, 
through the carelessness and neglect of the minor’s guardian, and it 
seems to follow that such neglect must, in the nature of things, 
have been prejudicial to the minor’s interests; and that under the 
circumstances we were justified in drawing such a conclusion 
ourselves, and in thinking that the Judge had done the same. 
And the only ground of review, as it appears to me, would have 
been, that, as a matter of law, there was no obligation on the part 
of the defendant to show that the abandonment by the guardian 
was for the minor’s interests, but that the minor was bound in 
either case. : 

But had that ground been taken, I would have held that there 
was such an obligation on the defendant. I take it to be a sound 


t - 
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legal proposition, that alienations or abandonments by a guardian _1868 
must not be wantonly done, but must be for the manifest interest MARTUBANATH 


and convenience of the infant, or at least must be made in good % 
x KEparyata 
faith to those ends. Mooxersax, 


It was not denied in this case, that the land was the minor’s 
hereditary jote, prima facie a desirable property to retain; and 
it, therefore, seems to me, that if he did fail to prove Chandra 
Sekhar’s dispossession (he being a minor at the time), he was 
still entitled to call upon the defendants to show how they 
became possessed of the land. Indeed, the Judge below seems to ~ 
have admitted his right so far, by going into the defendant’s title, 
and by making the abandonment by the grandmother fatal to 
the rights of the grandson. 

I am willing, if it be thonght worth while, to remand the 
case to the Judge to find the fact, whether or no the relinquish- 
ment by the guardian was made in good faith for the interests of 
the minor, but I would not go beyond the grounds of review as 
stated in the petition. 


Locnu, J. (Whose opinion as that of the senior Judge pre- 
vailed).— Review is hereby granted, and the decree in special 
appeal No. 2809 of 1869 is set aside, and the lower Court's judg- 
ment restored.” 


Before Mr. Justice Loch and Mr. Justice Glover. 


p RANI RAISUNN nGUM.* 
In tHe marter or RAN SUNNISSA BEGUM. 1868 


Certificate—Acts XL. of 1858 and XXVIT. of 1860. Dec. 16. 





A, as widow of B and guardian, under a will, of his minor son, obtained a 
certificate of administration under section 3 of Act XL, of 1858. C, another widow 
of B, subsequently applied for a certificate under section 3 of Act XXVII. of 
1860. The Judge summarily rejected C’s application, on the ground that the grant of 
a certificate to her would lead to confusion. Held, on appeal, that the Judge ought 
to have issued notices and proceeded under Section 3 of Act XXVIL of 1860. 


Rani Khajurunnisa (1), as widow of Raja Syud Enaet Hossein 
and guardian, under a will, of his minor son, obtained a certificate 


* Misccllaneous Regular Appeal, No, 414 of 1868, from a decree of the Officiating 


Judge of Purncah, 
(1) 9 W. R., 459. 
19—-¢ 


Baw. Law Riffonrs, 
15 Mar., 1869. 
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1868 = of, administration under Act XL. of 1858. Rani Raisunnisa, 
TRE SEE another widow of the deceased Raja, applied to the Judge of 
Ragsoxartana Purnea, on the 29th Axt&ast 1860, for a certificate under Act 

X- XVII. of 1860, to enable her to collect her share of the 
dleceased’s debts. 

The Judge summarily rejected the application, on the ground 
that to grant it would only lead to confusion, as Rani Khajurun- 
nisa could do all that was required under the certificate granted 
her for the whole estate under Act XL. of 1858. 

Rani Raisunnisa appealed, urging that certificates under Acts 
XL. of 1858 and X XVII. of 1860 were distinct, and could not 
clash, and that she was entitled to sue under the latter Act to 


protect her interests. 
Mr. C. Gregory for petitioner, appellant. 


Mr. Paul (with him Mr. R. E. Twidale and Baboo Annada 
Prasad Banerjee) for Rani Khajurunnissa. 

The judgment of the Court was delivered by 

Locu, J.—We think the reasons given by the Court below, 
refusing to grant the application for a certificate under Act 
XXVIL of 1860 are wrong. A certificate granted under Act 
XL. of 1858 to administer to an estate, though it gives the right 
to the administrator to collect the debts due to the estate, is not 
sufficient to enable the party to whom the certificate is granted to. 
enforce that right in Court, if the debtor objects to pay the debt, 
for without a certificate under Act X XVII. of 1860 no debtor 
of any deceased person can be compelled in any Court to pay 
his debt to any person, claiming to be entitled to the effects of 
any deceased person or any part thereof, except on the produc- 
tion of a certificate to be obtained under the Act. 

The opposite party claimed under a will, Had that will been 
proved, we might have thought it unnecessary to order further 
enquiries in the case, because under that will the opposite party 
will be entitled to collect the debts due to the estate. -But as this 
Court has held in Feda Hossein v. Rani Khajurunnisa (1) that. 
the Judge has not pronounced in favour of the will or against it, 
we think that the Judge was bound in the present application to 


@) 9 WLR, 459, 
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proceed, as required by section 3 of the Act, and after” such 1808 
enquiries as may be necessary to determine which of the parties, Is THE MATTER 
7. e, claimants, was entitled to a certificate under that Act? It Tea toa 
has been said that as the applicant is only entitled to a small 
portion, if entitled to any thing, she is not entitled to a certifi- 
cate, and-that as the respondent hag the greater interest, the 
certificate ought.to be given to her. It has also been Said that, 
as the petitioner was childless at the death of her husband, she 
is not entitled, under the Shia law, to succeed. With regard to 
the first objection, it seems to us that if the petitioner is entitled 
to a share, the mere fact of her having a small share will not 
debar her from getting a certificate entitling her to collect 
according to the share due to her ; and with regard to the other 
point we have referred to Macnaghten and Baillie, and find 
nothing in support of the statement that a childless widow is 
not entitled to succeed to her husband’s estate. 
We, therefore, reverse the order of the lower Court, and re- 
mand the case to the Judge to be tried in the usual manner, and 
to determine whether the petitioner is or is not entitled to 
receive a certificate. The parties will pay their own costs, 





Before Mr. Justice Loch and Mr. Justice Bayley. 


MRITYUNJAYA SIRKAR (Prarmtire) ». GOPAL CHANDRA SIRKAR 1868 
AND oTHERS (Derenpants.)* a Dee. 17, 





Registry of Transfer—Acknowledgment of Tenancy. 

The mere deposit of rent in the Collector’s Office by the purchaser of an under- 
tenure in his own name and that of the registered tenant, is not sufficient notice to 
the zemindar of such purchase; nor is the mere acceptance by the zemindar of rent 
80 paid an acknowledgment on his part of the purchaser as his under-tenant, but 
it is otherwise when there is acceptance with notice, notwithstanding that the transfer 
had not been registered. 

‘A certain jote, registered in the zemindar’s books in the name 
of Jahiruddin, was sold in satisfaction of a decree for arrears 
of rent obtained by the zemindar against the said Jahiruddin. 

The plaintiff brought a suit to set aside the sale, alleging that 
the jote did not belong to Jahiruddin, but to him (plaintiff), 

* Special Appeal, No. 888 of 1868, from a decree of the Officiating Additional 
Judge of Jessore, reversing a decree of the Sudder Ameen of that District, 


Bew. Law Rerorta, 
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1868 under his purchase from Jahiruddin; and that he and Kali 
Mnrrvossara Kumar deposited the rents; which the zemindar had received, and, 
Becks Beds: consequently, he could not ignore their relatidnship as tenants ; 

* “pra Siaxar. but, notwithstanding, the zemindar had sold the tenure under a 


collusive decree for rent against Jahirudin. 





The first Court gave a decree for the plaintiff which was reversed 
by the Judge, on appeal, on the ground that the transfer had 
not been registered, and that mere cognizance by the zemindar 
of the fact of transfer would not cure the defect of want of regis- 
tration. 

Plaintiff appealed specially. 


Baboos Banshidhar Sen and Girija Sankar Mozoomdar for 
appellant. 


Mr. R. 7. Allan and Baboos Bhawani Charan Dutt and Pyari 
Mohan Roy for respondents. 


The judgment of the High Court was delivered by 


; Locn, J. (After stating the facts)—We do not concur in 
the Judge’s reasons for coming to the conclusion he has done, 
still we think his order must be affirmed. 

In special appeal, the plaintiff alleges that the Judge is 
wrong in holding that the law required his purchase to be regis- 
tered in the zemindar’s office, for as he is a cultivating ryot, no 
registration is required, he not being the holder of a tenure inter- 
mediate between the zemindar and the cultivator. This conten- 
tion is, however, at onee contradicted by the fact admitted by 
plaintiff that he holds kabuliats from tenants under him for the 
the lands in question. 

He then goes on to urge that even if registration were necessary, 
the zemindar has condoned any omission on the part of the plain- 
tiff by receiving rent from him; andhe refers to several deposits of 
rent made by him into the Collector’s office, on account of this 
tenure, from 1862 to 1865, which he avers the zemindar took 
away. On referring, however, to the mode in which these 
deposits are entered, we find that they have been made in 
the joint names of Jahiruddin, Mrityunjaya, and Kali Kumar, 
but there is nothing to show what was the particular interest 


BEN. Law REPorrs, 
15 Mar., 1869, 
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belonging to plaintiff in the tenure” Nor ain the declaration _ 1868 
made by the plaintiff's agent under section 5, Act VI., 1862, Murvuxvava 
(B. C.) is any thing disclosed as to the plaintiff's status ; nor is it Pe ree 
shown to us thatany notice, in which the plaintiff claimed to be na Smmzas, 
the purchaser of the tenure, was served on the defendant, so that 
even if defendants have, as alleged, taken all the money in deposit, 
it is impossible to say that he took it knowing that plaintiff had 
any interest in the tenure, or that he was thereby admitting 
plaintiffs title as a tenant. We think that when a party. wishes 
to make known to the zemindar that he has a right to a tenure, 
the rent of which the zemindar refuses to take from him, he should 
distinctly state what is the interest he claims, and the notice to 
the zemindar shouldeeomprise this information. It is not sufficient 
for a man wishing to protect his special interest, of which the 
zemindar may have no knowledge, to put money into the Collector's 
office in the name of the recorded tenants along with his own, 
without stating what his claim is, for, unless he do so, the zemindar 
is not obliged to enquire as to his status. The payments, as made 
by plaintiff, might have been voluntary payments, or payments, 
such as that of a mortgagee to save his own interest, which a 
zemindar is not bound to recognise. We think, thertfore, plaintiff 
has failed to prove the acceptance of rent as condoning his omis- 
sion to register the tenure. We think the Judge is quite wrong 
in holding that the acceptance of rent by the zemindar would 
not be a sufficient acknowledgment of the plaintiff as a tenant, 
and would not cure the defect of non-registration. We think 
if the zemindar took rent from plaintiff, as holder of the tenure, 
he could not afterwards draw back and ignore his position in any 
suit for rent he might bring. 
Lastly, it is urged that no balance was due when the suit for 
rent was brought. This is not correct: There was a balance, 
and the decree given shows that there was a balance. The 
special appellant, though, tried to shift his ground, saying that 
there was no arrear due when the tenure was sold, beyond a trifle 
for costs of suit and expenses of execution. There was a balance 
existing for which the tenure was liable to be sold, and it is 
impossible to say that this balance consisted of costs only. I 
think the special appeal should be rejected with costs. 


Baw. Law. Reronts, 
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Before Mr. Justice Bayley and Mr. Justice Macpherson. 
1868 JANMAJAY MAZUMDAR (Puarstirr) v. KESHAB LAL GHOSE 3 


Dec. 21. + AND ANOTHER (DeFENDANTS.)* 


Hindu Law— Disappearance—Presumption of Death—Succession, 
When a Hindu disappears and is not heard of for a length of time, no person can 


sueceed to his property, as heir, until the expiry of 12 years from the date on which 
he was last heard of. - 


Tue following is the pedigree of the principal parties to the 








suit. e 
Kinkar Ghose. 
| 
| 
Bhairab Chandra, Gorachand, 
| 

Radbakrishoa ] | 

Daughter Son 
Gangadhar, Digambari Madhab Chandra. 
Keshab Lal Panchavan died Left two widows. * 
(Defendant) cay 1867, i: 

Srinath, Bindubasini. Amica, 
e Son, Prasanna Kumar, 


Sometime in 1260 (1857), Gorachand disappeared from his 
family, and his son, Madhab Chandra, took possession of his father’s 
property. Eighteen months afterwards Madhab Chandra died, and 
his son, Prasanna Kumar, who shortly afterwards died, succeeded 
to the property. On the death of Prasanna Kumar, his mother, 
Bindubasini, took possession of the property. She died, and 
Panchanan took possession of the property. In 1269 (1862), 
Panchanan borrowed a sum of money from the plaintiff, and 
executed a bill of conditional sale of the property, and thereby 
agreed that on default of payment of the amount of principal 
and interest, on the 15th Aghran 1271 (1863), the sale of the 
property should become absolute. On default, plaintiff caused 
the usual notice of foreclosure to be issued under Section 8, 
Regulation VII. of 1806. In the meantime, Panchanan died, 


* Special Appeal, No. 1239 of 1868, from a decree of the Judge of Jessore, 
reversing a decree of the Sudder Ameen of that District. 
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leaving Srinath, his only son. After the expiry of the year of 1868 
grace, the plaintiff instituted the present sujt against Srinath to Joos” 
obtain possession of the property in dispute. * unit ee 
Srinath did not appear to defend the suit. But Keshab Lal *"et422 
Ghose applied to the Court to be made a party defendant, 
claiming as next heir to Gorachand, and ‘set up the defence that 
Panchanan had no right to the property in dispute, and could 
not mortgage it, as he died before the expiry of 12 years from the 
time of Gorachand’s disappearance. The presumption of death 
of an absent party arising, according to Hindu law, not from the 
day of his disappearance, but after the expiry of 12 years from 
the date he has been last heard of. 
The Sudder Ameey found that Panchanan died more than 12 
years after the disappearance of Gorachand, and passed a decree 
in favor of the plaintith 
. On appeal, the Judge found, as a fact, that Panchanan died 
before the expiry of 12 years from the disappearance of Gora- 
chand, and held that, according to Hindu law, Panchanan had no 
right to the property in dispute. He, accordingly, dismissed the 
plaintifi’s suit. 





The plaintiff appealed specially. 


Baboo Bhawani Charan Dutt(Mr. Twidale with him), for the 
appellant, contended that the Hindu law provides only that 12 
years should be allowed for the re-appearance of a missing person, 
but that there is no provision as to the time when he will be 
presumed to have died (1). The natural presumption is, that 
death, which mast be presumed from his non-appearance, occurred 
on the day of his disappearance. 


Mr. Rochfort (with him Baboo Tarak Nath Sen), for the 
respondent, contended, that when a man has not been heard 
of for 12 years, it is to be presumed that his death occurred at the 
time of the expiry of such 12 years, and referred to the follow- 
ing. cases: Gunagnaryan Bonnerjee v. Balram Bonnerjee (2); 

" Musst. Ayabati v. Rajhrishna Sahoo (3). 


(1) Vyavastha Darpana, 10. (3) 3 Sel. 8. D. R., 28. 
(2) 2 Mor, Dig., 152, 
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1868 The judgment of the Court was delivered by 
JANMAJAY 
Mazumpar 


ca <Macpnurson, J.—We think the judgment of the lower Ap- 
Kesnas Lan As _ Saye 

Guoss,  pellate Court is right, and this appeal ought to be dismissed. 

‘As the case is placed before us, the real contest is as to the right 

of succession to one Gorachand. This Gorachand, it is found by 

the lower Appellate Court, disappeared about the year 1258 

(1850), and has not since been heard of. A grandson, Panchanan, 

and Ambika, the widow of a deceased son, having both died, the 

respondent Keshab Lal Ghose contends that he, as the next heir 

of Gorachand, at the time of the expiry of 12 years, from the 

date of Gorachand’s disappearance, is entitled to possession of 

the property, which is the subject of the present suit. The lower 

Court has found as a fact that Panchanan died in Sraban or Bhadra 

1270 (1863); that Ambika died in Aswin of the same year; and 

that both of them died within 12 years of the date of Gorachand’s 
disappearance. 

The plaintiff in this suit claims under a mortgage from 
Panchanan ; but the respondent, Keshab Lal, contends, that as 
Panchanan, if he did mortgage the property, did so within 12 
years of Gorachand’s disappearance, he did it before any right 
had accrued to him, and at a time when he could not deal with 
the property; and that, therefore, the mortgage does not affect 

- or interfere with the rights of Keshab Lal as the next heir of 
Gorachand. The question is, whether, when a Hindu disappears 
and is not heard of for a length of time, any person can succeed 
to, or take any interest in, his property as his heir, until after the 
expiry of 12 years from the date on which he was last heard of. 


We think that no right accrues to any person as heir to the 
person disappearing until the 12 years have been completed, 
There is not much authority on the subject: but this appears to 
be the opinion of such writers as have touched upon the point. 
In the course of the argument, we have been referred to Mac- 
naghten’s Hindu Law, Vol. II, page 9; case of Gunganaryan 
Bonnerjee v. Balram Bonnerjee (1); case of Musst. Ayabati 
v. Raj Krishna Sahoo (2); Strange’s Hindu Law, Vol. I, 


(1) 2 Mor. Dig,, 152. (2) 8 Sel. 5. D, R., 28. 
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p. 133; Vyavastha Darpana by Baboo Shama Charan Sircar, _1868 
pages 10 and 11, and an unreported case ). SANHATEY: 


(1) Before Mr. Justice Loch and Mr. management and control during her life, Kunis Lat 


Justice Glover. 


December 3rp, 1868. 


SARADASUNDARI DEBI, v. GOBIND 
MANI alias BRAJASUNDARI DEBI* 


Hindu Law—Presumption of Death by 
Absence— Bequest to Idol. 


The rule of English Law, that a poriod of seven 
years’ abaence without tidings is auftiient to raise a 
presumption of death cannot be applied in the case 
of a Windy. The Hindu Law bas a rule of its own, 
requiring the lapse of 12 years before an absent 
person, of whom nothing has been heard, can be 
presumed to be dead, 

A testator by will left certain property to an idol, 
and appointed a sebait, ‘The person so appointed 
died without taking charge of the property or filling 
the office, and the lands romained im the possession 
of teatator's amily, Meld, that this property wonld. 
follow the course of the other properties left by 
testator, and be divided with them among the 
devisees under the will, 








Baboos Srinath Das and Mohini Mohan 
Roy for appellant. 


Baboos Annada Prasad Banerjee and 
Ashutosh Chatterjee for respondent. 


The facts of this case sufficiently 
appear in the judgment of the Court, 
which was delivered by 


Locn, J.—Krishna Nath Nvayapancha- 
nana died on the 9th of © v (21st 
March 1851), leaving two widows, Mahes- 
wariand Surjamani, and three danghters, 
Gobindamani alias Brajasundari, the 
plaintiff in this case, Jayasundari, and 
Saradasundari, the defendant in this case. 
Krishna Nath Nyayapanchanana executed 
awill, bearing date the 5th of Bhadra 
1257 (20th August 1850), by which he 
gave maintenance to his elder wife, 
Surjamani, and left the rest of his pro- 
perty to Maheswari, to be in her sole 





* Regular Appeal, No. 46 of 1868, from a decree 


(1) The wording of the will as regards the 
daughters was “my three daughters shail inherit 
equally whatever is left at Maheswari's death, but the 


and on her death to be divided in equal 
shares by his three daughters. He further 
dedicated » le lands of Basantpur to 
the service.of the family idol, and appoint- 
ed his son-in-law, Biswanaith, the husband 
of Saradasundari, to be sebait. Mahes- 
wari died on the 9th of Chaitra 1271 
(2lst March 1865), and plaintiff brings 
the present suit for possession of the 
whole of the property left by her father, 
moveable and immoveable, on the ground 
that Jayasundari is dead, Saradasundari 
is a childless widow, and that she is the 
only muvried danghter likely tohave a 
family, and is eutitled under the Hindu 
law to succeed. he Judge stated, in his 
judgment with regard to the intention of 
the testator and the purport of the will (1): 
“T am of opinion that the testator did 
“not intend that, at the death of hig 
“widow Maheswari, only those of his 
“ daughters who had sons or who were not 
“ past child-bearing should succeed to his 
“property, On the contrary, the terms. 
“used cleary show that all his three 
“ daugthers were to succeed ; that he never 
“contemplated their becoming childless 
“widows, or intended their exclusion, 
“because on this ground they would not, 
“as such, under Hindu luw, be entitled to 
“saceced. The concluding sentence, more- 
» in providing for the disposition of 
property on the death of any dangh- 
“ ter, shows that the testator never intended 
“to exclude childless daughters from 
“succeeding at the death of his widow 
“Maheswari. I ain, therefore, of opinion 
“that on the third issue the plaintiff is 
“entitled, at the death of Maheswuri, to 
“succeed to only one-third share with 
“her other two sisters, and that she is: 
“not entitled to succeed under the Hindu 
“law in opposition to the terms of the 
“ will as interpreted in the forgoing.” No 








of the officiating Judge of Moorshedabad, 


sons of the other (surviving) danghters shall inherit 
the property of any that may die childiess,” 


20—C 


Guosz, 


138 | 


1868 


JANMAJAY 
Mazompar 





om 
Kesiran Lan 
GuosE, 


“ 


i 


Ban. Law REPORT, 


HIGH COURT OF JUDICATURE, CALCUTTA [B. L. R. 


Being of the opinion which we have expressed, we think the 
judgment of the lower Appellate Court is substantially right. 


appeal from this finding has been put in 
by the plaintiff ; and, therefore, we cannot 
allow the plaintiff's vakeel in answer to 
raise the question as to the correctness or 
otherwise of the Judge’s finding upon 
this point ; but before we proceed to 
enquire as to the right of the plaintiff, 
we must first determine whether Jaya- 
sundari is dead as asserted by the plain- 
tiff, or still alive, as asserted by the 
defendants. The Judge has declared 
that piaintiff is entitled to one-third 
share of the landed properties on 
her own right, and one-third on the 
right of Jayasundari ; and the defendant 
being a childless widow incapable of 
succeeding Jayasundari, is entitled to 
one-third ; and, therefore, the appeal rests 
chiefly with regard to one-third of the im- 
moveable property. We concur with the 
Judge in thinking that the direct evidence 
as to the death of Jayasundari is alto- 
gether untrustworthy ; but we think that 
the Judge is in error when, disposing of 
this point, he applied the rule of the 
English law, which provides that a period 
of seven years’ absence is sufficient to raise 
the presumption of death, when the Hindu 
law has a rule of its own which requires 
the lapse of 12 years before the expiry of 
which an absent person, of whom nothing 
has been heard, during that period, cannot 
be considered as dead. (Loch. J., then 
stated and discussed the evidence on this 
point). Therefore, so much of the 
Judge's order, deereeing to the plaintiff 
one-third of the landed properties belong- 
ing to Jayasundari, must be sct aside. 
With regard to the moveable property, 
we find that the plaintiff has put ina 
list, distinctly specifying many articles 
of houschold furniture, &c. She did not 
ask the Court, to attach these articles ; as 
articles which belonged to her father to be 
divided among the daughters under the 
terms of the will; and she has valued 
these articles at about Rs, 925. We 


think that plaintiff has entirely failed to 
prove the existence of these articles, and 
that their valuc was what she has stated 
in the plaint. We think the onus was 
upon her to do so; and, therefore, with 
regard to the moveable property, plaintift 
is entitled only to recover her share of 
the moveable properties which the defend- 
ant has admitted. 

The plaintif€ has claimed certain plots of 
lakheraj land situated in various places 
which she says were the properties of her 
father. The defendant alleges “that she 
was only in possession of one-half, the 
other half being the property of Baikant- 
nath Newgi ; and she urges that plaintiff 
cannot geta decree of the one-third of the 
whole, unless she can prove that defendant, 
was in possession of the whole. We think 
this contention is correct, and plaintiff 
has failed to prove. dcfendant’s possession 
to the whole of the land. Her decree inust, 
be limited to one-third of the half share. 
Certain other lands, which are claimed 
by the plaintiff, are alleged by the 
defendant to be not in her possession. 
We think that the plaintiff, if she 
wished to recover these lands from the 
defendaut, and to make her liable for them, 
was bound to prove that they were in her 
possession. 

With regard to the sebait property 
Basantpor, we find that though, under 
the will, a scbait was appointed, yet he 
never took charge of the property, nor 
did he fill the office, and the lands re- 
mained in the possession of the widow 
of Krishnanath Nyayapanchanana. The 
sebait has been dead for several years, 
and no one had been appointed in that 
office. Under these circumstances, we 
think that this property must follow 
the course of the other properties, and 
plaintiff be declared entitled to one-third 
of the same. 

‘We amend the Judge’s decree accord- 


ingly. 
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. Before Sir Barnes Peacock, Kt, Chief Justice, Ur. Justice L. S. Jackson, 
and Mr, Justice Macpherson. : * 
KALI KRISHNA PAL-CHOWDHRY (Praintirr) 0. SRIMATE JAGAT- 1868 
* TARA AnD ANOTHER (Derenpants.)* Sept. 8. 


Limitation—Account— Cause of Action—Act XIV. of 1859, s. 1, cl. 16. 


The representatives of a gomasta, who had, for the last four years of his life, 
taken the moneys of his employers in advance for the purposes of the business, were 
sued for the balance of account of such moneys after giving credit for the amount 
of the gomasta’s annual salary. Held, that the suit, being brought in less than six 
years from the date of the gomasta’s death, was not barred by the provisions of Act 
XIV. of 1859, 


Turs was an appeal to the High Court, under section 15 of 
the Letters Patent, 

The suit was instituted on the 4th April 1866 (7th Chaitra 
1272), in the Court of the Principal Sudder Ameen of Dacca, 
to recover Rs. 1,085, 14 annas, 15 gundas, The defendants were 
the representatives of one Mathuranath Pal Chowdhry, deceased, 
who had acted as the plaintiff's gomasta up to 23rd Baisakh of 
the-Mahajani 1269, corresponding to 1862, the date of his death, 
The sum claimed was for monies of the plaintiff taken by* 


. Mathuranath Pal, in advance, for the purposes of the business, 


from the year 1265, corresponding to 1858, and for which he had 
not accounted at the time of his death, after crediting the amount 
of his yearly salary from the same date, which had not otherwise 
been paid to him. 

The Principal Sudder Ameen dismissed the plaintii’s claim for 
all sums drawn out by the deceased Mathuranath more than six 
years before the institution of the suit, in taking the account, and 
debited the plaintiff with the salary due to the deceased only for 
the period within six years prior to the institution of the suit. 

On appeal the Judge upheld the Principal Sudder Ameen’s 
decision. 


* Appeal No. 3 of 1868, under section 15 of the Letters Patent of 28tl. December 
1865, froma judgment of Mr. Justice Kemp, prevailing against the judgment of 
Mr. Justice E. Jackson, dated the 29th February 1868, in Special Appeal No. 1615 
of 1867, from a decree of the Zilla Court of Dacca, 

* 21-C 
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The plaintiff then appealed specially. 


E. Jackson, J.—The plaintiff sues to recover the aggregate 
amount of certain sums of money from time to time taken by 
his gomasta, from the year 1265, corresponding to 1858, to the 
date of his death, deducting therefrom the total amount Sof salary 
due to the gomasta. The defendants are the heirs of the gomasta. 
The fact of the money being taken, and of the salary being due, 
has been found by the lower Appellate Court, but it is said 
that the lower Appellate Court has erroneously applied limitation 
to the sums taken by the gomasta in the years 1265 and 1266, 
A. D. 1858 and 859. That Court has held that whatever was 
due at the end of the year 1266, is barred, and must be deducted 
from the claim. For plaintiff it is contended that that sum is not 
proved, as the salaries for the following years should have been 
set off against that sum. 

It appears to me that this Court should not, in any way, favor 
the plea of limitation. When the law applics, it must have its 
course, but if,. upon the ordinary system of taking accounts 
between master and servant, the salary of each year, as it fell due, 
would have been sct off against the sums appropriated by the 


; gomasta,” it would be more’ ‘consonant with equity to adopt that 


course of account than to hold that the salary of each year was 
to be set offonly against the dcbt of each year, and thus allow 
a large portion of the debt to be barred from recovery. 

There does not appear to have been any misappropriation. 
The gomasta was allowed, from time to time, whatever sums of 
money he required from the treasury of his master. These had 
to be repaid; and it seems to be admitted that the first item given, 
which the master would repay himself, was the servant’s salary. 
It seems to me that there was, in fact, a running account between 
the master and servant; and that if the servant had overdrawn, 
what was due for his salary in the year 1266, the sum which was 
due for his salary at the end of 1267, would be credited at the 
end of that year against what had been overdrawn at the end of 
1266 ; and if a balance still remained, that the amount due for the 
salary of, the year 1268, would, at the end of the year 1268, be 
eredited against that balance; and similarly if a balance still 
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remained, the salary for the year 1269 would, at the end of that 1868 
year, be also credited against that balance; and similar credits of aut Dus- 
salary due at the end of each year, or whenever the salary fell Cuowount 
due, would continue to be made against the oldest standing debts. jouer 
If this is the correct view of the law, the manner in which the 
lower Appellate Court has taken the account is erroneous. The 
principle in law upon which I think this is the correct mode of 
taking the accounts, is the right of the creditor to appropriate 
sums, however paid, in reduction of debt, to whatever portion of 
the debt he pleases,.so long as the debtor does not distinctly state 
that the sums so paid are paid against a particular debt. I would 
reverse the Judge’s decision, and, on the account as I, hold it 
should be taken, would find that no portion of the gomasta’s 
debt is barred by limitation ; and, therefore, I would decree the 
plaintif’s claim with all costs. 

As there is a difference of opinion in law, the opinion of Mr. 
Justice Kemp must prevail, and this appeal be dismissed, 


Kemp, J.—I cannot concur in the judgment of ‘my’ leafned 


“colleague. I would confirm the decision of the lower Appellate . 
Court, which, I may observe, confirms that of the Court of first 
‘instance. ‘ 


The view taken by Mr. Justice E Jackson of the application 
of the Statute of Limitations to the facts of this case, as admitted 
“between thé parties, or substantiated by reliable evidence, is 
wholly different from the plea raised by the plaintiff, special 
appellant, in the lower Appellate Court. 

I proceed to state briefly the nature of the suit as. gathered 
from the pleadings, which I have consulted in the original verna- 
cular. The plaintiff is a mahajan; he sues the heirs of a deceas- 
ed gomasta, by name Mathuranath Pal, on the , allegation 
that the said gomasta overdrew from the funds of the three 
gadis under his charge, at various dates, from the year of his 
appointment in 1265, corresponding to 1858, to the date of his 
death in 1269, corresponding to 1862, an aggregate sum of 
Rs, 1,645, omitting fractions from this sum, the plaintif vives 
eredit on account of salary during the whole period of the de- 
ceased gomasta’s incumbency, Rs. 560; and his claim is for 
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___ 1868 __the palande of Rs. 1,272. Inhis plaint,,the plaintiff states that, as 
Kaui Rusu ¢here was no stipulation within which the sums so overdrawn were 
Cnowouny to be repaid, his cause of action for the whole sum so overdrawn, 
5 Setanr which ranges over five years, arose on the day after the death 
of the gomasta, or on the 25th Baisakh 1270. 
Both the lower Courts have held that clause 16, section 1, Act 
. XIV. of 1859, applies to that suit, and that on the date of insti- 
tution of suit, é. ¢, the 17th Chaitra 1272, B, S., the monies over- 
drawn in 1265 and 1266 were barred by lapse of time. A decree 
was given in part of the sum claimed, or for sums overdrawn in 
the years 1267, 1268, and 1269, after deducting the salary due to 
the late gomasta for those three years up to the date of death. 

In appeal to the Judge, the plaintiff, special appellant, appealed 
on one ground alone, which I have translated from his petition of 
appeal in the vernacular, véz. :—“ It is not customary to recover in 
each sum overdrawn by a gomasta as long as he is in the ser- 
vice, Mathuranath Pal was in service up to the date of his 
death, ergo my cause of action arose from the date of his death. 
The Principal Sudder Ameen has overlooked this, and has cal- 
culated the period from which limitation runs from the date of 
each item overdrawn.” . 

“Before us the pleader of the special appellant abandons this 

‘plea altogether, and raises an entirely new one, which has found 

favor with’ my learned colleague. Iam clearly of opinion that 
as there was ‘no stipulation between the parties that the salary 
of the deceased gomasta was to be set off at all against the 
items overdrawn by him, much less that the salary due for the 
whole period of his service was to be set off against the oldest 
claim in point of date on account of sums overdrawn by him, so 
as to evade the Statute of Limitations, the concurrent opinion of 
the lower Courts, which is based upon the pleadings and allcga- 
tions before them, is the correct one. I would dimiss this appeal 
with costs and interest. 

From this judgment the plaintiff appealed under section 15 of 
the Letters Patent. 


Baboo Ramesh Chandra Mitter for appellant. 
Baboo Kali Mohan Doss for respondents, 
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The judgment in appeal was delivered, as follows, by 


Peacock, C. J.—In order to decide whether this ease is bar- 
red by limitation, we must ascertain what is the cause of action, 
It is admitted, I think on both sides, that the deceased was the 
general agent of the plaintiff in the management of his business, 
and that he did, in fact, draw out of the business moneys which 
belonged to the plaintiff. I do not think that it would be in the 
mouth of the representatives of the agent ‘to say that he drew 
that money without any authority, and that he was merely 
embezzling the money, nor was it so contended on the part of the 
plaintiff or of the defendants. We must, therefore, look upon the 
moneys which the agent drew out in the same light as if they 
were moneys advanced by the plaintiff to him for the general 
purposes of the business. 

In such a case the cause of action would not accrue immedi- 
ately the money was advanced. There would be an obligation 
on the agent to render an account of his agency, and to account 
for the moneys in question. In using the word “ account,”"L uge 
it in its legal sense as not confined merely to rendering an atcount 
of what he has done with the money, but as including. the pay- 


ment of any balance which might be found due from him upon 


taking the accounts. The agent died before he was requested to 
account for, or to render an account of the moneys # and, then, 
I apprehend a cause of action accrued against his representatives 
so far as they had assets to repay to the principal any balance, 
which, upon the adjustment of the accounts, might appear due 
from the agent, 

It appears to me, therefore, that the period of six years must be 
computed not from the time when the agent drew the moneys, 
but from the time of his death. That period not being six years 
before the commencement of the suit, it appears to me that the 
plaintiff is entitled to recover the full amount what, upon the 
taking of accounts, may appear to have been-overdrawn by the 
agent. The result, therefore, is that, according to the view taken 
by Mr. Justice E. Jackson, the plaintiff’s claim as laid is decreed ; 
but considering that the case has not been clearly presented to 
the various Courts before which it has been brought, and that if 
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____ 1668 the claim had been so presented, a different result might have 
Kart Exisu- been come to, it appears to us that the plaintiff ought to have his 
Cuowpury costs in thé first Court, and that each party should bear his owm 
- Sears costs in the lower Appellate Court and in this Ceurt. There will 
be a decree for the plaintiff for Rs. 960, with costs in the first 

Court on that amount, and the defendant will obtain costs in that 


Court, calculated on Rs, 125. 


Before Mr, Justice Kemp and Mr. Justice E. Jackson. 


1868 ie SRINATH GANGOPADHYA anp otners (Derenpants) v. 
, _ Dee. 22. ; SARBAMANGALA DEBI (Prarntirr.)* 


Stridhan—Unbetrothed Daughter—Succession. 


A Hindu directed his wife to settle certain property after his decease upon 
their daughter, She did so by deed of gift (Hibbanama), giving it to their daughter 
“to be enjoyed by her, her sons and grandsons, &c., one after another; the other 
heirs not to have any concern with it.” Held, that the plaintiff as the daughter’s 
daughter had no right to share therein with her brothers, the daughter’s sons. 

« A betrothed daughter is not entitled at her mother’s death to share in her stri- 
dhan, bnt the unbetrothed daughters alone inherit with the sons. 

When” ‘stridhan has once devolyed as such upon an heir, it does not continue to 
deyolye as'stridhan, but afterwards devolves according to the ordinary rules of 

. Hindu law. 


THis was ® suit to recover possession of certain moveable 
:and immoveable properties left by the plaintiff's mother, 
Durgamani Debi, upon the allegation that Sadasib Roy Chow- 
dry, the maternal grandfather of the plaintiff, gave permission to 
his wife, Bimala Debi, the maternal grandmother of the plain- 
tiff, to make a gift of all immoveable properties to Durgamani, 
the mother of the plaintiff. That accordingly Bimala granted 
to Durgamani, by a Hibbanama, the parcel of property No. 1; 
that some of the other properties in dispute were obtained by 
gift or purchase by Durgamani; that the rest were purchased 
during the time the plaintiff and her brothers lived in commen- 
sality; that Durgamani being possessed of the property as her 
stridhan, departed this life, leaving her surviving a married 


* Regular Appeals, Nos. 8 and 15, from the decrees of the Principal Sudder 
Atacen of Rangpore, dated the 19th September 1868, 
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daughter, three- minor sons, the defendants herein, and an 1868 
unmarried daughter, the plaintiff, That the plain being an ere 
unmarried daughter, inherited the property left by fer mother Dare 
along with her-brothers, with whom she had lived in commen- Sensanancas 
sality up to Baisakh, 1273 (1866), when, in consequence of a a 
disagreement, she had separated from her brothers. She prayed 
to be put in separate possession of her property. 

The defendants raised the defence (inter alia) that the suit 
was barred by lapse of time; that their mother died after 
having given birth to a daughter; that at that time the plaintiff 
was betrothed; that the new-born daughter died two days after 
the death of their mother ; that therefore, according to Hindu law, 
the plaintiff had no right to the property; that the property 
No. 1 was not the stridhan of their mother. She had only a 
life interest therein. 

The following is an abstract of the Hibbanama :—“ Durga- 
mani, as you have got sons, I give the property to you to be 
enjoyed by you, your sons, and grandsons, &c., one after another ; 
the other heirs are not to have any concern with i,” . ” 

The Principal Sudder Ameen found as a fact that the plaintiff, - 
was betrothed at the time of her mother’s death, that a-younger 
maiden sister of the plaintiff survived her mother, but died 
sometime afterwards; and held that, according to Hindu law 
as current in Bengal (Macnaghten’s Hindu Law, Vol L., p. 41,) 
a daughter, whether betrothed or not, inherits with the son the” 
property not obtained at the time of marriage, and therefore the 
plaintiff, though betrothed, was entitled to inherit along with her 
brothers. He did not go into the question as to who was heir 
to the deceased maiden daughter, as the plaintiff did not claim 
under her. He further held that as the plaintiff lived in 
commensality with her brother, her claim was not barred by 
lapse of time. ‘As to property No. 1, the Principal Sudder 
Ameen held that, as the deed of gift under which Durga- 
mani obtained the property limited the inheritance to « Durga- 
mani, her sons, and grandsons, &c., one after another; the 
other heirs were not to have any concern with it,” the plaintiff 
could not, according to the intention of the donor, recover, the 
property. He further found that the properties Nos. 2, 3, 4, and 
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‘1868 5 having been the stridhan of the plaintiffs mother, the plain- 
Grain tiff was entigled to them, and that her right to the other properties 
pura had not been proved. As none of the properties had been 
Saunasaxea- proved to have been given by the father, or at nuptials, and 
as Durgamani left three sons and two maiden daughters, the 
properties were to be divided into five shares, and the plaintiff 
was to have one of them. He accordingly passed a decree in 
favor of the plaintiff for a portion of the property, and dismissed 

the suit as to the rest, 

Both the parties appealed to the High Court; the plaintiff 
appealed on the ground that it had not been proved that at the 
time of her mother’s death she was a bagdatta or betrothed 
daughter. That she had no younger sister at the time of her 
mother’s death ; and even if she had had one, she had, on the 
death of such sister, become her heiress according to the Hindu 
Shastras. That she was the sole heiress to the properties of her 
mother. 

The defendants appealed on the grounds that the suit was bar- 
red by lapse of time ; that, according to Hindu law, the plaintiff 
-being a betrothed daughter, could not be heir to the stridhan 

. left by their mother when she left sons and a maiden daughter 
surviving. ; 

The Advocate-General(Baboos Anukul Chandra Mooherjee, 
Srinath Doss, and Krishna Dayal Roy with him) for the defend- 
agts contended that on the facts found by the lower Court, 
hamely, first, the betrothal of the plaintiff during the lifetime 
of her mother; and, second, the birth of another daughter who 
survived her mother, the plaintiff had no right to the property 
in dispute. The text of Vrihaspati (Dayabhaga, Chapter IV., 
Section II, Verse 3,) lays down that “a woman’s property goes 
to her children, and the daughter is a sharer with them, pro- 
vided she be unaffianced ; but if married, she shall not receive 
the maternal wealth.” Here “marriage” is clearly contrasted 
with “ unaffianced.” The text of Gautama (Dayabhaga, Chapter 
IV., Section IT, Verse 13,) lays down that “a woman’s separ- 
ate property gocs to her daughters unaffianced, and to those not 
actually married.” This is explained in Verses 22 and 23 :— 
“ First, the woman’s property goes to her unaffianced daughters. 
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Tf*there be none such, it devolves on those who are betrothed.” 1968 
Betrothal is marriage. “ It is this betrothement, igffact, which facnara 
constitutes marriage. It is complete and irrevocable immediately “pura 
on the performance of certain ceremonies,” &c., 1-Macnaghten’s Sannastanca 
Hindu Law, p. 58. So in Shamacharan’g _ Vyafastha .Darpana, cee 
p. 645, 2nd Edition. If the betrothal had been revoked after 

her mother’s death, still she was a married daughter at the time 

of her mother’s death. The word “revocable” shows she is 

married until revoked. The plaintiff being a married daughter 

at the time of her mother’s death, the property was divisible 

among the three brothers and the unmarried sister, which would 

give the whole to the defendants. Besides, whether plaintiff 

had a right or not, her suit is barred by lapse of time. Durga- 

mani died in 1248 (1841); the suit was instituted on the 9th 

August 1866, 


Baboo Ashutosh Chatterjee (for the plaintiff) contended that. 
the Jagdan (betrothal by word) was not proved; that certain 
ceremonies are necessary to constitute betrothal, and there is 
no evidence that those ceremonies had been performed, The 
custom of betrothal does not prevail amongst Raltri Brahmins, 
and therefore the plaintiff could not be affianced. She therefore 
succeeds with the sons. But if she were betrothed, still she 
was heir to the property left by her unaffianced sister, Daya- 
kama Sangraha, Chapter IL, Section 3, Verse 6, . 

Baboo Bhawani Charan Dutt (on the same side) referred to 
Dayabhaga, Chapter IV., Section II., Verse 23, and contended 
that “ affiance” is not “ marriage.” On the death of the intended 
husband, the affianced daughter can marry another man. “ Such 
origin belongs to her father alone.” Text of Vasishtha cited 
in 2,‘Shamacharan’s Vyavastha Darpana, 1st Edition, p. 696, 
para. 386. See Vyavastha Darpana, pp. 785: and 786. In 
Dayabhaga, Chapter IV., Section II., Verse 13, the words 
“not actually married” show that, in the opinion of Gau- 
tama, betrothal did not constitute marriage, and..theréfore: a 
betrothed daughter was not an actually married daughter. As 
to the order of succession to be adopted in this case, see Daya- 
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1868 kyama Sangraha, the authority in Bengal. Dayakrama Sangr@ha 

OuxsT#_ (original tet), p. 16; English translation, p. 45, Verses 2, 3. 

pnra Yautuka property of women. Dayakrama Sangraha, p. 54, 
Sannsataxoa- Chapter IT., bestia IV., Verses 2, 5. 

* See Vyavastha Darpana, Ist Edition pp. 794 and 793, Verse 
453. In this case the property was not yautuka, and therefore | 
the kanya (which includes the daughters affianced and unaffi- 
anced) would inherit along with the sons, as she is not a married 
daughter. The text of Vrihaspati in Dayabhaga, Chapter 
IV., Section II., Verse 13, is vague, and besides it. does not 
appear that, with reference to yautuka and pitridatta properties, 
that text is at all applicable, for in those cases the sons are 
excluded by the daughters. Plaintiff is one of the heirs, 
because the property had been given by Durgamani’s father, 
and the plaintiff is one of the offsprings; “let it belong to her 
offepring.” Dayabhaga, Chapter IV., Section II., Verse 16. 

The question of limitation cannot arise, Section 1, Clause 
18, Act XIV. of 1859. E 
_ The Advocate-General in reply referred to Macnaghten’s 
Principles of Hindu Law, Vol. I., p. 38; Dayakrama Sangraha, 
pp. 36, 57, 58; Prankishen Sing v. Bhagwutee (1); Dayabhaga, 
Chapter IV., Section II., Verse 6, Text of Devala. The term 
*kumari” is used in pp. 46 and 58 of the Dyakrama Sangraha, 
enly as a maiden daughter. 1 Strange, pp. 35, 36. Notes of 
Sir William Jones in his translation of Manu, p. 363. Vya- 
vastha Darpana, p. 645 (2nd Edition). Affiance is marriage. It 
is only revocable, that is, until revoked, the marriage is good. “A 
subsequent confirmation is equivalent to an original ratification. 
It goes back to date of the original contract. Confirmation 
must be of something existing, and subject of being confirmed ; 

p subsequent marriage continues what was already in existence. 
Section 13, Act XIV. of 1859 does not apply. There cannot 
be a joint Hindu family of brothers and sisters. 


E. Jackson, J.—Both these appeals are from the decision of 
the Principal Sudder Ameen of Rungpore in a suit brought by 


() 1 Sel. S$. D. B,, 3. 
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Sarbamangala Debi against Srinath Gangopadhya and others. —_ 1868 
Sarbamangala Debi sued to recover possession of ten different (imam. 
properties, alleging that these were stridhan, belonging to her soit 
mother Durgamani Debi, and that she, as heiress of her mother, Sanna 
was entitled to them in preference to her brothers, the defendants, 

She alleged that since the death of her mother Durgamani, she 
had lived in commensality with her brothers as a joint Hindu 
family, and that in the month of Baisakh 1273 (April 1866) a 
dispute had arisen between her and her brothers regarding a sum 
of money which she wanted out of the profits of the estate, and 
which thty refused to give, and on this account a quarrel had 
arisen; the plaintiff had been dispossessed, and preferred this suit, 

The defendants allege that the plaintiff had no right or title 
whatever in any one of these properties. 

The Principal Sudder Ameen of Rungpore has given a very 
careful decision in the case; his conclusion is that the plaintiff is 
entitled to a portion of her claim, but not to the remainder, 
From his decision these two appeals have been preferred, and 
they, in fact, open out the whole case. The plaintiff appeals 
against that portion of her claim which has been rejected; the 
defendants appeal against that portion of the claim which haa 
been decreed, and they urge against both that limitation bars the 
claim, and that they are entitled to the property upon the merits. 

The first property, No. 1, which is at issue, was a certatp 
estate which, it appears to be admitted, was given by Gadasib 
Roy, the father of Durgamani, by a verbal will, which was 
carred into effect by his widow after his death, and under which 
the estate was made over as stridhan to Durgamani. 

As regards this property, the Principal Sudder Ameen has 
dismissed the plaintiff's suit, on the ground that in the deed which 
made over this property it was distinctly stated that i it was given td. 
Durgamani, and after her to her sons and grandsons. We are 
of opinion that the grounds given by the Principal Sudder Ameen 
are good; we think that the deed is the best evidence of the 
intention of the donor. It is a very old document, and one 
which has been acted upon for a great many years. 

As regards properties Nos. 2 and 3, these seem to have been 
made over to Durgamani, the plaintiff's mother, as stridhan, 
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in consequence of the adoption of 2 son by her mother, Bintela 
Debi; it was agreed on that occasion that » certain amount of 
property should ‘be. set aside for Durgamani, and a certain 


% : 
Sanuamaxes- income should be secured to her, and these properties were pur- 


LA DEB. 


chased to secure that income. The question ,as regards these 
properties turns partly on a question of fact, and partly ona 
question of law. ‘First, what are the facts as regards the state 
of the family on the death of Durgamani. The plaintiff states 
that on the death of her mother she was the sole maiden daughter 
surviving. The defendants allege that she was not at that time 
a maiden daughter, but a betrothed daughter; that Durgamani 
died very shortly after having given birth to another girl, who 
was the sole maiden daughter who survived her mother, and who 
appears to have survived her but for a few days. 


Upon these questions of fact, after hearing the evidence, we 
are inclined to agree with the Principal Sudder Ameen that 
Durgamani did die very shortly after having given birth to a 
daughter, who lived for some days. Upon this point the plaintiff's 
witnesses and her own statement are contradictory : in one place 
stating that no child was born at all ; in another place some of the 
witnesses admitting that she was born and lived a few days, but 
adding that she died before her mother. 


-On the second point, as to whether the plaintiff was betrothed 
at the tjme of the death of Durgamani, there is very conflicting 
evidence, but we are not prepared to differ from the decision 
passed by the Principal Sudder Ameen, holding that she was 
then a betrothed girl. 


The question then arises whether, under the Hindu law, the 
plaintiff, as a betrothed daughter, was entitled to a share in this 
property with her brothers. In turning to the Dayabhaga in Chap- 
ter IV., Section II., on the succession of a woman’s children to 
her separate property in the third sloka, the law is thuslaid down:— 
« A woman’s property goes to her children, and the daughter 
is a sharer with them, provided she be unaftianced; but if mar- 
ried, she shall not receive the maternal wealth.” In the next para- 
graph the commentator interprets the meaning of the above sen- 
tence by saying “ here the word ‘children’ intends sons, and they 
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shffe their mother’s goods with unbetrothed daughters.” The 1888 
Principal Sudder Ameen has decided that the betrothed or unbe- fem, 
trothed daughter inherits her mother’s property with sons. We ee 
think that the quotation which we have above made from the BAneauAnGd- 
Dayabhaga distinctly shows that under the Hindu law the unbe- 

trothed daughter alone inherits with sons, Taking therefore the 

evidence as showing that the plaintiff was a betrothed daughter, 

we are of opinion that she is not entitled to inherit, In para- 

graphs 4 and. 6 of the same section the law is laid down on this 

point by other commentators, but it is not equally distinct, The 

words are “ that the brothers are entitled to succeed with unmar- 

ried daughters. “It may be a question whether “ unmarried ” 

is used as distinguished from ‘“ unbetrothed.” 








The Sansecrit word, which is used on both these occasions, is the 
word “kumari,” which is the word used generally for an unbe- 
trothed daughter, and that the word “ unmarried” does here mean 
unbetrothed is clear from what precedes it, which we have already 
quoted, 

The remaining properties all come under the same head as 
these numbers 1, 2, and 3. If the plaintiff had obtained a decree 
for Nos, 1, 2, and 3, she might possibly be entitled to some share 
in ¢he remaining property; but if the plaintiff fails in these, she is 
not entitled to any share in the other properties. : 

We are of opinion that, as a betrothed daughter, the plaintiff 
was not at the time of her mother’s death entitled to any share 
in her mother’s “stridhan.” An attempt has been made to 
show that even if the maiden daughter inherited, the plaintiff is 
entitled to inherit on the death of the maiden daughter, but the 
Hindu law on this point is undoubted, namely, that when stri- 
dhan has once devolved as stridhan upon an heir, it does not. 
continue to devolve as stridhan, but afterwards devolves accord- 
ing to the prdinary rales of Hindu law. 

Looking, then, to tle facts found in this case, the plaintiff being 
at the time of her mother’s death a betrothed daughter, we consi- 
der that she is not entitled to any share of the properties which 
she now claims; and, further, we think it necessary to state that, in 
our opinion, her claim is wholly harred by the law of limitation, 
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see8__ and on this point we differ from the decision passed by the Prin- 
~Saixats cipal Sudder Ameen. 
GancopA: 
DHYA The plaintiff may have lived in commensality with the defen- 
Sanpamaxca-dants in the same house; but it is quite evident from the deposi- 
wa DEP tions, more especially of her married sister, and also of other 
witnesses, that she has never been in possession of any share of 
the property as a member of a joint Hindu family. 
Holding this view of the case, we decree the appeal No. 8 of 
1868, and dismiss the appeal No. 15 of 1868, dismissing the plain- 
tiff’s suit with all costs. 


Before Mr. Justice Loch and Mr. Justice Glover. 


SRIMATI BHABATARINI DASI anp ornens (PLAINrires) v. 


1869 J. GREY (Derenpant).* 
dany. 5. 
a Arrears of Rent—Jurisdiction. 


A took a farming lease from B, by which he agreed to pay to Ba certain yearly 
rent, and stipulated further to pay to B half of any enhanced rent which he’ 
might succeed in realising from the ryots. ' 

Held, that a snit by B to recover arrears of this moiety of enhanced rent, would 
lie in the Revenue Court. 


In 1269 (1862), the defendant, J. J. Grey, took a faring 
lease of plaintiff's share in a zemindari, agreeing to pay rent at 
Rs, 8,884 per annum. By a distinct stipulation in the lease, he 
consented, in the event of his being able to enhance the rent of 

* the ryots, to pay plaintiff half the profits arising from such 
enhancement. Plaintiff sued for her share inf the enhanced rents 
which she said had been realised by defendant in the yeats 
1864, 1865, 1866, 

The Collector of Malda, on 20th May 1868, dismissed the 
suit, on the ground that it did not fall within clause 4, section 23, 
Act X., observing: “ Defendant consented to pay a certain fixed 
yearly sum for his farm, and that being paid, the landlord cannot 
sue him for arrears of rent even though he fail to observe 
certain stipulations entered in the same document, and forming 
part of the conditions of entry. After specifying the yearly rent, 


* Regular Appeal, No. 147 of 1868, from a decree of the Collector of Rajshahye, 
dated the 20th May 1868. 
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the lease goes on to stipulate that for any trees wantonly destroyed, 1949 
Mr. Grey must pay a certain sum; that he must supply to Bear 
plaintiff 1000 mangoes yearly, or pay for them at market rates; — 

he must, on raising the rents, pay half to the proprietor, &c. Not J. Grex, 
one of these items, more than another, can be claimed as an arrear 

of rent if not satisfied, for it was never contemplated that such 

cases should be brought before Revenue Courts in summary 

suits, each item involving judicial enquiry.” 


The plaintiff appealed. 


Baboos Anukul Chandra Mookerjee and Anand Chandra 
Ghosal for appellant. 


Baboo Jagadanand Mookerjee for respondent. 
The judgment of the Court was delivered by 


Locu, J.—This suit has been brought for arrears of rent for 
1271, 1272, and 1273 (1864, 1865, and 1866). It appears that the 
defendant executed a kabuliat in favor of the plaintiffs, agreeing 
to pay rent at the rate of 8,884 rupees for plaintiff's share of the 
zemindari Sharshahabad, &c. There was a further stipulation 
in that kabuliat that the defendant was to measure and enhance 
the rents of the ryots, and of that enhanced rent he was to pay 
over half to the zemindar and retain half for himself, He was 
also bound, at the close of each year, to render an account to the 
zemindar. The present suit was instituted on the 2nd Baisakh 
1275 (May 1868), and the Collector has held that the claim for rent 
of 1271 is barred by limitation, the suit not having been brought 
within three years from the close of the Bengal year 1271; and _ 
he has further held, that as the suit is not brought for the jumma 
specified in the kabuliat but for the amount of the enhanced 
rent realized from the ryots under the provisions of the lease, it 
is a suit only eoginzable by the Civil Court. He has, therefore, 
dismissed the claim. We think that the Collector has taken an 
erroneous view of the nature of the claim; he has treated it as 
if it were similar to other stipulations in the kabuliat, such as 
damages for trees wantonly destroyed, supply of 1000 mangoes 
yearly; and he has considered that all these items can only be 
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1869 disposed of by a regular suit, and that it was never contemplated 
BMAT , that they should be brought before the Revenue Court in 

Dast_ summary suits, each item requiring judicial enquiry. 

J. Grey, It is necessary to point out to the Collector the ‘difference in 
these items; the stipulation for damages on account of the 
wanton destruction of trees could not be claimed as rent, aud 
could not, therefore, be sued for in the Revenue Court; the sépply 
of 1000 mangoes yearly is clearly part of the rent paid in kind, 
the rest in cash, and the value of them is clearly realizable as 
part of rent in the Revenue Court. Further, the Collector is 
wrong in considering suits for rent under Act X. of 1859, to be 
summary suits. They are not summary suits, but they are to all 
intents and purposes regular suits, only tried by the Collectors 
and not by the Civil Court ; and, therefore, there can be no doubt 
that every point on which the parties are at issue which comes 
before the Collector, does involve judicial enquiry. 

Then with regard to the particular item which is claimed in 
the present case, we think that it is clearly a part of the rent, 
and may be sued for as rent. The defendant agreed to pay- a’ 
certain fixed sum, and knowing that higher rents might be 
realized from the tenantry, he agreed with the plaintiff that-if 
permitted to enhance the rents, he would, in addition to the sum ~, 
already entered in his kabuleut, pay to him half of whatever 
should be realized from the tenants; he was bound to render an 
account every year to the plaintiff, and on looking at the accounts, 
if anything were in balance, whether part of the fixed rent as 
stipulated in the kabuliat or part of the enhanced rent and were 
not paid up, we see no reason why plaintiff should be debarred 
from suing for such sum in the Collector’s Courts as arrears 
of rent. The case Ashootosh Chuckerbutty v. Banee Madhub 
Mookerjee(1)is very much in point ;in that the durputnidar agreed, 
in addition to his rent, to realize and to pay to the putnidar the 
arrears of rent then due by the ryots to the putnidar ; and it was 
held by this Court that the putnidar could sue for such rent 
realized by the durputnidar in the Revenue Court. It has been 
attempted by the pleader for the respondent to show that half 
of the enhanced rents, which were to remain in the hands of the 

Q) 5 W.R., Act X. Ral., 34 . 
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defendant, must be considered merely as remuneration for the 1800 
trouble that he took in measuring the lands and enhancing the eee 
rents, but this is a mistaken view; but whatever it may be, it Daer 
certainly did not, in any way, alter the character of that money J. Grey, 
which was to be paid to the zemindar. A Full Bench decision, 
Raja Nilmani Sing v. Annada Prasad Mookerjee (1) has been 
quoted by the respondent to show that a case of the nature 
before us, is cognizable by the Civil Court; that case is entirely 
at variance with, and is by no means applicable to, the present 
case. We think the suit is one for rent, and is triable by the 
Revenue Court, but as there is no sufficient evidence to dispose 
of this case, we, therefore, remand the ease to the Collector that 
7 evidence may be called for and the case disposed of on the 
merits. With regard to the rent of 1271, we concur with the 
opinion expressed by the Collector, that the claim for the rent of 
1271 is barred by limitation. The costs of this appeal will 
follow the ultimate result of the case. 


Before Mr. Justice Norman and Mr. Justice E. Jackson. 


MAHARANI BRAJA SUNDARI DEBI (Praintirr) v. RANI LACHMI 1869 
KUNWARI anv oruers (Darenpayts.)* Jan. 5. 





Limitation—Act XIV. of 1859, ss, 2 and 5.—Purchase—Name of Idol 
Trustee—Benami. 


In 1799 an estate was purchased in the name of an idol, and immediately after- 
wards.was mortgaged. Subsequently, when the mortgage debt had: been“paid off, it 
was re-conyeyed to the idol. After this the names of the idol and of its}shebait were 
entered in the Collector’s books as owners of the estate. In 1812, the purchaser 
again mortgaged the property, and in 1816 his widow executed a second mort~ 
gage of it, to pay off the mortgage of 1812. In 1820, this second mortgage 
was foreclosed. The defendants held the property under titles derived from the 
mortgage of 1816. The shebnait’s representatives, in 1867, sue to recover posses- 
sion of the property as belonging to the idol, alleging that the purchaser was 
a mere trustee for the idol; that the present holders of the property were 
cognizant of this, or might have learnt it by reasonable enquiry, and thcre- 
fore took the property subject to the trust ; that, accordingly, the suit now brought 
was a suit against trustees within section 2 of Act XIV. of 1859, and could not be 


* Regular Appeal, No, 132 of 1868, from a decree of the Judge of the Small Cause 
Court exercising the powers of Principal Sudder Amcen of Zilla Rajshahye, dated 
the 20th April 1868. 4 
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1869 barred by any length of time. There was no evidence of a formal dedication of the 
Mananasr Property to the idol. Held, that the defendants claimed under purchasers who had 
Brasa Sunp- purchased bond fide and for valoable consideration, within section 5 of Act XIV. of 
Rt Dee 1859 ; and that, therefore, the period of limitation was 12 years from the date of pur- 


Rant Lacratr Chase, and the suit was barred, 
Kunwar. 


THs was an appeal from the decision of Baboo Anand Chandra 
Banerjee, Principal Sudder Ameen of Rajshahye. 

The suit was brought by the heirs of Gobind Chandra Roy, 
who sue as shebaits of a certain idol, Sham Sundar Thakur, to 
recover possession of Pergunna Sujanagar. It was found by 
the lower Court that Pergunna Sujanagar was purchased by 
Maharaja Biswanath Roy, at a sale for arrears of Government 
revenue, in 1799. The purchase appears to have been made in 
the name of the idol, by a person who described himself as the 
gomasta of the idol, but there is nothing to shew that the money 
with which the property was purchased, was moncy which came 
from the funds appropriated to the worship of the idol. One of 
the plaintiff's witnesses states that the idol was founded by Maha- 
raja Biswanath Roy. Immediately after the purchase of the 
property in the name of the idol, it appears to have been mort- 
gaged to one Bhikum Roy; and, in 1802, it appears, upon the plaint- 
iff's own evidence, to have been re-conveyed by Bhikum Roy 
to the idol, Rs. 5,601 (apparently the loan) having been paid off. 
In 1804, Raghunath Nandy, who is described as the gomasta of 
the idol, executed an acknowledgment to Raja Biswanath Roy 
that the property belonged to the idol. Five years after, in 1809, 
a, mutation of names took place, and the names of the idol and that 
of Biswanath Roy as shebait, were entered in the Collectorate 
books as owners. In 1812, it would appear that Raja Biswanath 
Roy mortgaged the property for Rs. 32,000 to Kamal Lochan 

Nandy. That mortgage is not in evidence, but it was recited in 
a petition put in by the widow of Raja Biswanath Roy. In 
September 1816, the widow of Biswanath Roy mortgaged the pro- 
perty to Raja Janakiram Sing, for a sum of Rs. 46,400, to pay 
off the former mortgage debt. In 1820, this second mortgage was 
foreclosed. The first named defendant, Rani Lachmi Kuuwari, 
widow of Raja Krishna Chandra Roy, is in possession of the pro- 
perty under a title derived from the mortgagee. The present 
suit was instituted on the 11th of September 1867. 
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Mr. Money (Baboo Bhairab Chandra Banerjee with him) for 1869 
appellant. Mauansnr 


Braga Sunp- 
art Desi 


Mr. dilan and Baboo Girjja Sankar Mozumdar for respondents, 


vw 
Rast Lacumr 
Kunwani, 


The judgment of the Court was delivered by— 


Norman, J. (After stating the facts as above, continued):— 
The point that we are called upon to decide is, whether the suit 
which was instituted more than 46 years after the foreclosure, 
is or is not barred by limitation. 

The contention of the plaintiff has been that this is a suit 
against a trustee. Before procceding to the point which we have 
to decide in this case, it is well that we should state our view of 
the evidence which would go to shew that Raja Biswanath Roy 
was a mere trustee for the idol in respect to this property. No 
evidence has been given to shew that there ever was any formal 
dedication of the property to the idol. It is a mere purchase in 
the name of an idol. From the time of the purchase of the pro- 
perty, Raja Biswanath Roy appears to have dealt with it as his 
own, In 1802 it was conveyed or mortgaged to one Bhikum 
Roy, and in 1812 it was mortgaged apparently for the Raja’s pur- 
poses. There is no proof that either the first or the second mort- 
gage was executed in any way for the purposes of the worship of 
the idol, or for the performance of any trust connected with it. 
For atl that appears, the money was raised for the private pur- 
poses of the Raja. No evidence has been given to show that 
the revenue of the property was expended for the purposes of 
the idol, and the pleader for the appcilant, when arguing the case 
before us, was not prepared to go into evidence upon that point. 
We do not, therefore, mean to rest our decision of the case on that 
point. But we may observe that we do not see any reason to 
doubt the correctness of the decision of the Principal Sudder 
Ameen that there was no real endowment. 

The learned Counsel for the appellant referred to section 2 of 
Act XIV. of 1859, and he contended, citing a case Luteefun v. 
Bayo Jan (1), that if the defendants, at the time of taking 
their several inferests, were cognizant of the trust affecting 
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_ 1809 _ the property, or if reasonable inquiry would have made them 
plsrauast so, they took the property subject to the trust (notwithstand- 
ARI ED eat ing that they paid full value for it) and in all respects stood 
Rant Lacnot § in the same position as the original trustee; that they are not 
bond fide purchasers from a trustee within the meaning of 

section 5 of Act XIV. of 1859, but actual trustees with- 

in section 2. We thiuk, however, that the plaintiff has failed to 
establish a case on which such an argument can be based. We 

think we may assume that Raja Janakiram must, or at least 

may, have known that the property stood in the name of the idol, 

but it does not follow that be knew, or must be taken to have 

known, that there was a dedication of the property to the idol. 

The purchase in the name of the idol may have been a mere ficti- 

tious, benami transaction, Raja Biswanath Roy being himself 

the real purchaser and beneficial owner. Our own impression 

is that such was really the fact. Raja Janakivam, if treated 

as having notice of the paper title of the idol, must be taken to 

have known what was also the fact, viz., that the property had 

been from the date of the first purchase dealt with by Raja Biswa- 

nath Roy as his own, and mortgaged by him on two distinct 
occasions. We see no reason to suppose that he knew, or had 

any good reason for believing, that Raja Biswanath Roy was a 

mere trustee for the idol; and upon the facts which would come 

to his knowledge, he ccrtainly was not bound to assume that such 

was the case. He advanced a large sum of money on mortgage, 
apparently in the full belief that the security was a good one. 

He, therefore, stands in the position of a bona fide purchaser for 
valuable consideration, and is within the protection of section 5 

of Act XIV. of 1859. Under that section and clause 12 of 

section 1, which ‘must be read in connection with it, the suit 

should have been brought within 12 years from the date of the 
purchase. The cause of action so far as it would seck to set 

aside the mortgage and rights acquired under it, must, under 

section 5, be deemed to have arisen from the’ date of the mort- 

gage in 1816, and so far as it seeks for possession, from the date 

when possession was obtained by the mortgagee subsequent to 

the foreclosure in 1820. No reason has been assigned for the 

delay in bringing the suit. No reason has been assigned why 
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plaintiff's father, who seems to have attained his majority in 1829, 1869 
did not bring the suit. The present suit is, therefore, barred by plarapant 
RATA SUND= 


section 5 of Act XIV. of 1859. ae Dust 
The result is that the appeal will be dismissed. The respond- Ray Lacemr 


. . * . : ‘ . KuNWwARL 
ents will recover their costs in proportion to their respective in- 
terests. 
Before Mr. Justice Norman and Mr. Justice E. Jackson. 
RANI SARA'TSUNDARI DEBI (Exaiytirr) »». WATSON 1869 
AND oTHERs (Derenpants.)* duny. 8. 


Suit for Kabuliat—Fractional Share in Undivided Estate—Act X. of 1859. 


A proprictor of a fractional share of an undivided estate, thongh receiving a 
definite portion of the rent from the ryot, is not cutitled to maintain against hima suit 
for a separate kabuliat in respect of such undivided share. 


Baboo Debendra Narayan Bose for appellant. , 
Messrs. Allan and Rochfort for respondent. 


Tre facts of this case appear sufficiently from the judgment of 
the Court, which was delivered by 


Norman, J.—This was a suit for a kabuliat. The plaintiff 
alleged that the portion of the land occupied by the indigo factory 
of Messrs. Robert Watson and Company, included within specific 
boundaries given at the foot of the plaint, appertain to 5}- 
anna share of Laskarpore, of which the plaintiff is the pro- 
prietor of one-half. The first Court dismissed the suit upon the 
ground that the defendant had been in possession, and held the 
premises at an uniform rent from the time of the permanent settle- 
ment, The Judge, on appeal, held that the plaintiff was not 
entitled to a kabuliat, because that the plaintiff had given no 
evidence that the specific portion of land described 12 bigas 
belonging to the 5}-anna shareholders of Laskarpore, was a 
distinct and separate holding; and he said that the suit should 
be dismissed, the plaintiffs suit having been instituted to 
obtain a kabuliat in respect of that which appears to be an 

* Special Appeals, Nos. 1339 and 1341 of 1868, from decrees of the Judge of 


Rajshahye, dated the 4th March 1868, affirming decrecs of the Deputy Collector of 
that District, dated the 3lst October and 30th November 1867. 
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1850 ___undivided share. The plaintiff appealed, and took the ground 
Rast Sut” that no issue was raised as to whether or not the 5}-anna share- 
holders of Laskarpore held a separate portion of the land, or 
whether the whole of the defendant’s holding was part of an 
ijmali holding, and the plaintiff asks that the case may be 
remanded, This, however, appears to be unnecessary, because 
even assuming that the 5}-anna shareholders held separately 
12 bigas of the land occupied by the defendant, it is clear that 
the plaintiff does not allege that he held any distinct portion 
of this land as a separate estate, ; 
“We do not find in Act X., or under any decision of this Court, 
any authority to the effect that one, who is entitled to a fractional 
share of an undivided estate, though he receives a definite portion 
of the rent from the tenant or ryot, is entitled to maintain a suit 
for a separate kabuliat in respect of such undivided share. We 
are not now considering what may be his rights to sue to enhance 
the rent which is paid with respect to his undivided share. We 
think that Act X. contemplates only the giving of pottas of entire 
holdings and kabuliats of entire rents. We think it would be a 
grievous hardship on ryots, if they were compellable to take sepa- 
rate pottas from the several holders of undivided shares, or to give 
separate kabuliats to such persons. The decision of the Court 
below appears to be correct. The appeal is dismissed with costs, 
This decision governs the special appeal No. 1341 of 1868, 
which is also dismissed with costs. 


On 
Warsox, 


Before Mr. Justice Bayley and Mr. Justice Hobhouse. 
1869 
Jan. 8 BIR CHANDRA JUBARAJ GOSWAMI, Inrsrvenor, ». MADHAB 


KAIBARTA, Pxrarntire.* 
Act X. of 1859, s. 77—Adding Parties. 


In a suit against ryots for arrears of rent of certain lands, the appellant inter- 
vened, secking to be ailded as a party under section 77 of Act X. of 1859, on the 
ground that his title to the lands in question had been declared by the decree of a 
Civil Court. Held, (reversing the decision of the Collector) that the Deputy Collec- 


* Special appeal, No. 154 of 1868, from the decision of the Judge of Tipperah, 
dated 4th May 1868, reversing a decision of the Deputy Collector of Brahmanbaria’ 
dated 26th March 1868. 
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tor was right in gimiting his enquiry to the question whether the lands in dispute 1869 
were covered by the decree, Bin CHANDRA 
aUBARAL 
* oe WAM 
Tas was a special appeal from the decision of the Judge of tat 
ADHAR 


Zilla Tippera, reversing a decision of the Deputy Collector of Kamatra. 
Brahmanbaria, before whom the suit was originally brought. 

The plaintiff, manager on behalf of Annada Prasad Roy, 
minor zemindar of 12-annas 12-gandas share of Pergunna 
Surail, within the jurisdiction of the Court of Wards, sued the 
ryots for arrears of rent of “three kanis of land comprised of 
2 plots of boro land in Bund Khaijortich, in Kismat Shuldaha, 
appertaining to the 12-annas 12-gandas share of Pergunna 
Surail. Plaintiff alleged that the land was included in Mauza 
Sandab. Bir Chandra Jubaraj Goswami was added as a party to 
the suit under section 77 of Act X. of 1859. He sought to be 
added on the following grounds: 

That the land in question did not appertain to Kismat Shuldaha 
m Pergunna Surail, but that it appertained to the .Diara 
of the river Titash, in Pergunna Nurnagar, within his (the 
petitioner’s) zemindari of Chakla Roshenabad. Thata suit 
had been instituted in the Civil Court by the father of the present 
minor, for declaration of title to the Diara for possession thereof, 
but his suit was dismissed by the Civil Court, and the land 
declared to appertain to his (the petitioner’s) zemindari, and 
that decision had been upheld by the High Court in appeal, 
That the land now in dispute is part and parcel of the Diara 
and included within the said decree and Thak Map as such, 
except himself (the petitioner, nobody else was in any way 
entitled to the rents of the said land. 


The Deputy Collector was of opinion that the’Court was not. 
called upon to enter into the question of previous receipt and 
enjoyment of rent, for, if the plaintiff was in previous receipt 
of rent, that circumstance could avail him nothing in the face 
of the Civil Court decisions. By a local investigation held by 
an Ameen, he had satisfied himself that the land in question was 
included in the decree; he, therefore, considered it unnecessary to 
examine the plaintiffs witnesses, and dismissed the suit with 
costs, 
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1869 From this decision the plaintiff appealed to ghe Jutige of 
Bh Crawona Tippera, who, on the 11th May 1868, reversed the decision of 
Goswaur the Deputy Collector, upon the ground that he ought not to have 
Manian decided on a question of title, but should have put the intervenor 


Kart, 7 FA 
me to the proof of previous receipt of rent from the defendants. 





From this decision the intervenor appealed to the High Court. 


Mr. Paul (with him Baboos Anukul Chandra Mookerjée and 
Atul Chandra Mooherjee) for the intervenor, appellant.—The 
intervenor having shown by a final decree of a competent 
Court in which the right of the intervenor to the land was declar- 
ed by a Civil Court, the plaintiff, respondent, cannot succeed 
under section 77 of Act X. of 1859, even if he succeeds in 
proving receipt of rent by him, for a Collector cannot annul a 
Civil Court decree. 

The question in issue is whether the plaintiff was in bond Jide 
receipt of rents. With the decree of the Civil Court against him, 
any receipt of rent after date of such decree would be mald fide. 
Ramjeebun Chowdry v. Pearylall Mundle (1). The case should 
be remanded to ascertain whether the land in dispute really 
was covered by the decree relied on. 


Baboo Jagadanand Mookerjee (with him Baboos Ambiha 
Charan Banerjee and Ashutosh Chatterjee.—The Deputy 
Collector should have enquired into the actual receipt of rent. 
Musst. Tarinee v. Bamundoss Moakhef (2). 


Barter, J.—The real contention in this special appeal is 
that whereas a.Civil Court has already decreed the lands, the rents 
of which form the subject of the plaintiffs suit, totheintervenor, the 
plaintiff could not sue as in actual receipt of the rents, bond Side 
with reference to the terms of section 77 of Act X. of 1859, as he 
would thus render inoperative a Civil Court decree. 

The plaintiff sued the defendant in this case, for arrears of rent, 
alleging that the lands appertained to the plaintiff's pr operty, 
Surail. 


Q) 4 W.R, Act X. Rul, 30, (2) 1 W. R, 331 
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The Maharafa (appellant) intervened, alleging that the lands 1869 
did not belong to the plaintifPs talook, but to his the (Maha- 50; Cuanpna 


UBARAT 


raja’s) property, Nurnagar. Goswanr 








It is clear from the proceedings of the Court, and from the state ree 

of pleadings on the record before us, that if the lands be found to 
be in the plaintiff's estate of Surail, the intervenor (Maharaja) 
has no claim under the Civil Court decree. On the other hand, 
if the lands are found to be within the Maharaja’s estate of 
Nurnagar, the plaintiffhas no claim to the rents of such lands. 
The first Court has clearly found, as a fact, that the lands for the 
rents of which the plaintiff sues, belong to the Maharaja’s estate 
of Nurnagar. 


The lower Appellate Court comes to no decision upon the 
correctness of this finding of the first Court, but remands the 
case to the Deputy Collector, with an order that the latter should 
“ satisfy himself as to whether the relationship of landlord and 
“ tenant exists between the parties, and after taking such evi- 
“ dence as plaintiff was ready to produce, decide the case on its 
“ merits and with reference to the above remarks,” 


Without going further into the facts and pleadings in this 
particular case, I am of opinion that the ground taken by the 
special appellant is good and valid, because both the parties admit 
in their pleadings that if the lands belonged to the plaintifi’s estate, 
the plaintiff was in actual and gond Jide receipt of the rents; and 
if they belonged to the intervenor’s estate, the intervenor (Maha- 
raja) was in actual and bond fide receipt of the rents, It was 
certainly; therefore, essential that there should bea proper finding 
by the lower Appellate Court as to who was in actual receipt and 
enjoyment of the rents bond fide, é. e., it was essential for the lower 
Appellate Court to decide whether the first Court was right in 
finding the lands to be decreed by the Civil Court to the Maha- 
raja as his lands of Nurnagar or not. 

The case ought, accordingly, to be remanded to the lower 
Appellate Court, in order that it may clearly find whether, 
according to the allegations of the parties respectively, the lands 
appertained to the plaintiff's estate, Surail ; or to the defendants, 
Nurnagar ; and according to the finding decide as to whether 
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the actual receipt and enjoyment of the rents Bond fide is with 


Bm Cuanpra the one party, or the other. 


JUBABRAS 


v 
MaApHAB 
Karharta, 


Hosnovse, J.—I agree that this case must be remanded, 
but I think it better to state separately the reasons upon which 
I have arrived at that judgment. 

The plaintiff sued for arrears of rent of Pergunna Surail. 
The intervenor claimed to be heard under section 77, alleging 
iat he was in actual receipt and enjoyment of the rents as 
proprietor of Pergunna Nurnagar, and stated that the par- 
ticular lands in dispute were covered by a decree of the Civil 
Court, dated the 20th April 1866, by which it was declared that 
the lands were part of his estate Mauza Nurnagar. 


The plaintiff’s agent was then asked by the Court as to whether 
this fact was so or not, and he denied that it was so. 


The intervenor then asked for a local investigation in the 
matter, and such investigation was granted. It seems to me 
to follow from the contentions on either side, that both parties 
were agreed that the question as to the actual receipt and enjoy- 
ment of the rents by the intervenor should depend upon the 
result of the investigation as to whether the lands were covered 
by the decree of 20th April 1866. 


If they were so covered by that decree, then it was conceded 
that the intervenor was the person in actual receipt and enjoy- 
ment of the refits; if not, he was not such person; and the 
only question then remaining would be a question between the 
plaintiff and the ryots (defendants). In this view ofthe case, 
T think that the first Court had jurisdiction to determine, and 
was right in determining as a matter of fact, as to whether the 


lands were covered by the decree of the 20th April 1866, and I~ 
-also think that the lower Appellate Court was wrong in not 


determining the same fact. I would, therefore, remand the case 
in order to have the point determined. If it should be found that 


the lands are covered by the decree, then the plaintiff's suit mus 


be dismissed ; if not, the only question still remaining willbe a 
question as between the plaintiff and ryots (defendants). Costs 
will follow the event. 
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Before Mr. Justice Bayley and Mr. Justice Markby. 


In rue Martres or tHE Pefition of DURGA CHARAN SIRKAR.* isto L, 
‘any. 8. 


Superintendence—Appeal—24 & 25 Vic, c. 104, 8-15. 


A certificated purchaser of property sold in execution of a decree, applied to the 
Judge for an order of confirmation of sale, and was refused. Held, that the Yigh 
Court had no power to interfere with a Judge’s decision, even though erroneous on a 
point of law, upon a matter entirely within his jurisdiction, and from which didi 


is no appeal. 


Baboo Mohini Mohan Roy, on behalf of Durga Charan Sirkar, 
moved to make absolute a rule Wisi, which had been granted 
by Bayley and Mitter, JJ., on the following petition !— 

“ That in execution of a decree obtained by Thakur Das Roy 
in the Sealdah Small Cause Court, and executed under a certi- 
ficate in the Court of the Judge of the 24~Pergunnas, a piece of 
land, with a house standing thereon, belonging to the judgment- 
debtor, was put up for sale, and purchased by your petitioner on 
the 30th May. 

“That, on the 6th June, the judgment-debtor applied under 
section 256 to have the sale set aside, and the 27th June was fixed 
for the hearing of this application, on which date, the judgment- 
debtor withdrew his objections to the sale, and asked that the 
surplus-proceeds might be paid over to him. 

«That, on the 3rd July, after the expiration of 30 days from 
the sale, your petitioner applied for the usual certificate of - 
purchase under section 259, and the J udge ordered that the 
certificate should be given. 

* That, on the 11th July, one Durga Charan Ghosal, who held 
another decree against the judgment-debtor, which decree was 
then in course of execution in the Court of the Subordinate | 
Judge, presented an application, praying for the_sale proceeds on 
the ground of his prior attachment. The said Durga Charan 
Ghosal had likewise presented a similar application to the Subor- 
dinate Judge on the 7th July. ‘ 


* Rule Nisi, No. 17 of 1869, 
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That at the hearing of Durga Charan Ghosal’s application 


iy tHe Mar for the sale proceeds, his vakil raised certain objections as to the 
FETTIION OF regularity of the sale proceedings, and appears to have asked the 


Cran Six sale to be set aside on the ground of inadequate price. 


Kar 


- 


«“ That the Court below, although rejecting the objections urged 
by Durga Charan Ghosal as inadmissible, has refused to confirm 
the sale, and has declared it to be null and of no effect for certain 
reasons contained in its judgment of the 13th August. 

«That your petitioner, therefore, humbly prays that this 
Hon’ble Court will be pleased, under its general power of superin- 
tendence, to set aside the order of the Judge, declaring your 
petitioner's purchase to be null and of no effect, and to order the 
said Judge to confirm the sale. ” 

Upon this petition, a rule was granted, calling upon Durga 
Charan Ghosal to show cause why the Judge’s order should not 
be set aside. 


Baboos Taraknath Sen and Khettra Mohan Gangooly, on behalf 
of Durga Charan Ghosal, showed cause. 


Marxsy, J.—In this case the facts appear to be that one 
Thakur Das Roy received a. decree, in the Sealdah Small Cause 
Court, on the 2lst February 1866, for rupees 160, against one 
Ishan Chandar Chatterjee. Being desirous to execute this 
decree against the immoveable property of the defendant, he 
applied to the Judge’s Court of the 24~Pergunnas, under section 


_ 20 of Act XI. of 1865, for this purpose. That Court actually 


attached certain immoveable property of the judgment-debtor 
within its jurisdiction on the 23rd March 1868, the sale followed 
in regular course, and the property was sold to one Durga Charan 
Sirkar, on the 30th May, for rupees 306. 

On the 15th March 1867, or rather more than a year after the 
first judgment was received, one Durga Charan Ghosal received 
a judgment against Ishan Chandra Chatterjee in the Court of 
the Principal Sudder Ameen of the same Zilla, and in execu- 
tion of this decree, by proceedings in the Court of the Principal 
Sudder Ameen, he attached the same property. This was on 
the 9th March 1868, that is to say, 14 days before the attach- 


iphees | 
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ment of the property effected by Thakur Das Roy. In conse- 1869 
quence of some claim to the property made in the Principal i re Aa 
Sudder Ameen’s Court, there was some delay in proceeding with FEEIEION OF, 
the execution in that Court, and during this delay the property Caran Sim- 
was sold under the execution in the Zilla Judge’s Court. 

On the 11th of July, Durga Charan Ghosal made an applica- 
tion to the Zilla Judge of 24-Pergunnas to set aside the sale 
to Durga Charan Roy, on the ground of certain irregularities, 
and the inadequate price obtained for the property. The Zilla 
Judge considered that Durga Charan Ghosal’s application was 
inadmissible on two grounds: first, inasmuch as he was not the e 
judgment-debtor ; and, secondly, as it was not made within 30 
days after the sale took place, 

When, however, the Zilla Judge was called upon “by ‘the « 
purchaser to confirm the sale, he conceiyed that he was at liberty 
to consider whether or no the judgment and sale had been made 
sufficiently public, and, generally, whether the sale ought to be 
confirmed. 

Ultimately, he refused to confirm the sale for two reasons: 
Jirst, because the attachment and order of sale by his own Court 
were, in his opinion, not made sufficiently public; secondly, 
because the attachment in the Principal Sudder Ameen’s Court 
having been prior tothe attachment in his own Court, he thought 
that no legal sale could be made by his order, and by his order 
declared the sale to be void. 

Durga Charn Sirkar, the purchaser, has now obtained a rule 
calling upon the decree-holder, Thakur Das Roy, to show cause 
why this order of the Zilla Judge should not be set aside. 

Two objections to the order have been made by the pleader for ~ 
the applicant in the argument upon this rule: first, that the 
Judge having found that the requirements of the Statute as to 
publication had been formally complied with was not at Hberty 
to find that the publication had been insufficient ; and, secondly, 
that the Judge was wrong in holding thatthe prior attachment 
in the Principal Sudder Ameen’s Court prevented him from 
making an order for the sale of the property in his own Court. 

Were it necessary now to express an opinion upon these two 
points, I must say that I should have considerable difficulty in 








168 


1869 


Is THe mat- 


TER OF THE 
PETITION OF 
Durea 
Caran Sir- 
KAR. 


1869 


Jany. 8. 


Deon, Law ke 
15 April, 1869, 


*HIGH COURT OF JUDICATURE, CALCUTTA [B. L. BR. 


meeting these objections to the ruling of the Zilla Judge. But 
as there are undoubted difficulties in construing the sections of 
the Code upon which the questions turn,-I do not wish to ex- 
press any final opinion on the points raised. It is unnecessary 
to do so, because the Judges decision, whether right or wrong, 
was upon a matter entirely within his jurisdiction, and upon 
which there is no appeal. I conceive, therefore, that this Court 
has no power whatever to interfere. There would be an end of 
the finality of all decisions if this Court, under some supposed 
general and undefined power (1) other than by way of appeal, 
could entertain applications, the object of which was to question 
the propriety of decisions in the Courts below. When the 
Courts below exceed their jurisdiction, or refuse to exercise 
it, we can interfere; but we cannot do so on the sole ground 
that the decision has been erroneous on a point of law. 


Bayury, J.—I concur in the order of Mr. Justice Markby. 





Before Sir Barnes Peacock, Kt., Chief Justice, and Mr. Justice Mitter. 


‘RAM CHANDRA GOSWAMI ( Dsrespant), 0. MATILAL BAGCHT 
anp anotuss (Patntirs).* 


Costs. 


In a suit against several defendants to recover possession of land, one of them stated 
in defence that he had nothing to do with it, and made good his defence. The other 
defendants claimed to be entitled to the land, and proved their title. Tho disclaim- 
ing defendant appeared by a separate pleader, and incurred a separate set of costs. 
Held, that the Sudder Ameen rightly awarded a separate seb of costs to him, and 
the Judge had not exercised a sound discretion iv modifying the Sudder Ameen’s 
decree by awarding one set of costs only to all the defendants. 


Baboo Girija Sankar Mozoomdar for appellant. 
Baboo Girish Chandra Mookerjee for respondents. 


(1) “ Each of the High Courts estab- subject to its Appellate Ji urisdiction, 
lished under this Act shall have superin- &c,”—24 and 25 Vie, C. 104, Sec. 15. 
tendence over all Courts which may be 


* Miscellaneous Special Appeal, No. 485 of 1868, from a decree of the Officiating 
Judge of Nudiea, dated the 15th Augnst 1868, modifying a decree of the Sudder 
Ameen of that district, dated the 15th November 1867. 


TEs, 
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The judgment of the Court was delivered by __1869 





Ram CHanpra © 


Peacock, C J.—This is a very clear case. - In this case a suit Goer aac 
was brought against several defendants to recover possession of Marinas, 
land. One of the defendants stated that he had nothing to do. 
with the land. The other defendants claimed to be entitled to it, 

The defendarits who stated that he had not interfered with the 
land, conducted his defence by a separate pleader, and incurred 
separate costs, and the first Court considered that, as he had made 
good his defence, he was entitled to a separate set of costs, and 
awarded one set of costs to him and another set of costs to the 
other defendants who claimed title, and who also succeeded in their 
defence, It has been held that although an Appellate Court 
may entertain an appeal upon the subject of costs only, still, 
in dealing with the decision of the lower Court, any interference 
upon the subject of costs ought to be exercised with discretion. 
It appears to me that the order of the first Court in that respect 
was very reasonable, and that the plaintiff, if he thought fit to 
sue the defendant who had nothing to do with the case, had no 
reasonable cause of complaint if he was ordered to pay a separate 
set of costs to that defendant. 

The Judge, upon appeal, held that as all the defendants were 
members of the same family, they ought to have had only one set 
of-costs amongst them. No evidence, whatever, was given to show 
that all the defendants were joint in estate, nor was there any evi- 
dence, as I understand, even to show what relationship existed be- 
tween the several defendants. Even if they were joint in estate, 
some of the members of the family might have separate property. 

Under these circumstances, it appears to me that the Judge 
did not exercise a sound discretion in modifying the order of the 

f Sudder Ameen and awarding one set of costs only to all the 
defendants, upon the assumption that they were members of the 
same family, without having any regard to the circumstance that 
they set up separate defences of different natures. 

The order of the Judge is reversed with costs of this appeal 
and costs in the lower Appellate Court. The decision of the 
Sudder Ameen is affirmed. 
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Before Mr. Justice Norman and Mr. Justice E. Jackson. 
Jans RAMJAY DEY (Derenpanr) v. SRINATH SING (Prarntirr).* 
‘any. 8. 
———— _ Limitation—Act XIV. of 1859, s. 1, ¢: 9—Commencemeietpr Right to Sue. a, 


In a suit brought on the 29th July 1867 to recover back a deposit of purchase- 

a money paid in September 1863, it appeared that the vendor had re-sold the estate, and 
¥ that the plaintiff thereupon sued for and obtained a decree for specific performance 
against the vendor and the purchaser at the re-sale. On appeal by the purchaser at 

the re-sale, this decree was reversed on the 29th August 1865. Held, that the suit to 

recover back the deposit was not barred under clause 9, section 1 of Act XIV. of 

1859, since the cause of action fcr its recovery did not accrue till 29th August 1865. 


Baboos Mohini Mohan Roy and Ramesh. Chandra Mitter for 
appellant. 


Baboo Bhagabati Charan Ghose for respondent. 


The facts of this case sufficiently appear in the judgment of 
the Court, which was delivered by 


Norman, J.—This is a suit to recover a sum of 1,451 rupees 
paid as a deposit by the plaintiff in Bhadra 1270 (August, Setem- 
ber 1863) to Prasanna Nath Dutt, the husband of the defendant, as 
part of the purchase-money of an estate which Prasanna Nath Dutt 
then agreed to sell to the plaintiff. By the terms of the original 
contract, the purchase was to be concluded within seven days. 
The plaintiff appears not to have paid the residue of the purchase- 
money, and 10 months afterwards, viz., on the 30th of June 1864, 
Prasanna Nath Dutt re-sold the property for an amount less by 300 
rupees than the plaintiff had agreed to pay. The plaintiff then 
brought a suit for the specific performance of the contract against 
Prasanna Nath Dutt and the purchaser, and obtained a decree in the 
first Court. From that decision Prasanna Nath Dutt appears not 

"to have appealed, but the purchaser at the second sale did 
appeal, and the decision of the lower Court was reversed by 
the Judge of Rajshahye. The decision on the appeal was given 
on the 29th of August 1865. This suit was commenced on the 

* Special Appeal, No. 1327 of 1868, from a decree of the Judge of Rajshahye, 


dated the 24th of February 1868, modifying a decree of the Principal Sudder 
Ameen of that district, dated the 17th of September 1867. 
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29th of July 1867, and the question we have to consider is 1869 
whether the suit is barred by limitation under clause 9, section eas Dav 
1 of Act XIV. of 1859. The first Court appears to have held Smaey Suva, 
that the suit is not barred by limitation, and the point was not 
argued before the Judge on gppeal. It appears to us that the 
right of the plaintiff to sue to recover back the deposit dates 
from the decision of the Judge on appeal, namely, 29th of August 
1865, because it was upon the giving of that decision, upon the 
determination by the Judge that the plaintiff was not entitled to 
the land as against the purchaser at the second sale, who had 
appealed, that the right of the plaintiff to obtain the deposit 
accrued. So long as the decision of the first Court stood, 
which declared that, subject to the payment of the balance 
of the purchase-money, the plaintiff was entitled to the land, 
the plaintiff could not have been and was not entitled to 
treat the money in the hands of defendant as money which he 
was entitled to receive back. If Prasanna Nath Dutt, or the now 
defendant, had appealed from the decision of the first Court, and 
obtained a declaration on that appeal that Prasannanath Dutt 
had rightly rescinded the contract when he re-sold the pro- 
perty, it would have been established that, as between Prasanna 
Nath Dutt and the plaintiff from that time, namely from 
the 30th of June 1864, the contract was rescinded, and the 
plaintiff entitled to the money, and not the land. But Prasanna 
Nath Dutt did not appeal, he obtained no reversal of the first 
Court’s judgment; and, consequently, it stood established as 
against him that the plaintiff was entitled to the land, and conse- 
quently he, or the defendant, to the money deposited as part of 
. the purchase-money, till by the deeree in favor of the second 
purchaser it become impossible for him or the defendant to make 
over the land to the plaintiff. Down to that date the defendant 
rightly held the money, and the plaintiff had no cause of action 
for its recovery. The result is that the action was brought with- 
im time. The decision of the Judge awarding to the plaintiff 
the amount of his deposit, less the difference in price between 
the sums which the plaintiff was to have paid and which the 
second purchaser paid, wiil stand, and the appeal will be dismissed 
with costs. 
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q Before Mr. Justice Bayley and Mr, Justice Hobhouse. 

1869 

Jany. 9. SIB SAHAYA SUKUL (Praistirr) v. BIR CHANDRA JUBARAJ 
GOSWAMI (Derenpayt.)* 





Appeal—Small Cause Courts—Act XI. of 1865, s. 6—Act XXIII. of 
1861, s. 27. 


In a suit for recovery of sum of a money less than Rs. 500, as money paid 
in excess of reut due, Held, that the suit being cognizable by the Court of Small 
Causes under section 6, Act XL. of 1865, no special appeal lay to the High Court, 

THs was a suit to recover Rs, 249-14, as money paid by the 
plaintiff to the defendant in excess of the ‘amount due by plain- 
tiff to the defendant on account of rent of an Izara Mehal. 

The defence was, that no sum had been paid in excess of the rent 
due, and that the defendant, having obtained a decree in a suit 
in the Collector’s Court against the plaintiff for arrears of rent 

* due, on account of the Izara Mehal, could not now claim a 
refund of any amount paid in excess of the rent due for the 
period prior to the institution of that suit. 

The Principal Sudder Ameen gave a decree for the plaintiff. 

On appeal, the Judge held that, as the effect of the decree 
passed by the Principal Sudder Ameen would be to upset a 
decree of the Revenue Court, the suit was not cognizable by the 
Civil Court. He, accordingly, dismissed the suit. 

The plaintiff appealed to the High Court. 

For the respondent it was objected that under section 27 of 
Act XXIII. of 1861, no special appeal lay, the amount claimed 
being less than Rs. 500, and under section 6, Act XI. of 1865, 
cognizable by the Small Cause Court. 


Bahoo Anand Chandra Ghosal fer the appellant. 
Baboo Kali Mohan Das for the respondent. 


* Special Appeal, No. 907 of 1868, from a deeree of the Judge of Tipperah, dated 
gard January 1868, reversing a decree of the Principal Sudder Ameen of that Dis- 
trict, dated 30th November 1867, 
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Bar.xy, J.—On this special appeal coming on for hearing, —_1869 
the special respondent took an objection under section 348, Act Stu Sanava 
VILLI. of 1859, thatthe suit being one for damages of an amount 5, pike ax 
below 500 rupees, and, therefore, cognizable by the Small Cause - gomnies. < 
Court, no special appeal would, under section 27, Act XXIII. 
of 1861, lie to this Court. a 

I am of opinion that this objection is sound and valid. It is 
quite clear from the judgment of both the lower Courts that the 
whole contention was, whether or not the plaintiff was entitled 
to recover, from the Maharaja defgndant, the sum which he 
alleged he had paid over and above what was due from him to 
the Maharaja on account of rent. In fact, whether, plaintiff 
having paid it in excess, and it not having been refunded by 
defendant, there arose a damage to him (plaintiff) or not. This 
is not a case of contribution for shares of rent as against co-par- 
ceners, which has been held by the Full Bench as not coming 
within the jurisdiction of the Small Cause Court with reference 
to section 6 of Act XI. of 1865. Although the transaction 
originally thay have been connected with payment of rent for. 
co-parceners, still the present claim of the plaintiff is for a refund 
of the money over-paid by him to the defendant, landlord, by the 
non-refund of which he, the plaintiff, has been endamaged. 

The special appeal is dismissed with costs. 





Hosuovse, J.—I agree. I think that the provision of section 
27, Act XXIII. of 1861, bars this special appeal. 


Before Mr. Justice Loch and Mr, Justice Glover. 


e 
MATI SENG anv orners (Praintirrs) v. RAJA LILANAND SING anv 1869 
oTHers (Derenpants.)* Jun 20. 

Limitation— Act XIV. of 1859, 8. 1, c. 12—Possession. 6 
Ina suit to recover possession of immoveable property, the defence was adverse pos- 
. session for more than 12 years, except for two short periods, during which plaintiffs 
had been putin possession by a Civil Court ; first, under a decree of the High Court 
between the same parties, but that they had been dispossessed upon that decree 


* Regular Appeal, No. 54 of 1868, from a decree of the Priucipal Sudder Ameen 
of Bhagulpore, dated 30th December 1867. 
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1869 being reserved on review ; and, second, under & misconception by the Principal Sudder 
“Mati Sina Ameen of another order of the High Court, in anofher suit between the same 
Rona: parties, but that they had again been dispossessed after appeal by defendant to the 
Kana Srxc. High Court. 
Held, per Loon, J., (Grover, J., dissenting), that plaintiffs’ possession during 
those two periods was not bund Ade, and that the suit was barred. 


Baboos Chandra Mudhab Ghose and Lakhi Charan Bose for 
appellants. 


Baboos Annada Prasad Banerjee, Ramesh Chandra Mitter, 
and Mr. R. E. Twidale for respondents. 


The facts are fully set forth in the judgment of 


Locn, J.—The facts of this case are shortly as follows:— 
Tufani Sing, the father of the present plaintiffs and of three 
other sons, Trilochan Sing, Ranjit Sing, and Mannu Sing, 
was dismissed from his office of ghatwal of Dhumsaine. The 
defendant, Raja Lilanand Sing, brought a suit to recover 
possession of the ghatwali tenure, comprising 35 villages, asli 
and dakhili, and obtained a decree on 28th November 1853, and 
was put in possession. The plaintiffs in the-present’ suit, Mati 
Sing, Khagpat Sing, and Rashdhari Sing, objected to the 
decree-holder getting possession, as they claimed ten villages as 
their hereditary property; and urged that they were entitled to 
a moiety of the said villages, and that they were not parties to 
the suit brought by the Raja, and could not consequently be 
affected by the decree passed against their brothers. At the 
same time, two other parties, Jagi Sing and Nirmal Sing, 
laid claim ré&pectively to ten and nine villages within the 
tenure; and the correctness of their claim was admitted by the 

laintiffs, whose claim was, as stated above, limited to a moiety 
of ten villages. After a remand by orders of the late Sudder 
Court in 1857, the Principal Sudder Ameen, on 6th June 1862, 
dismissed all three claims. An appeal was preferred by the 
present plaintiffs, the result of which was that the High Court, 
on Ist April 1863, held that the appellants were entitled to a 
moiety of the whole property of Tufani Sing. This order 
was, however, modified in review, on 15th July 1863, but, in the 
meantime, the Principal Sudder Ameen, acting upon the first 
orders of the Court, put the plaintiffs in possession of all the 
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villages. On review of his order, on 31st December 1863, he 1869 
limited possession to a ‘moiety of the ten villages claimed by the Mat Six 
plaintiffs, as directed in the High Court’s subsequent order of Bisa Libs: 
15th July. 

The Raja brought a suit against the present plaintiffs, to 
recover possession of the moiety of the ten villages decreed to them 
under the miscellaneous order of the High Court, and obtained a 
decree on 10th September 1864; and from this decision an appeal 
was preferred to the High Court, which was given in favor of 
the present plaintiffs, the Raja’s claim to the moiety of these 
villages being dismissed with costs in June 1865. 

From the miscellaneous order passed by the Principal Sudder 
Ameen, on 31st December 1863, limiting the plaintiffs’ possession 
to a moiety of the ten villages claimed by them, the plaintiffs 
appealed; but their appeal was dismissed on 5th April 1864, with- 
out prejudice to any rights which might accrue to them from the 
result of the decision in the regular appeal then pending, and 
referred to above. An application for review was rejected on 
28th April 1864, * 

On the dismissal of the Raja’s suit by the High Court, on 
appeal in June 1865, the plaintiffs asked for execution, and the 
Principal Sudder Ameen, under a mistaken view of the High 
Court’s order of 28th April 1864, directed them to be put in 
possession of a moiety of the 35 villages. -An appeal was pre- 
ferred to the High Court, and it was held that the plaintiffs were 
entitled to possession of a moiety of only ten villages, as these 
formed the subject of the suit which had been decreed in their 
favor, and that this Court could not, by a summary proceeding, 
eject the Raja from the possession of other villages which had , 
been decreed in his favor, and of which he had been put in 
possession under that decree, whatever might be the rights of the 
appellants to them. The order of the Principal Sudder Ameen 
was, accordingly, cancelled on 12th September 1866, and the 
possession of the plaintiffs limited to a moiety of the ten villages 
originally claimed by them, and which formed the subject of the 
Raja’s suit against them. In consequence of this order, the 
plaintiffs have brought the present suit to recover possession, 
from the Raja, of a moiety of the villages other than the ten, 
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18¢9 mentioned above comprised in his decree of 1853, and also of 
“Mart Sixo_ seven villages not included in the decree. The Principal Sudder 
Rasa “fans Ameen has dismissed the suit on two grounds: first, that it is 
PAND EG Da ered by limitation; secondly, because the plaintiffs are estopped 

by their petition of 16th November 1854, in which they limited 
their claim to ten villages. 

An appeal has been preferred from the judgment of the lower 
Court, on the ground that the suit is not barred by limitation, 
possession having been held by the plaintiffs in 1863 and 1865, 
under orders of a Civil Court, from which possession they were 
removed by orders of the superior Court, on appeal. 

2. The effect of the litigation going on from 1853 to 1866 
was to prevent limitation coming into operation, as held by the 
Privy Council in the case of Raja Enayet Hossein v. Sayud 
Ahmed Reza (1). 

3. That the plaintiffs are not estopped by the statements 
entered in the petition of 16th November 1854, and there is no 
proof that the petition was put in with the knowledge or consent 
of the plaintiffs. 

4, That seven out of the villages now claimed were not 

includcd in the 35 villages for which the Raja got a decree in 1853; 
and, therefore, the Principal Sudder Ameen’s judgment is detcliva 
in not disposing of this part of the claim separately and distinctly, 

We think the second ground taken before us cannot be sustained, 
The present case is not of the same character as that of the case 
quoted, and though there has been litigation between the partics 
since 1854, tt did not relate to the villages now in dispute, hut to 
the ten villages of which the plaintiffs have got possession. 

The third ground of appeal, we must give in appellants’ favour. 
The petition presented by them in November 1854 does not amount 
to an estoppel, though it is a strong piece of evidence which may 
be used against them. 

Having disposed of these two points, it is necessary to deter- 
mine the point of limitation, before we can enter into the merits 
of the casc in respect to the villages which formed the subject 
of the decree obtained by the Raja in 1853. The question of 
the seven villages which formed no part of this suit, is entirely a 

(1) 7 Moore, I. A., 238, ~ 
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separate one, and for its determination ig will be necessary to go 1869 
into the merits, in order that the plea of limitation, as regards Mart SiG: 
these villages, may be determined at the same time. Rava Litas 


WAND Sina 


With regard, then, to the 35 villages which formed the subject 
of the decree of 1853, it is admitted that the Raja was put in 
possession on 15th July 1854. His possession was disturbed in 
September 1863, for the Principal Sudder Ameen, acting under 

“the order passed by the High Court on Ist April 1863, and 
apparently not having the subsequent order of the High Court 
of the 15th July 1863 before him, directed possession to be given 
to the plaintiff of a moicty of all the villages, and they remained 
in possession till deprived of it under a subsequent. order of 
December 1863, passed by the Principal Sudder Ameen in 
review. The plaintiffs a second time got possession in February 
1866, in execution of the decree pissed by the High Court in 
June 1865, by which the Raja’s claim to the moiety of ten 
villages was dismissed. ‘This possession was, however, set aside by 
the High Court, on appeal, on 12th September 1866, and the plain- 
tiffs urge that, from cither of the above dates on which possession 
was given to them by order of the Civil Court, they are within 
time. They also urge that their possession was a legal possession, 
having been given by a Civil Court of competent jurisdiction, 
and that their cause of action arose on the date in which they 
were dispossessed by a subsequent order of the same Court. 
Again it is urged that any kind of possession is sufficient to bar 
the operation of the law of limitation. There is a case of Rani 
Lakhi v. Muktakeshi Debi (1), which has a bearing on the 
present case. There it was held that, “wrongful possession, 
- ynder an erroneous order of a Magistrate, under Act IV. of 
1840, does not constitute such bond fide possession as will prevent 
* the law of limitation running against the person so holding.” 
(Thomson’s Law of Limitation, page 47.) It is urged, however, . 
that possession need not be bond fide. Ifa party has held 
adverse possession, no matter how that possession was originally 
obtained, limitation can, except in cases of fraud, be successfully 
pleaded against a plaintiff, if he fail to sue within 12 years from 
the date of the cause of action. So when a party, as the plain- 

(1) I Hay, 306. % 
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tiffs in this case, is put into possession by order of the Civil Court, 
he is entitled to plead that possession against the plea of limita- 
tion. Had plaintiff retained possession for six or eight years» 


15 April, 186 


instead of three months, and at the close of that period had been, 


dispossessed under an order passed in review, would not their 
possession for so long a period, under the order of the Court, be 
a bond fide possession? If a wrong-doer, who, without any autho- 
rity of law takes forcible possession of his neighbour’s property, 
can effectually plead limitation against a claim to recover if not 


brought within 12 years, why should a party who has been” 


put into possession by order of a Civil Court, and subsequently 
deprived of that possession by the same Court, not be able to point 
to that possession as an answer to the plea of limitation? So far 
as he was concerned, his possession was legal, and in good faith. 
He believed himself entitled to possession, and asked the Court 
to give ithim. The Court taking the same view of the claim 
and of the order passed by the superior Court as the petitioner, 
put him in possession. On the other hand, it may be said, is a 
person to lose the benefit of long and continuous possession of 
his estate, because some stranger is thrust into possession by an 
erroneous order of a Court, which order is subsequently set aside? 
Will such a possession, which the party dispossessed could not 
avoid, except by appealing to higher Court or by application for 
review, entitle a stranger to bring a suit for possession, and be a 
sufficient answer to a plea of limitation. The plaintiff claims pos- 
session under an hereditary title, and sets forth that, under an 
order of Court, he was put into possession of the property; but 
admits that this order was, subsequently, declared to be erroneous, 
and was set aside, and he was dispossessed by the Court which had 
given him possession. Defendant pleads that he has held pos- 
session for more than 12 years, having been put into possession 
under a decree of Court. Is the possession of plaintiff, given 
under an erroneous order of a Civil Court, sufficient to give plain- 
tiff a status which he otherwise would not have, and deprive the 
defendant of the benefit of his long possession ? 

Looking at the question, as put before us by the pleaders on 
either side, it appears to me that a clear distinction must be drawn. 
in cases where the cause of action is shown to have occurred at 
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a date more than 12 years previous to the suit, and cases such as __ 1869 
the present where a possession not illegal has been obtained by Mary Sine, 
an accident or by an error of Court. In cases of the former kind, BAe, icey 
the Court will not look into the bond fides of the possession except ; 
when fraud is pleaded, because the party seeking to recover has 
Slept over his rights for more than 12 years, and the law declares 
that if a party be so neglectful, he must lose his remedy, however 
good his title may be. But where, in answer to a plea of limitation, 
it be shown that there has been a possession of some kind within 
‘the period of limitation, it must be also shown that such possession 
was a bond fide possession. Were a man to take forcible 
possession of his neighbour’s estate, and then for some reason 
relinquish that possession, and were subsequently to bring an 
action alleging a title, it would be no sufficient answer to the plea 
of limitation that he had taken posscssion at a period within five 
or six years before the suit was brought. So if'a party be put 
in possession by a Court under an erroneous order or under some 
misconception, which error is subsequently rectified, and the party 
be again deprived of possession, it would not be sufficient to point 
to that possession as a legal or bond fide possession, though given 
by order of a Court, as a complete answer to the plea of limitation 
put in by the defendant, particularly where he had all along 
objected to the erroneous order, and had done his best to have it 
set aside, and was successful in his efforts. Possession of this 
kind cannot, I think, in a legal sense, be termed bond fide, and, 
therefore, it cannot give the plaintiff in this case a status which 
he had not before, and enable him effectually to defeat the defend- 
“ant’s plea of limitation. I would confirm the judgment of the 
lower Court on this point. 

Then as regards the seven villages which were not included in 
the Raja’s claim for 35 villages, the defendant pleads that they 
never formed any part of the ghatwali tenures, but are included 
in his Nizamut mehals, situated within his zemindari, in Pergunna 
Goddas; and that they have never been in the plaintiff's possession, 
and the claim is barred by limitation. The Principal Sudder 

+ Ameen has disposed of this part of the plaintiff's claim by saying, : 
that as the decree given in favor of the Raja in 1853 was for 


the ghatwali mehal, these Mauzas, if *comprised within it, must 
° 26—C 
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1869 also have*been decreed. ‘This, however, is not a proper method 
MATE SEN of dealing with the plaintif’s case. It is clear that the defend- 
Rass Tata: ant sued for possession of 35 villages by name, and obtained 

a decree for them in 1853, and got possession under that decree. 
He could not, under that decree, have taken possession of any 
villages not mentioned in his plaint, and he dees not now claim 
these seven villagesas having been included in the ghatwali tenure. 
It is no doubt for the plaintiffs to show that these villages did 
form part of the ghatwali tenure. If they did, then plaintiffs 
are entitled to have a clear finding on their claim, provided they 
be able to avoid the plea of limitation set up by the defend- 
ants. It appears, however, that neither party have given evidence 
on this point, so that this Court is unable to dispose of the case. 
It must, therefore, be remanded to the lower Court, and the 
Judge, after calling upon the parties to give evidence as to their 
respective claims, will dispose of the case in the usual manner. 


Guover, J.—On the question of limitation I am compelled to 
differ from the opinion expressed by Mr. Justice Loch, 

It appears to me that any possession not obtained by force or 
fraud would be bond side possession sufficient to take the case out 
of the Statute. ; . 

In the present instance, the test, as it seems to me, would be the 
accruing of the defendant’s cause of action, i He had brought 
the suit, instead of the plaintiffs. Could he im the years 1863 
and 1865, whilst he was in possession under the order of the 
Civil Court, have brought.a suit for recovery of possession ? I 
think not; he would have been told that, so long as he retained the 
possession given to him by the Civil Court, he had no cause of 
action, and if he brought an action after subsequent dispossession, 
his time for suing would run from the date of that dispossession ; 
and if so, his possession, though under a mistake of the Civil Court, 
would still be legally an adverse possession against the opposite 
party. ~ 

. Tt is not, in this instance, the case of a wrong-doer getting 
possession of property not belonging to. him, and then seeking to 
take advantage of his own wrong doing, but of an honest litigant, 
fighting for what he considered his rights, and being put in 
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possession, however erroneously, ty the order of & competent 
Court. 


For the rest, I concur in the ‘Satinerit proposed by my learned 
colleague. 


Before Mr. Justice Bayley and Mr. Justice Hobhouse. “ 


AJONNISSA BIBI (Prririoner) v. SURJA KANT ACHARJI (Orrositz 
Parry.)* 


. Superintendent—24 and 25 Vict., c. 104, ¢. 15—High Court—Review—Act | 
5 VHT. of 1859, 88. 377 and 378, 


» The High Court refused to interfere with the order of a Court, granting a review 
of its judgment, although the application for review was not made until three years 
after the date of the decree ; the party who preferred the application for the review 
having satisfied such lower Court of the existence of just and reasonable cause for 
his not having preferred his application for review within ninety days. 


Baboo Anukul Chandra Mookerjee (with him Baboo Amaren- 
dra Nath Chatterjee) moved to make absolute a Rule Nisi issued 
upon the following petition :— ; 

“ That your petitioner was plaintiff in a suit instituted by her 
against. one Lakhi Debi and others in the Court of the Moon- 
siff of Mymensingh ; that her suit having been dismissed by that 
Officer, an appeal was preferred by her to the Principal Sudder 


* Ameen of that distxict, who decreed her appeal, with costs, on the 


12th September 1864. 
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“That this Lakhi Debi having died, the estate went to the” 


Court of Wards, and your petitioner, in execution of her decree, 
having obtained possession of the land, sued for and realized. from 
the said Court the amount of the costs sdinigne in her favor on 
the 14th August 1867. 

“ «That since then one Surja Kant Acharji, calling himself 
the adopted son of the said Lakhi Debi, filed a petition of 
review in the Principal Sudder Ameen’s Court at Mymensingh, 
on the 12th February 1868, seeking a re-consideration of the 
judgment passed by the predecessor of the said Principal Sudder 


Ameen. . 


* Rule Nisi, No. 57 of 1869_ 
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__1868 “ That the present Officer having, on grounds set forth in his 
Asoxstssa judgment, allowed such application, your petitioner is obliged to 
ets Theos apply to this Honorable Court to set aside that order on the fol- 

Acuarst, lowing grounds :— 

“ Ist,--That, according to law, no application for review under 
section 376 can lie under the circumstances of the case after such 
a lapse of time. 

« 2nd.—'That the decree having been satisfied by the Court of 
Wards acting as guardian of the minor, he is not at liberty to 
re-open the matter by a petition for review. 

“ 8rd.—That, consequently, the Court below acted without 
jurisdiction, and its order is liable to reversal. 

“ Your petitioner, therefore, prays that this Honorable Court, 
in the exercise of its extraordinary power of reversing the 
proceedings of the Courts below, shall be pleased to set aside and 
cancel such order admitting the review, or pass such other order 
as to your Lordships may seem meet and proper.” 

The following is a translation of the decision of the Principal 
Sudder Ameen admitting the petition of review :— 4 

“There are sufficient reasons for admitting this application 
for review. The decision passed by my predecessor against the 
mother of the petitioner, reversing the judgment of the lower 
Court, was at a time when the petitioner was a minor, and a suit 
was pending in Court regarding the question whether his pro- 
perty was to go into the hands of the Court of Wards or not ; 
consequently, no one could appear to represent him. The death 
of plaintiff's mother was brought to the notice of the then 
Principal Sudder* Ameen at the hearing of the appeal. But 
the neglect of the Court of Wards in not applying for a review 
of the judgment during plaintiff's minority cannot prejudice 
plaintiff’s right. He has, on attaining his majority, and without 
loss of time, applied for a review of judgment, and that time 
is within three months. Therefore, for this valid reason, I, for 
the purpose of justice, consider it reasonable to admit this 
application for review, because it is not the meaning of the law 
that any decision passed ex parte during the petitioner’s minority 
would prejudice his right, and that when there are valid 
reasons, he should be denied justice. Therefore, it is ordered that 
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the petition for review be granted, and the 25th day of July __ 1869 
be fixed for the hearing of the case.” AsonNIssa 
A rule was granted by the High Court, calling.upon the the 
other side to show cause why the application should not be ecreris 
granted, upon the ground that the party preferring the appli- 
cation for the review of judgment shewed no just or reasonable 
cause for not having preferred such application within the limited 


period within the meaning of section 377 of Act VIII. of 1859. 


Baboos Srinath Doss and Ramesh Chandra Mitter showed 
cause, f 

Bayey, J.—I am of opinion that this rule ought to be dis- 
charged with costs. 

The application to this Court was to exercise its extraordinary 
powers under section 15 of the Charter Act, with a view to set 
aside certain proceedings of the Principal Sudder Ameen of 
Mymensingh, who had admitted a review after the lapse of more 
than three years. The words in section 15 of the Charter 

. under which the applicant can come to this Court, are that each 
of the High Courts “shall have superintendence over all 
Courts which may be subject to its appellate jurisdiction.” I 
quite concur in the interpretation put upon those words by a 
decision of this Court passed by Mr. Justice Norman and Mr. 
Justice L. §. Jackson, Bhyrub Chunder Chunder v. Shamasoon- 
deree Debea (1), viz., that that section gives to the High Court 
“large powers over the inferior Courts to compel them to do 
any act which by law they should do, to command them to 
execute all powers with which they are vested, and to restrain 
them from meddling when they have no jurisdiction.” 

In the present case the Principal Sudder Ameen has admitted 
the petition for review more than three years after the decree on 
what, to my mind, appears to be a finding of fact that there were 
just and reasonable causes, such as are contemplated in section 
377, Act VIII. of 1859, for the delay made in presenting the 
application. The substance of his judgment is that, as the mother 
died between the time of the institution of the suit, and before 
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1869 __ the passing of the decree, and as there was some delay conse- 
“Avoxmssa quent upon the Court of Wards taking charge of the estates of 
the minor, and as, immediately after the Court of Wards gave 
over charge of the estates to the petitioner after he had arrived 
at his majority, the petitioner used due diligence, and applied for 
a review within 90 days, there were just and reasonable grounds 
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for admitting the review. 


I do not think that the case of Mowri Bewa v. Surendra Nath 
Roy (1) bears upon the present question, because the whole 


(1) Before Mr. Justice Phear and Mr, 
Justice Hobhouse, 


MOWRI BEWA v. SURENDRA 
NATH ROY.* 


Appeal—Delay in Filing. 


On appeal to the High Court against the 
decree of a subordinate Court, everything 
which preceded that decree as an act of 
Court, is open to revision. It is competent 
to the High Court in special appeal to look 
into the grounds which a Judge has given 
for admitting an appeal after the lapse of 
the prescribed time. 

Held, that inasmuch as a new statement 
of the law by the High Court is not a suffi- 
cient excuse for delay in applying for a review 
of judgment, it is atill less an excuse for 
delay in preferring an appeal against a judg- 
ment, 


The judgment of the Court in this 
case was delivered, on the 17th July 1868, 
by 


Puear, J.—The history of these cases 
is curious enough, but we need not 
narrate it at length now. Itis sufficient 
to say that, on 29th of June 1865, 21 
cases of appeal, perallel cases, were deter- 
mined by the Judge of Nuddea, and all 


remanded to the Court of first instance 
for re-trial. Of these 21, the plaintiff 
in one only appealed specially to the 
High Court against the remand order of 
the Judge, and he was successful cnough 
to get the remand order reversed, and 
the decree of the first Court, which had 
been appealed against to the Judge, 
substantially upheld. While this special 
appeal was pending, the 20 cases in which 
the plaintiff had not appealed were heard 
on remand by the first Court, and in all 
of them the plaintiff’s suit was dismissed, 
the first Court then reversing the decision 
to which it had before come, This took 
place on the 11th of September 1865, 
The decision of the High Court on the 
one case in which the appeal had been 
preferred, was pronounced on the 6th of 
January 1866. One year and nine 
months after the judgment of the High 
Court, namely, on the 30th of October 
1867, the plaintiff in the remaining 
20 cases appealed to the Judge, against 
the decision of the Deputy Collector. 
The Judge admitted these appeals, 
although they were greatly out of time, 
and in each case, reversing the decision 
of the first Court, gave a decree accord- 
ant with the decree of the High Court 
in the analogous case which had been 
specially appealed, In 17 of these cases, 
the defendants, who are the parties 
aggrieved by the decision of the Judge, 
appeal specially to this Court, and the 
first (we may say the principal) ground 
of appeal is that the lower Court, the 


* Special Appeal, No, 470 of 1868, from a decree of the Judge of Nuddea, dated the 18th 
December 1867, reversing a decree of the Deputy Collector of that district, dated 11th 


September 1865. 
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vase there was based upon proceedings after decree; whereas, in 
this case, nothing has been done in the shape of re-trial or a 


Judge, was wrong in admitting the 
appeals after the lapse of so long a 
period as had occurred beyond the time 
limited for that purpose by the Procedure 
Code. 7 

It has been urged on the part of the 
special respondents that this Court 
cannot take an objection of this kind 
into consideration. It is said that inas- 
much as the Judge has expressed him- 
self satisfied with the reasons put for- 
ward by the appellants for their delay, it 
it is not for this Court to interfere with 
the exercise of his discretion. 

There cannot, however, be any doubt 
that on an appeal to this Court against 
the decree of a subordinate Court, every 
thing which had preceded that decree as 
an act of Court, is open to revision. It 
is, therefore, competent for us, sitting here 
on special appeal, to look into the 
grounds which the Judge has given for 
admitting the appeals in which the deci- 
sion now appealed against was passed ; 
and if we think that the grounds upon 
which he acted in so admitting the 
appeals are impeachable here in special 
appeal, we are bound to reverse his deci- 
sion accordingly. 

The cause which would induce this 
Court to interfere with the exercise of 
a discretion of the kind here referred to 
upon special appeal, would commonly be 
that the discretion was exercised with- 
out proper legal material to support it. 
Other grounds of impeachment might, no 
doubt, be imagined, such as that the 
discretion had been exercised capri- 

jously, or with malice, and so on; but 
these are likely to be seldem exhibited. 
In this case, the Judge having said that 
he was jndicially satisfied that the appel- 
lants, in coming to him so late as they 
did, had accounted for their delay, and 


there being no imputation upon his 
honesty, we have only to see whether he 
had before him material sufficient in law 
to enable him to come to the conclusion 
that the delay was justified. 

His own statement on this point is that 
“ the grounds showing the cause of delay 
“ were reasonable, for it is an undisputed 
“fact that the appellant’s former mook- 
“ tear, since deal, owing to old age, &c., 
“had resigned his duties ;” and before 
that he had said--“ it is shown that the 
“appellant could not have appealed ou 
“his present grounds during the pre- 
“scribed period.” The cause of delay 
which we first read from the judgment 
of the Judge is one that might justify 
a delay of a few days, but could not 
possibly be any reason for not bringing 
a suit within two years. The other 
ground, namely, that the appellant conld 
not have appealed on his present grounds 
during tho prescribed period, is perfectly 
valucless. His present ground, we under- 
stand, to consist in the judgment of the 
High Court, delivered on the 6th of 
January 1866, in the cognate case, where- 
in the plaintiff had been diligent enough 
to appeal. And that judgment was not 
speciul in any way as an enunciation of 
law. However, had it in fact pronounced 
an interpretation of the law which had 
not previously been accepted, it would 
not have afforded a reason for a delay in 
bringing the appeal. This is, we think, 
clear from the reasoning and the ruling 
of the Full Bench, in Shama Charan 
Chuckerbutty v. Brindaban Chandra. Roy), 
which laid down that a new statement 
of the law by the High Court was not a 
sufficient excuse for delay in applying for 
areview of a judgment. And it seems 
to us that if it is not an excuse for delay 
in applying for a review of a judgment, 


a) Case No. 1395 of 1866 ; 30ch January 1868. 
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1869 _ second judgment and decree. Another case decided in this Court 


has been mentioned to us in support of the application, but ithas 
not been placed before us in any such shape that we can notice it. 
I would adhere to the rule that the Court should take notice, of . 
those decisions only which are actually placed before it for con- 
sideration, or are cited from the printed reports. 

It has been argued by Baboo Anukul Chandra Mookerjee 
that there should have been, in the first place, a proceeding under 
section 377, Act WIII. of 1859, and a finding whether under 
that section there was any good and reasonable cause shown for 
the delay in filing the petition, and then another proceeding 
under section 378 of that Act for admitting the review. 

I do not think that the Principal Sudder Ameen has erred in 
jurisdiction in deciding first for the reasons given by bim that 
there were just and reasonable grounds shown for the delay, and 
then going on in the same proceeding to admit the review; for, 


AJONNISSA 
Bri 


we 
Sorga Kant 
ACHARJI. 


still less can it be an excuse for delay in 
appealing against a judgment. But, 
as we have already said, the character- 
istic of the judgment of the 6th of 
January 1866 was not that it laid down 
any new principle of law, or sanctioned 
any new interpretation of the law, but it 
was a decision between parties upon the 
facts of the case. It is true that the 
facts of the case were, if not precisely 
the same, at least very analogous to 
those obtaining in the case now before 
us; but that seems to us the greater 
reason why the decision of the 6th of 
January 1866 is no excuse for the delay. 
If, in the one case similarly situated 
with the other, he could, by diligence 
in appyling to the High Court, obtain 
the remedy which he did in fact obtain, 
he might, in like manner, have obtained 
asimilar remedy in all the other cases, 
And he might not only have appealed 
against the original remand order made 
in the 20 cases as he did in the one, but 
he might, at any rate, have appealed 
immediately upon the decision of the 
Deputy Collector on the 11th of Septem- 
ber 1865 ; and had he donc so, there 
cannot be any doubt that he would have 


obtained the benefit of the decision of 
the High Court of the 6th of January 
1866, And whichever way the conduct 
of the plaintiff, now special respondent, 
is looked at, it seems to us that he is 
absolutely without any excuse at all for 
delaying to bring his appeal until two 
years had elpased after the passittg of 
the decree which is appealed against. In 
this view of the facts involved in these 
cases, as exhibited by the judgment of 
the lower Appellate Court, it seems to 
us thatthe Judge had no ground what- 
ever to go upon when he arrived at the 
conclusion that the appellants before him 
had satisfactorily accounted for their not 
having come within the time prescribed 
by the Act. We, therefore, think that his 
decision admitting the appeal was wrong 
in law ; and, consequently, that his final 
decree on appeal cannot be supported. 

This being so, we think that this 
appeal must be decreed, and the decison 
of the Iower Appellate Court reversed. 
The effect of this will be to contirm the 
decision of the first Court. The appellant 
must get his costs in this Court and in 
the lower Appellate Court. 
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although the sections contemplate two classes of circumstances, 
there is nothing in them to show that the finding, under the one 
section and the order under the other, cannot be recorded in one 
and the same proceeding. 

The reason given by the Principal Sudder Ameen for admit- 
ting the review is that just and reasonable cause was shown for the 
delay. I would observe that those grounds may be more or less 
good and sufficient, but there is nothing on the face of them 
which justifies me in saying that the Principal Sudder Ameen 
has omitted to do what we can compel him to do, or that he was 
wrong in doing what he had no jurisdiction to do, or in refusing 
jurisdiction, 

In this view of the case, I think that the rule ought to be 
discharged with costs. 


Hosuovuse, J.—I agree in discharging the rule with costs. 
The grounds on which the rule was applied for are not very 
clearly stated in the application, but I will take it to be that the 
rule was granted on the following facts and substantially in the 
following shape, viz.—that there was a decision of the lower Court 
the 12th September 1864; that the lower Court admitted a review 
of that decision on the 12th February 1868; and that on the other 
side was called upon to show cause as to why the order admitting 
the review should not be set aside, on the ground that within 
the meaning of section 377 of the Code, the lower Court had not 
found that there was any just and reasonable cause shown for 
the delay in applying for the review. 

In support of the rule, Baboo Anukul Chandra Mookerjee 
has contended before us, that as a matter of fact the lower Court 
had not found that there was any cause for the delay in applying 
for the review; that the lower Court has not tried that issue at 
all, and not having tried it, or found upon it, that the lower Court 
had no jurisdiction to entertain the review at all, much less to 
admit it. 

The whole question then, in my mind, turns upon the fact as 
to whether or not the lower Court came to any finding upon the 
point as to whether there was any just and reasonable cause 
shown for the delay.’ I agree with Mr. Justice Bayley in think- 
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ing that the lower Court did come to such a finding. I do not 
say that the reasons shown were just and reasonable, or that the * 
finding was a good one, or the contrary ; but I hold that the 
Court did come to a finding on that point and that it was a 
finding within the jurisdiction of the Court,—a finding that may, 
therefore, possibly be a subject for appeal hereafter within the 
terms of Full Bench Ruling, Shama Charan Chucherbutty v. 
Brindaban Chandra Roy (1), but that it was not a finding in 
respect to which we can exercise our extraordinary powers 
under section 15 of the Charter Act upon which the pleader in 
support of the rule relies. 

In this view, I agree in thinking that the rule should be dis- 
charged with costs. 


Before Mr. Justice Bayley and Mr. Justice Hobhouse. 
In Tue matres or MANI CHANDRA DAS anp oruers.* 


Contempt of Court— Regulation IV. of 1793, 8. 25—Criminal Procedure Code 
(Act XXV. of 1861), ss. 163 and 168, 


A Judge of a Small Cause Court in the Mofussil found a judgment-debtor guilty 
of resisting an officer of the Court in attaching property in satisfaction of the 
decree, and fincd him. Held, that the Judge acted without jurisdiction. He ought 
to have sent the judgment-debtor before the Magistrate. 


Nrrat Srna, an officer of the Small Cause Court at Backer- 
gunge, reported to the Judge of that Court, that he was resisted by 
Mani Chandra Das and others, debtors to Kalikrishna Kundu, 
under a decree of that Court, in attaching, in satisfaction of the 
decree, certain property of the judgment-debtors, and in bringing 
away what he had attached. The Judge summoned the alleged 
offenders and finding them guilty of the offence, fined each of 
them in a sum of Rs. 200. 

Mani Chandra Das and others petitioned the High Court to 
set aside the order of the Judge of the Small Cause Court, and 
to remit the fine on the ground (infer alia) : 


(1) Case No. 1395 of 1866, 30th January 1868. 
* Rule Nis?, No. 75 of 1869. 
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“ That the Small Cause Court had no jurisdiction to fine the 1869 
petitioners under section 25, Regulation IV. of 1763, nor did the Sethe ar 
offence charged fall under the purview of that section.” Cuanpra Das, 

The High Court (Bayley and Hobhouse, JJ.) granted a 
rule calling upon the Judge of the Small Cause Court of 
Backergunge to shew cause why the record of the case should 
not be sent for, and his order imposing the fine should not be 
set aside, and the fine remitted. 

The Judge of the Smail Cause Court of Backergunge sent 
up the record of the case and wrote to the Registrar of the 
High Court, contending that the Small Cause Court was a Civil 
Court, within the meaning of' the Regulation, and that he had 
jurisdiction to pass the order sought to be set aside. 


Baboo Girija Sankar Mozoomdar moved to make the rule 
absolute. 


Baywey, J.—I am of opinion that this rule must be made 
absolute. 

The question is, whether a Small Cause Court in the Mofussil, 
has authority by any law, or by any power inherent in itself, to 
punish for the resistance of a process of attachment issued by it. 
In the Mofussil Small Cause Court Act (XI. of 1865,) no such 
power is expressly given, whereas in the Presidency Small Cause 
Court Act, an express provision is made for the exercise of that 
power by the Court. 

The Judge of the Small Cause Court of Backergunge, in his 
present letter to this Court, argues that such power is given to 
his Court by section 25, Regulation IV. of 1793, because that 
Court is a Civil Court, modified only as to forms of procedure 
and rules of appeal. But in my opinion this is not legally a 
sound argument. Section 25, Regulation IV. of 1793, expressly 
refers to Zilla Courts constituted under that law, and not to 
Mofussil Courts of Small Causes. Certain cases have been 
cited by the Judge of the Small Cause Court, especially that of 
Chunder Kant Chucherbutty (1) decided on the 22nd April 1868 
(Loch and Glover, JJ.), in which it was held that the resistance of 
a process of a Civil Court can be punished by that Court without 

(1) 9 W. R, Cr, 63, 
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___1668__ referring the offender to the Magistrate, and reference ismade in 
OTE AT that judgmene to the fact, that section 25, Regulation IV. of 
Cuanpra Das. 1793, is not repealed by the Repealing Act VIII. of 1868, Not 
only has that decision becn expressly overruled by the Full 
Bench Ruling in The Queen v. Bhagai Dafadar (1); but further, 
as before observed, the Small Cause Court is not a Civil Court 
within the meaning of section 26, Regulation IV. of 1793. 
Then as to the power inherent in any Civil Court, including 
a Small Cause Court in the Mofussil, to punish for contempt of 
Court by resistance of its process. There is a case cited before 
us of Abdulla and Matab Chaprasces (2), in which it was 
held that the High Court had power to punish parties for 
contempt of Court without sending them for trial to the ordinary 
Courts of Criminal Jurisdiction; but that was in consequence 
of the High Court being by the Letters Patent made a Court 
of Record, and having all the powers of the late Supreme Court. 
Upon the whole, I consider that the Judge of the Small Cause 
Court acted without jurisdiction in imposing the fine, but at the 
same time referring to section 171 of Act XX-V. of 1861, I find 
that that section gives power to any Court, Civil on Criminal, 
when the offence is one coming under Chapter X., or one (as this 
is) under section 186 of the Indian Penal Code, to send the 
accused person before the Magistrate, and the Magistrate shall 
thereupon proceed to deal with the accused according to the law. 
The order of the Judge of the Small Cause Court is accord~ 
ingly set aside as passed without jurisdiction. 


Honnovse, J.—The point before us is one of considerable 
importance 5 and I, therefore, think it advisable to add a few 
words to the judgment of Mr, Justice Bayley. 

The fact is, that the Judge of the Small Cause Court of 
Backergunge fined certain persons for resistance of a process of 
his own Court, and the question is whether that fine could be 
legally imposed by the Judge, that is to say whether the Judge 
of the Small Cause Court had jurisdiction to impose the fine, 
or whether we should not rather set aside the order imposing it, 
as passed without jurisdiction, and direct the fine to be refunded. 


Q) 2B.LR, (EB, 21. @) 8W.R,, Cr, 32. 
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The Judge of the Small Cause Court supposes that he had _ 1869 
jurisdiction under the provisions of section 25, Regulation IV. JE FHE MAT, 
of 1793, and he relies on a judgment of a Division Bench of this Cuanpra Das, 
Court in Chunder Kant Chuckerbutty (1). This decision was to 
the effect that the Magistrate had not jurisdiction to fine for resist- 
ance of a process of a Civil Court, but that the Civil Court 
alone had such jurisdiction. This decision has been overruled by 
The Queen v. Bhagai Dafadar (2), and it is there held that a 
Magistrate has jurisdiction to punish for resistance of a process 
of a Civil Conrt. It is clear, therefore, that the decision of the 
Division Bench was overruled by the Full Bench; but the Full 
Bench did not decide whether a Civil Court had or had not juris- 
diction to punish for the resistance of its own process, and that 
question, therefore, is still open for our decision. 

I quite agree with Mr. Justice Bayley that the provisions of 
of section 25, Regulation IV. of 1793, do not in terms apply to 
Courts of Small Causes, but apply simply to Zilla Courts, not 
Courts of Small Causes. The only decision which is then at all 
in point is the case of Abdool and Matab Chaprasees (3), referred 
to by Mr, Justice Bayley, and it is quite clear that, in that case, 
this Court held, that it had jurisdiction to punish for contempt of 
Court, on the ground that it was a Court of Record expressly 
so declared to be by the Letters Patent. Now the Courts of 
Small Causes in the Mofussil are not Courts established by 
Letters Patent, but are only Civil Courts established under the 
legislative enactments of the council of this country. They are, 
therefore, it seems to me, Civil Courts within the meaning of the 
Codes of Civil and Criminal Procedure and of the Penal Code. 

Then in regard to such Courts, we have express provisions in 
the Code of Criminal Proceduré. The first provision is to 
be found in section 163 of that Code, and that section lays down 
this, that when an offence, such as is described in sections 175, 
178, 179, 180, or 228 of the Indian Penal Code, is commit- 
ted jn the view or in the presence of any Civil Court; 
it shall be competent to such Court to cause the offender to be 
detained in custody, and to adjudge the offender to punishment 
by fine or imprisonment in a civil jail. If then, any offence 
GQ) 9 W.R. Cr 63, @) 2B, (F.B,) 21. (3) 8 W.R. Cr, 32, 
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_1869 such as is described in those sections of the Penal Code, is 
jytue war committed before any Civil Court, such Court has clearly juris- 
Cuaxra Das. diction to punish for that offence. But the offence committed 
in this instance is not an offence under any of those sections; 
it is an offence under section 186 of the Indian Penal Code, 
and in regard to such offence there isa special procedure, in 
order to punishment, provided by sections 168 and 171 of the 
Code of Criminal Procedure. Section 171 lays down that when 
any Civil Court is of opinion that there is sufficient ground for in- 
vestigating any charge mentioned in the last three preceding sec- 
tions, that is to say the sections under Chapter X. of the Indian 
Penal Code, (not being sections 175, &¢., above mentioned), the 
Court, aftermaking such preliminary enquiry as may be necessary, 
may send the case for investigation before any Magistrate, in order 
that such Magistrate may try or commit for trial according to law. 
Tt seems to me quite clear, therefore, that when the law lays 
down certain provisions giving the Civil Courts jurisdiction to 
try and punish certain offences, being contempts of those Courts, 
and directing the same Civil Courts not to try and punish 
certain other cognate offences but send them to the Magistrate for 
such trial, then it is only in case of the first kind of offence 
that the Civil Courts have any jurisdiction to try and punish, 
and this particular offence being, as I said before, an offence 
not provided for by section 163, but in sections 168 and 171 of 
the Code of Criminal Procedure, the Judge of the Court of 
Small Causes had no jurisdiction over such offence. 
The order of the Judge of the Small Cause Court is, therefore, 
set aside, and the fines, if collected, must be refunded. 


— 


Before Sir Barnes Peacock, Kt., Chief Justice, and Mr. Justice Mitter. 


1869 KALI CHARAN v. SRIRAM anp orners.* 


Jango 80, Principal Deeeased—Surety—Execution. 





‘A decree was obtained against a surety only, the principal debtor being dead, and 
his property having been attached as of an intestate and proclamation made. Held, 
that the property could not be taken in execution of the decree against the surety. 


* Reference from the Small Cause Court of Darjeeling 
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Tue Judge of the Small Cause Court at Darjeeling made the —_ 1869 
following reference to the High Court for its decision : Kaur OnARAN 

“Plaintiff sued on a bond entered into by deceased Parsu  srimam. 
Chowdhry, as principal, and Sriram, as surety, 

“The representatives of Parsu Chowdhry were not amenable 
to the jurisdiction of this Court, under the provisions of section 
8 of Act XT. of 1865. 

“ The claim was enquired into as against Sriram, only, who 
confessed liability under the bond. 

“Tt appeared, in the course of the enquiry, that Parsu Chow- 
dhry had left some property in this jurisdiction, and it was not 
pretended by either plaintiff or Sriram, that the representatives 
of the deceased had obtained possession of any other property 
belonging to the deceased. 

“The amount claimed was decreed against Sriram, it being 
ordered that execution should be stayed pending the receipt by 
Sriram of an attested authority on the part of the representa- 
tives of Parsu to satisfy the decree by sale of the property left by 
deceased, 

“ Sriram, in due course, informed the Court that the represen- 
tatives of Parsu would have nothing to say to his property for 
fear of being made liable for his debts. 

“ Sriram then petitioned that the execution of the decree 
should be taken out in the first instance against the property left 
by Parsu Chowdhry. His petition was thrown out pending this 
reference. The point of reference is, can execution of the decree 
against Sriram be taken out against the property left by Parsu 
deceased ? 

“No one having come forward to claim the property, it has 
been attached as of an intestate, and proclamation made. ” 


The judgment of the High Court was deliverd by 
Peacock, C J.—We are of opifion that the property of 


Parsu, deceased, cannot be taken in execution of a decree against 
Sriram, the surety. 
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Before Mr. Justice E. Jackson and Mr. Justice Hobhouse. 


LACHMIPAT SING ROY BAHADUR anp oruers (Decreg-HoLDERs) 
v. WAHID ALI anv ornens (Jupament-Deprors.)* 


Limitation—Act XIV. of 1859, s. 20—Execution. 


A decree was obtained on 16th April 1859, and execution was applied for on 28th 
December 1861, when the applicant was ordered by the Court to produce a certificate 
of heirship. On his failing to do so, the case was struck off. He next applied for 
execution on 13th August 1864. 


Held, that the proceedings taken in 1861 were not bond fide procecdings of Court, 
such as would keep the decree alive, and that the application was barred 


Baboo Nalit Chandra Sen for appellants. 
Mr. C. Gregory for respondents. 
The judgment of the Court was delivered by 


Hosnovse, J.—We think that the Court below was quite 
right in this case. 


15 April, site 


The decree-holder obtained a decree on the 16th April 1859. , 


He made his first application to execute it on the 28th December 
1861, and, in the course of that application, the Court directed him 
to produce a certain certificate of heirship, and in default of his 
doing so, struck off the application on the 18th January 1862. No 
second application was made to execute the decree until the 13th 
August 1864, 

The first Court and the lower ‘Appellate Court have held, that 
there was no bond fide proceeding to enforce the decree taken 
between the 16th April 1859 and the 13th August 1864, and that 
therefore, the decree was now incapable of execution. 

In special appeal one single point has been taken before us, 
and it is to this effect, viz., that inasmuch as the proceeding of 
the 16th April 1859 was a proceeding before the Court, therefore, 
under certain rulings of this Court, it must be presumed to be 
a proceeding made in good faith, and it must be held to have been 


* Miscellaneous Special Appeal, No. 448 of 1868, from the decree of the Judge 
of Purnea, dated the 19th of May 1868, affirming a decree of the Ermeipal Sudder 
Ameen of that District, dated the 12th September 1867. 
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such while the judgment-debtor does not prove the fact of its 1869 
having been made in bad faith. The decisions which have been Tauiexr 
quoted to us— Tabbur Sing v. Motee Sing (1), Teja Sing v. Raj- BAEADUR 
naryan Sing (2)--do not seem to us to be binding decisions on the Wamu Au. 
point before us; they are simply decisions on other points containing 
obiter remarks made by one or two of the Judges, bearing to 
some extent on the point before us. Though, therefore, they are 
decisions containing remarks manifestly entitled to our respectful 
consideration, they are not decisions binding upon us. We have 
to look to the terms of law and to any interpretation of that law 
made by binding decisions of this Court. Now, as we understand 
the law, section 20, Act XIV. of 1859 and the leading case 
thereupon, viz., that of Ram Sahaya Sing v. Digan Sing (3), 
it seems to us that, when an application for execution is 
sued out by any judgment-creditor, he has to show, in the 
words of the law, that some proceeding, construed by the Full 
Bench to be some bond fide proceeding, shall have been taken 
by him to enforce within three years the decree, execution of 
which he asks for, because the question is one of jurisdiction ; 
and as we understand the law and the ruling, there is no juris- 
diction in any Court to allow process of execution to issue, unless, 
in the words of the law, some proceeding shall have beem taken 
to enforce the decree. When, therefore, the judgment-debtor 
contends that no such proceeding has been taken out, it is clear 
that the Court cannot exercise jurisdiction to execute the decree 
unless it is shown that a proceeding, and a bond fide proceeding has 
been taken, and the contention that the judgment-debtor is to 
show that the application is not a bond fide proceeding, seems to us 
to have no weight, because the application is not a proceeding 
on the part of the Court, but simply a proceeding on the part of 
the judgment-creditor. 

We cannot hold that an application proceeding from the judg- 
ment creditor himself, made by him at his own option, in his own 
words, and at his own time, and behind the back of the judgment- 
debtor, is presumptively a bond fide proceeding. 

The appeal must be dismissed with costs. 


_ Q) 9 W.R, 443. (8) Case No. 778 of 1865, Lith Sep- 
@ IBLE, (AC) 62 tember 1866, 
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Before Sir Barnes Peacock, Kt. Chief Juslice, Mr. Justice L. 8. Jackson, and 
Mr. Justice Macpherson. 


1868 RAJA SATYASARAN GIHOSAL BAHADUR (DECREE-HOLDER,) 0. 
Sept. 4, BHAIRAB CHANDRA BRAHMO.* 








Limitation—Execution—Decree. 


A dcerce was passed in 1850, and was in force in 1859, when Act XIV. of that year 
was passed. Between August 1860 and 25th April 1864, uothing effective was done 
in furtherance of execution. Petitions for execution were filed in May 1861 and 
August 1862, and the usual orders passed on them, but they were struck off in default. 
On 25th April 1864 another petition was filed, and notice was served on the debtor. 
Held that, at that time, the petition for execution was barred by limitation, The 
decree was not kept alive by the petitions of May 1861 and August 1862 which were 
struck off in default. 


Tus was an application to the Principal Sudder Ameen of 
Backergunge for execution of a decree. 

The Principal Sudder Amcen’s decision was as follows :—“ The 
decree is dated 15th May 1850. Up to 28th August 1860, the 
decree-holder is found to have regularly proceeded ; but from that 
time, up to 28th November 1864, within a period of three years, 
no proceeding is found on the decree-holder’s part, even so far as 
the deposit of talabana for service of notice on the judgment- 
debtor. Only petitions have been filed, merely with the motive 
of showing that he was not altogether silent; but as the mere 
filing of petitions is not considered a bond fide proceeding on his 
part, the case is struck off as barred by the law of limitation.” 

The Judge affirmed the Principal Sudder Ameen’s decision. 

The decree-holder then filed a Miscellaneous Appeal to the 
High Court, on the grounds :— 

1st.-—Phat the Principal Sudder Ameen failed to take notice 
of section 216, which does not require service of notice, when 
the applications are successively made, as has been done in the 


* Appeal No. 7 of 1868, under section XV. of the Letters Patent of 28th Decem- 
ber 1865, froma judgment of Mr. Justice Loch prevailing against that of Mr, Justice 
Mitter, dated the 13th May 1868, in Summary Special Appeal No. 506 of 1867, from 
adceree of the Zilla Court of Backergunge, dated the 29th June 1867, 
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present case, within one year from the date of the order passed 
on each of these applications. 

2nd.—That when, before the present application, execution was 
allowed to proceed on 12th May 1866, and notice was according- 
ly served on the debtor, the Courts below are wrong to re-open 
the question of limitation again. 


Mirrer, J.—I am of opinion that this decree is not barred 
by the provisions of section 20, Act XIV. of 1859. It appears 
that an order was passed by the Court for restoring the execu- 
tion case to the file within three years next before the date of 
the last application, I think that this order is a proceeding 
for keeping the decree in force, although it is not a proceeding 
for enforcing it. I think that the Legislature, when it referred 
to proceedings of both these descriptions, intended to draw some 
distinction between a warrant for the arrest of the person of the 
judgment-debtor, or a process of attachment issued against his 
property as a proceeding of the latter class; but an order for the 
restoration of an execution case to the file, and which thereby 
directs the execution to be proceeded with, is a proceeding of the 
first mentioned class, i, ¢., it is a proceeding for keeping the 
decree in fosce. It has been decided that an order striking 
off an execution case from the file, is not a proceeding within the 
meaning of section 20; but the proceeding before us is of an 
opposite character. Nor can such a proceeding be impugned, on 
the ground of want of bona fides; for it is an act of the Court 
itself. It has been already ruled by a Full Bench in Kangali 
Charan Ghosal y. Banamali Mullick (1) that an act of the 
Court cannot be impugned as mald fide; and I think that the 
same principle ought to be applied to the proceeding before 
us. I would, therefore, reverse the decision of the lower Courts, 
and remand this case to the Court of first instance. The 
respondent ought to pay the costs incurred by the appéllant, both 
here and in the two lower Courts. 


Locu, J.—I cannot concur in the view taken by my coi- 
league. There can, of course, bé no question as to the bona ides 
of the order of the Court ordering the application for execution to 

© (1) Case No. 445 of 1866; 31st May 1867. 
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1868 _ be registered, and directing the party to proceed with the execu- 
Java Sarva” tion, But what we have to look to, is the bona fides of the party © 
aes making the application. In making it, did he intend to carry 
Buatean out execution? Did he intend to take further steps to realise 
Braumo, the debt due to him? If there is no valid objection to proceed- 
ing with the execution apparent on the face of the application, 
the Court cannot refuse to admit it in this register; but by so 
doing, it does not guarantee that the decree-holder is actingin good 
‘ faith. Where a notice is served through the Court, or other 
process issued at the instance of the decree-holder, means of 
judging of his good faith in applying for execution are afford- 
ed; but the order of the Court merely restoring an execution 
case to the file, or directing a fresh application to be registered, 
does not, in my opinion, assist the applicant at all, The petition 
filed, and the order to proceed passed thereon, are merely acts 
to start the case; but if it be proceeded with no further, that 
order will be no better protection against limitation, than the peti- 

. tion upon which it was passed. : 

The decree in this case was passed in 1850, and was alive in 
1859, when Act XIV. of that year was passed. Something 
appears to have been done if August 1860; but from that date 
to 25th April 1864, nothing effective in furtherance of execution 
was done. Petitions for execution were put in on 4th May 1861 - 
and“14th August 1862, and the usual orders passed upon them, 
and they were struck off for default; no steps having been 
taken by the decree-holder to carry out execution. On the appli- 
cation of 25th April 1864, notice was served on the debtor, 
but by that time execution was barred by limitation ; and it has 
been ruled by this Court that, where limitation has once operated 
to prevent execution, no subsequent acts of the decree-holders can * 
restore to him the right once lost of executing his decree. 
Under these circumstances I would confirm the order of the 
lower Court, and dismiss this appeal with costs. 

The decree-holder appealed, under the 15th section of the Let- 
ters Patent, against the order of Mr. Justice Loch, the senior 

. Judge. 


Baboos Krishna Kishor Ghose, Hem Chandra Peers and 
Abhaya Charan Bose for appellant. 
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Baboo Gopal Lal Mitter for respondent. 1868 


Rasa Sarra- 
SARAN GHOSAL 


PEACOCK, C. J.—The question decided by the Division Bench, Bananun 
in respect of’ which this appeal has been brought, arose in a spe-  Baarran 
cial appeal from the decision of the Principal Sudder Ameen. Bae 
We agree with Mr. Justice Loch in thinking that execution 
was barred by limitation, Nothing was done upon the petitions 
of the 4th May 1861 and 14th August 1862, and they were con- 
sequently struck off for default. They did not, therefore, keep ‘ 
the execution alive. 


The appeal is dismissed with costs. 


Before Sir Barnes Peacock, Kt., Chief Justice, Mr. Justice L. 8. Jachson, 
and Mr, Justice Macpherson. 


AKORA SUTH (Dersnpant) v. BOREANI (Puarntirr).* «1868 
Sept. 8. 





Re-marriage of Hindu Widow—Act XV. of 1856, ss. 2, 3, 5—Inheritance, 


A Hindu died, leaving a widow and minor son and daughter. The widow re- 
married after her husband’s estate-had vested in her son. ‘The son subsequently died ; 
and his etep-brother took possession of the property. The widow then brought a 
suit against the Step-brother for possession. Held, that the suit was maintainable, 
and that she conla properly succeed as heir to her son, notwithstanding her second 


~ marriage. : 
Tux plaintiff in this case sued, originally as manager and guar- 
dian of her minor daughter Dhan Mala, but was subsequently 
permitted to amend the plaint under section 73 of Act WIII. “of 
1859, by making herself @ party, and suing in her own name, as 
well as guardian to her daughter. The suit was for obtaining 
possession of 19 bigas of land, and value of certain properties 
laid at Rs. 149-12, Peokan, the husband of the plaintiff, 
died possessed of 19 bigas of land in Mauza Ubeagram, and 
moveable property valued at Rs. 133-8. At the time of his 
death, he left behind him his widow the plaintiff, his son Bhakat 


* Appeal No. 22 of 1868 under section 15 ef the Letters Patent of the, 28th 
December 1865, against a judgment of Mr. Justice Kemp prevailing against that of 
Mr. Justice E. Jackson, dated the i0th June 1868, in Special Appeal No. 2704 
of 1867, from a decree of the Deputy Commissioner of Nowgong, dated 6th Angust 
1867. 
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Ram, and his daughter Dhan Mala. The plaintiff married a 


Axona Sut second husband. At this time Bhakat Ram was alive, and his 


v 
Borgant. 


father Peokan’s cstate had vested’tn him, Subsequently he died, 
and his step-brother the defendant took possession, and urged 
that, since the plaintiff had taken a second husband, she could 
not act as a guardian of the minor, as provided by sections 2 and 
3 of Act XV. of 1856; and that, as she had not acted in conform- 
ity with the requirements of Act XL. of 1858, she could not 
bring an action, and that the late Bhakat Ram held the proper- 
ties of his father Peokan, deceased; but that on his demise, the 
defendant was entitled in preference to either the plaintiff or her 


daughter, who were only entitled to maintenance. 
The Moonsiff supported the claim of the plaintiff, and gave a 
decree in her favour accordingly. 
This decree was affirmed by the Deputy Commissioner. 
Defendant then appealed to the High Court on the following 


grounds :— 


1. Both Courts erred in declaring Boreani heir of her 
first husband’s deceased son Bhakat Ram; for under scction 
2, Act XV. of 1856 (1), all her rights and interest in the pro- 


(1) Act XV. of 1856, See. I.—Al 
rights and interests which any widow may 
have in her deceased husband’s property 
by way of maintenance, or by inheritance 
to her husband, or to his lineal successors, 
or by virtue of any will or testamentary 
diMosition conferring upon her, without 
express permission to re-marry, only a 
limited intertest in such property, with no 
power of alienating the same, shall, upon 
her re-marriage, cease and determine as if 
she hail then died; and the next heirs 
of her deceased husband, or other persons 
entitled to the property on her death, shall 
thereupon succeed to the same. 

Section ITT.—On the re-marriage of a 
Hindu widow, if neither the widow, nor 
any other person, has been expressly 
constituted by the will or testamentary 
disposition of the deceased husband, the 
guardian of his children, the father or 
paternal grandfather or the mother or 


paternal grandmother of the deceased 
husband, or any male relative of the 
deceased husband,mey petition the highest 
Court having original jurisdiction in 
Civil cases in the place where the deceased 
husband was domiciled at the time of 
his death, for the appointment of some 
proper person to be guardian of the said 
children, and thereupon it shall be lawful 
for the said Court, if it shall think fit, 
to appoint such guardian who, when 
appointed, shall be entitled to have the 
care and custody of the said children ; 
or if any of them, during their minority, 
in the place of their mother; and in 
making such appointment, the Court shall 
be guided, so far as may be, by the laws 
and rules in force touching the guardian- 
ship of children who have neither father 
nor mother. Provided that, when the said 
children have not property of their own 
sufficient for their support and proper 
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perty ceased and determined upon her re-marriage as if she had 
Axora Sura 


died, 

2. The daughter Dhan Mala has no right, under Hindu Law, 
to the property left by her deceased brother Bhakat Ram, and 
therefore the defendant, step-brother of Bhakat Ram’s father, is 
the rightful heir of the property in dispute. 

-3. The lowgr Court has misunderstood section 5 of Act 
XV. of 1856. 

4, Under section 3 of Act XV. of 1856, Boreani cannot 
sue as guardian of her minor daughter ; the true legal guardian 
being the defendant. 

5. The Court below was wrong in allowing such an amend- 
ment of the plaint as changed the very nature of the guit 
from the suing as guardian only, to suing for herself, and also as 
guardian, 

The Judges of the Divisional Bench (Kemp and E. Jackson, 
JJ., differed in opinion). Kemp, J., supporting the judgment 
below, Jackson, J., reversing it. 


ww 
Boreal. 


, 


Kump, J.—The defendant is the special appellant. It is 
stated in the plaint that one Peokan died, leaving a widow the 
plaintiff, a son Bhakat Ram, and a daughter Dhan Mala, him 
surviving. The defendant is the step-brother of Peokan. 

The plaintiff re-married, and she now sues in right of inherit- 
ance, claiming the estate of her son Bhakat Ram, which became 
vested in him on the death of his father Peokan. ; 

The lower Courts have given the plaintiff a decree. In special 
appeal it is contended 

First.—That the Court of first instance was wrong in allow- 
ing guch an amendment of the plaint as changed the very nature 
of the suit. 


education whilst minors, no such appoint- 
ment shall be made otherwise, than with 
the consent of the mother, unless the 
Proposed guardian shall have given 
security for the support and proper 
education of the children whilst minors. 

Section V.—Except as in the three 
preceding sections is provided, a widow 


shall not, by reason of her re-marriage, 
forfeit any property or any right to 
which she would otherwise be entitled, 
and every. widow who has re-married, 
shall have the same rights of inheritance 
as she would have had, had such marriage 
been her first marriage. 
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1868 Second.—The lower Court has erred in declaring that the 

Axora Sura plaintiff is entitled to succeed to the estate of her son Bhakat: 

Boxwaxt. Ram; inasmuch as under the provisions of section 2, Act XV. 

of 1856, all her rights and interests in that estate ceased and 

determined upon her re-marriage. ; 

On the first point I am of opinion that the lower Courts 

were not wrong in arraying the plaintiff amongst the parties to 

the suit under section 73, Act VILL of 1859. The plaintiff 

first sued as guardian of her daughter a minor; but finding that 

she had a personal right in the estate claimed, and that she was 

likely to be affected by the result of the suit, she applied 

to be made co-plaintiff, and her application was granted; the 

“character of the suit was not changed; and as the objection 

is, at the best, a technical one, and the order admitting her to be 

made a party to the suit, does not affect the merits of the case, 

or the jurisdiction of the Court, I would reject it under the 
provisions of section 350, Act VIII. of 1859. : 

On the second point, which is a novel one, I am of opinion 
that the decision of the Court below is right. iy 

‘At the time of the re-marriage of the plaintiff, her son, 
Bhakat Ram, was alive, and the estate of the former husband 
of the plaintiff was vested in the said Bhakat Ram. Section 2, 
Act XV. of 1856 runs thus :--“ All rights and intérests which any 
widow may have in her deceased husband’s property, by way of 
maintenance, or by inheritance to her husband, or to his lineal 
successors, or by virtue of any will or testamentary disposition 
conferring upon her, without any express permission to re-marry, 
only a limited interest in such property, with no power of alienat- 
ing the same, shall, upon her re-marriage, cease and determine 
as if she had then died, and the next heirs of her deceased -hus- 
band and other persons entitled to the property on her death, 
shall thereupon succeed to the same.” 

-At the time of her re-marriage, no rights and interests to either 
in the estate of her deceased husband, or in the estate of his lineal 
successor the son, had become vested in the plaintiff; therefore, 
no estate in which she had any rights and interest ceased and 
determined upon her re-marriage. After the re-marriage, the son 
dicd, and the estate which he inherited from his father, devolved 
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on the plaintiff; and under section 5 of the same Act, viz., KV. 


20. 


1868 


c 


of 1856, she does not, by reason of her re-marriage, forfeit her Axora Sura 


right thereto. 
I would dismiss this special appeal with costs and interest. 


E. Jackson, J.—I agree with Mr. Justice Kemp on the first 


point argued. me would not now reverse the decision of the lower: 


Court, on the ground of the amendment allowed in the plaint: 
Whether that was strictly legal or not, it is not a point affecting 
the merits of this case. I differ from my learned colleague in 
the interpretation which he puts upon Act XV. of 1856, and 
more especially upon section 2 of that Act. I do so with some 
hesitation, as the words of the section are somewhat ambiguous, 
« Allrights and interest which any widow may have in her deceased 
husband’s property, by way of maintenance, or by inheritance 
to her husband, or to his lincal successors shall, upon her re- 
marriage, cease and determine asif she had then died, and the 
next heirs of her deceased husband, or other persons entitled to 
the property on her death, shall thereupon succeed to the same.” 

The plaintiff in this case is a widow and has re-married. At 
the date of her re-marriage, her deceased husbus:d’s property had 
been inherited by his son. The son has since died, and the 
plaintiff now claims to succeed to her son’s estates. The right 
which she now claims is a right in her deceased husband’s pro- 
perty, by inheritance to his lineal successor. But it is said that 
the widow had no such right at the time of her re-marriage, 
and such right did not, therefore, cease and determine : that the 
law, in fact, alludes only to such property as the widow had inher- 
ited before her re-marriage. I think that the words of the Act 
begr a more extended signification ; and that “ upon her re-mar- 
riage” should not be read as at the date of such re-marriage, but 
with reference to such re-marriage. All right which the widow 
has in her deceased husband’s property, by inheritance to him or 
to his lineal successor, ceases by reason of her re-mgrriage ; and 
in consequence of her re-marriage, as if she had then died, 
and, therefore, that is, when her right has ceased, the next heirs 
shall inherit. The policy of the law appears to me to be one, 
which is generally acknowledged in all seciety, and which is 

25—C 
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1868 perhaps more especially required to be put in force in Hindu 
“Axons Sure society, viz. that the widow by re-marriage shall not. take her late 
wozeasr, husband’s property away from his family, and into the hands of 
her new husband. Take the case of a joint Hindu family of 
six brothers. One of them dies, leaving a minor son and a widow. 
The minor son takes his father’s property ; his mother remains ; 
and if the minor son,dies before attaining majority, he cannot 
make a will, and the result will be, if she éan inherit the property, 
that the widow being re-married, takes a share with the joint bro- 
thers of her first husband’s property, and is entitled to a share 
in the family-house and every thing that the family possesses ; 
and to enjoy this, she will have a right to bring her new husband 
_into the family. The policy of the law seems to me to be to pre- 
vent any further interference by the widow after the re-marriage 
in her deceased husband’s property, and that the rights of the 
widow in her deceased husband’s property, cease on her re- 
marriage. Upon her re-marriage, she is to be dead to all rights 
of inheritance to her deceased husband’s property, not only dead 
at that moment to such rights as she has inherited, but dead then, 
and for the future, to all such rights. Section 3 of the Act sup- 
ports this view. The family of her deceased husband can, by 
petition to the Court, deprive the widow of even the guardianship 
of her children on her re-marriage. Section 5 of the Act seems 
to me to refer more especially to her new husband’s property. It 
would include also all property left by will or as heir to any one, 
except her late husband and his lineal successors, but the widow 
cannot, under the law, inherit from any one, except the husband 
and his lineal successors. 


I would reverse the Judge’s decision, and dismiss the plaintiff's 
suit with all costs. 


Kemp, J.—Under section 15 of the Letters Patent, dated 28th 
December 1865, the appeal will be dismissed with costs and in- 
terest. 

e 


The defendant then appealed under the 15th section of the 
Letters Patent against the decision of Kemp, J. 
The grounds were 


Ben, Law Reports, 


15 May, 1869, 
> Mgnt 
VOL. IL} APPELLATE JURISDICTION—CIVIL. 205 
1. That the plaintiff should not have been allowed to amend 1968 
her plaint. Axora Sura 


i oe 
2, That Kemp, J. had put a wrong construction on sectons 2 Bongant, 


and 5 of Act XV. of 1856. 

3. That whaiever rights and interests plaintiff might have 
had, by inheritance to her husband’s lineal successor, had ceased 
and determined: by her ,re-marriage as if she had died. 


Baboos Annada Prasad Banerjee and Khettra Mohan Mooker- 
jee for appellant. 


Baboo Chandra Madhab Ghose for respondent. 


Peacock, C. J.—It appears to me that the decision of Mr. 
Justice Kemp is correct, 

The object of the Act was to remove all legal obstacles to 
the marriage of Hindu widows. Looking to the words of sec- 
tion 2, I am of opinion that it was not the intention of the 
Legislature to deprive a Hindu widow, upon her re-marriage, of 
any right or interest which she had not at the time of her re-mar- 
riage. The words of the section are :— All rights and interests 
which any widow may have in her deceased husband’s property, 
by way of maintenance, or by inheritance to her husband, or to 
his lineal successors, or by virtue of any will or testamentary 
disposition conferring upon her, without express permission to re- 
marry, only a limited interest’ in such property with no power 
of alienating the same, shall, upon her re-marriage, cease and de- 
termine as if she had then died; and the next heirs of her 
deceased husband, or other persons entitled to the Property 
on her death, shall thereupon succeed to the same.” 

In the present case, at the time of her re-marriage, the proper- 
ty belonged to her son, and she had no right or interest in that 
property. It came to her by inheritance from her son, who died 
after her re-marriage. If the son had pleased, he might have 
given the property to his mother, notwithstanding her re-marriage. 
At the time of her re-marriage, she had no interest in her de- 
ceased husband’s property, by inheritance to her husband, or to 
his lineal successors. It could not, therefore, cease or determine 
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___ 1868 __upon her re-marriage ; and if she had died at the time when she 
Axons StTH re-married, the property would never have descended to her. 

Bonrant. Section 5 to which Mr. Justice Kemp alludes, says that, 

“except as in the three preceding sections provided, a widow 

shall not, by reason of her re-marriage, forfeit any property or 

any right to which she would otherwise be entitled; and every 

widow who has re-mafried, shall have the.same rights of inherit- 

ance as she would have had, had such marriage been her first 





“marriage.” 
The right of inheritance from her son, after her re-marriage, 
did not, as it appears to me, fall within any of the exceptions 
referred to in section 5. ‘ 
Our decision is in accordance with the judgment of Mr. 
Justice Kemp. That judgment is, therefore, affirmed, and this 
appeal will be dismissed with costs. 


L. §. Jackson, J.—I concur in this judgment, although at 
first I had a certain difficulty. The words of section 2 are 
somewhat embarrassing, and the impresgion left on my mind is 
that the Legislature had an intention, which it has failed to carry 
out in words, I can hardly suppose that the Legislature intend- 
ed a Hindu widow to be capable of inheriting the property 
of her son, she having previously re-married, when, if she had 
re-married, while in the enjoyment of such property, she would 
have been by such re-marriage entirely divested of that property. 
For, although it is true that, if the son had been living at the 
time of her re-marriage, in certain circumstances, he could have 
had the option of depriving her of the succession, or confirming 
it on her, still it might, and probably would, in most instances, 
happen that at the time of re-marriage the son was an infant, 
But it is not our province to sct aside the clear meaning of the 
words of the Legislature merely for the purpose of getting rid 


of apparent inconsistencies. 


* 
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Before Sir Barnes Peacock, Kt., Chief Justice, and Mr. Justice L. 8. Jackson 
and Mr. Justice Macpherson. 


PRANKRISHNA DEY anv anorner (Puaintirrs) v, BISWAMBHAR 1868 
SEN anp orners (Derenpants.)* Sept. 8. 


Lessor and Lessee—Possession, 


? * 
‘Where a lessor, who had never becn in possession, granted a potta of lands to 
which his title was disputed, and the lessee was kept out of possession by the 
defendants who disputed lessor’s title, held, that the lessee could maintain his action 
for possession of the lands, aud necd not make his lessor a co-plaintiff. 


Tus suit was instituted in the Court of the Moonsiff of 
Dewanny, by Prankrishna Dey and another, against Madhu 
Ram and seven others, also against Biswambhar Sen and Kashi 
Chandra Sen. 

The plaintiffs sought to obtain possession of certain land which 
they claimed to hold as jalookdars under a potta granted to them 
on the 4th Ashar 1228, by the two last named defendants, These, 
it was said, had inherited the zemindari title in the land from 
one Shampurna, the second wife of their grandfather Kebal 
Krishna, who died five years ago in 1223 Maghi. 

It was admitted that the grandfather of Biswambhar and Kashi 
Chandra and one of the defendants Durgadas held the zemindari in 
the proportion of seven annas by the former, and nine annas by 
the latter, but Durgadas maintained that neither they nor Sham- 
purna ever had possession of the lands claimed by plaintiff, 
Their share, if was asserted, was comprised of land situated in 
other mauzas of the taraf. This, however, was not proved; on 
the contrary it had been proved, on behalf of Biswambhar before 
the Moonsiff, that Shampurna used to receive paddy, and that 
the lands in question were measured in the names of Shampurna 


and Durgadas. 


* Appenl No. 9 of 1868, under section 15 of the Letters Patent of 28th December 
1865, against a judgment of Mr. Justice Loch prevailing against that of Mr. 
Justice Mitter, dated the 26th May 1868, in Special Appeal No. 2282 of 1867, 
from a decree of the Additional Judge of Chittagong, dated the 28th June 1867. 
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Durgadas was unable to point out the mauzas in which, as 


PranxnistN he asserted, Kebal’s 7-anna share was situated. It appeared, 


ce 
Bisw smBHAR 
SEN. 


that the land in question belonged to Kashi Chandra, Biswam- 
bhar’s maternal grandfather Kebal Krishna, and it was proved 
that, after the death of Kebal’s widow Shampurna, the defend- 
ants Kashiand Biswambhar were the rightful heirs according to 
Hindu law: and it was admitted by these heirs that they gave 
plaintiff a talook of the land, and that the defendants had not 
divided their former possession; and on those grounds “ it was 
decreed that the plaintiffs should get joint possession with defend- 
ant Durgadas of the land of their talook hereby confirmed.” 

From this decision defendant Durgadas appealed to the Judge 
of Chittagong, who reversed the Moonsiffs decision, and dis- 
missed the plaintiff's suit, on the ground that his lessors had never 
been in possession, and that the lessors could not, by asuit of this 
kind brought through a so-called tenant, and for property of a 
comparatively trifling value, obtain a decision on the question 
of their title as heirs to the property which the appellant 
Durgadas alleged to be worth 50,000 Rs. In support of this 
view, the Judge relied on the case of Dinomonee Banerjee v. 
Gyrutoollah Khan. (1). 

The plaintiffs Prankrishna Dey and Ram Manikya Dey then 
appealed to the High Court. The Judges of the Diyisional 
Bench, Locn and Mirver, J. J., differed in opinion, and the 
present appeal was from the decision of the senior Judge (Locx J.) 
which prevailed :— 


Locu, J.—The question before us in special appeal is, whether 
a lessee, whose lessors have never been in possession of the lands 
comprised in the lease, can bring an action to establish the title 
of his lessors, who are made by him co-defendants in the suit 
along with the defendants in possession. 

There is a case, Dinomonee Banerjee v. Gyrutoollah Khan (1) 
(TREVOR and CAMPBELL, J. J.), which ruled that it was not 
competent to a superior holder, by the grant of that which is not 
in his possession to give opportunity to a party, to raise the 


(@) 2 W. BR, 138, 
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question of his title, and have it indirectly decided: In order to 1868 
—_—— 
enable a lessee to defend any action, his grantor must be in PRANERISHNA 


possession at the time of the grant; otherwise a suit for possession, ii ~ 
1S’ [BRAR 
at the tenant’s instance alone, cannot be supported, Sun, 


It appears to me that this judgment lays down a correct 
principle. The lessors might be plaintiffs with their lessees, 
and bring a joint action for possession; but if they be made 
defendants by him, the substantial defendant in possession can- 
not plead limitation against them. Any finding on the pomt 
of limitation in such a suit, would not be conclusive against the 
lessors, who, in fact, are collusively introduced into the case as 
defendants, in order to support the claim of their lessee, by 
admitting the execution of the lease to him by them. I would, 
therefore, confirm the order of the Judge, and dismiss this 
appeal with costs. 


Mirrer, J.—I am extremely sorry to differ from my learned 
colleague in this case. It appears to me that the mere fact of the 
lessors of the plaintiffs, not having been in possession of the lands 
in dispute at the time when the talookdari lease was granted to 
them, is not an all-sufficient reason for the dismissal of the suit, 
If the lessors of the plaintiffs have got a good title to these lands, 
and that title is not barred by limitation, I do not find any rea- 
son why the plaintiffs should not be permitted to maintain this 
action, Every person has a right to sue for the protection of his 
own interest; and if, for the determination of those intérests, it 
becomes necessary to enquire into the title of the person through 
whom he claims, the Court is bound to make the enquiry. The 
decision of this Court that has been referred to by the Judge 
below, is certainly in support of his view; but with the utmost 
deference to the learned Judges who passed that decision, I am 
constrained to say that I cannot subscribe to the doctrine laid 
down therein. Properly speaking, the lessors of the plaintiffs 
ought to have been made co-plaintiffs, instead of being made 
defendants in the cause; and I think that the lower appellate 
Court might have rectified this error, by placing them in the 

‘former position under the provisions of section 73 of the Code. 
At any rate I am of opinion that the suit ought not to have 
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tees. been dismissed altogether, inasmuch as I think that the plaintiffs 


PRANKRISHNA are competent by themselves to maintain it, I would, therefore, 
eX 


es remand this case for fresh decision. 
BiswaAMBHAr 
SEN, 





Baboo Srinath Doss for appellants, 
Baboo Ashutosh Chatterjee for respondents. 
The judgment of the Court was delivered by 


Peacock, C. J.—We think that the reasons given by Mr. 
Justice Dwarkanath Mitter in this case are quite correct. The 
lease gave to the plaintiff a right of possession, assuming that 
the lessors had a right of possession, but were not in possession. 
If they transferred the right which they had to the lessee, and 
the lessee was kept out of possession by the defendants, the lessee 
had a right of suit against the defendants to recover the posses- 
sion from him. If the lessors had no right of possession, as for 
instance, if they were barred by limitation, they could not con- 
vey to the plaintiff that to which they themselves were not -en~ 
titled, and the suit would, of course, fail on the ground that the 
lessors had nothing which they could convey. 

Tt is said that the lessors ought to have been made co-plaint- 
ifs, but the Court cannot compel a man to become a plaintiff 
against his will. The judgment of the senior Judge appealed 
from is reversed, and the case is remanded to the lower appel- 
late Court to be tried on the merits, We express no opinion as 
to whether, under the circumstances, the plaintiff is entitled to a 
decree against the lessors. His object is to obtain possession 
from those who keep him out of possession. 

The appellants will be declgred entitled to the costs of the 
appeal-to the Division Bench and the costs of this appeal. 
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Before Mr. Justice Kemp and Mr. Justice E. Jackson. 


SRIDHAR NANDI (Derrypant) v. BRAJA NATH KUNDU CHOW- 
DRY any orners (Puarntirrs.)* 


Onus Probandi—Lakhiraj— Enhancement of Rent. 


The suit was for enhancement of rent. The defendant set up that certain plots 
of land, rent of which was sought to be enhanced, were lakhiraj, and therefore not 


liable to pay rent. 

Held, that the onus was not upon the defendant to prove the land was lakhiraj, but 
upon the plaintiff to prove that the Innd was mél, or rent-paying. 

Semble.—The Courts are accustomed to require some primé facie evidence from 
defendants raising such defence, that they hold some lakhiraj lands, 


Baboo Ramanath Bose for appellant. 


Baboos Tara Prasanna Mookerjee, Sham Lal Mittra, and 
Mahendra Lal Seal for respondents. . 

‘Tue facts of the case fully appear in the judgment of the Court 
which was delivered by 


E. Jackson, J.—This appeal only refers to certain plots of 
land which the defendant has alleged to be lakhiraj, and for 
which he, therefore, contends that the plaintiff's suit for enhance- 
ment of rent should be dismissed. In support of his plea that 
the land is lakhiraj, he has put in his taidad and kabalas; the 
Judge finds that these are not even primé facie evidence of a 


lakhiraj title, that the onus of proving that these lands are~ 


lakhiraj is upon the defendant, and that it is for him to prove 
that these lands are not included within the tenure which the 
defendant held from the plainfiff. To each of these points the 
special appeal relates. We are of opinion, as we have already 
stated in several other decisions, that the Judge is wrong on all 
three points, It is not for the defendant to show that this land 
is not included within the méJ tenure; the onus is not upon the 


* Special Appeal No, 1760 of 1868, from a deeree of the Judge of Hooghly, 
dated 27th March 1868, modifying a decree of the Deputy Collector of that district, 
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1968 defendant to prove that these lands are lakhiraj ; the onus is upon 
Seuss the plaintiff, as it has been frequently stated in numerous deci- 
erae eee sions of this Court; the onus is on the plaintiff to prove that 


Kownv Cuow- these lands are mdi lands, and that they have been paying rent. 


DRY. 








At the same time, to prevent the ryots from merely setting up 

2 this plea without any evidence at all that they hold any lakhiraj 
Jands, the Courts have been accustomed to require the defend- 
ants to show, by some primd facie evidence, that they do held 
Jakhiraj lands. 

In this case the defendant has put in kabalas and extracts from 
the lakhiraj register, which are such sufficient primd facie evi- 
dence as is required. We think the Judge is wrong in saying 
that it is not primé facie evidence; and it is evident from the 
reasons that the Judge gives for so holding, that he makes no * 
distinction between primé facie evidence and complete and con- 
clusive evidence. 

We are obliged, therefore, to reverse the decision of the Judge 
in this suit, in’ so far as it affects the lands which the defendant 
claims as lakhiraj; and as it appears from the decision of the 
Judge that the plaintiff has not proved that these lands are mdi, - 
we decree this appeal, and dismiss the plaintiff's suit as far as 
it refers to these lands. 


Before Mr. Justice L. 8. Jackson and Mr. Justice Hobhouse. 


COLVIN, COWIK, axp orners (Puatntirrs) v. Mas. BARBARA OWEN 
JULIA ELLAS anp orners (Derenpants.)* 


Plaint—Act VITI. of 1859, s. 246—Claim—Declaratory Decree. 


An Appellate Court is competent at any stage to allow objections to be taken 
to an apparent defect in the plaint. 

Held, that a party against whom an order has been obtained under section 246, 
Act VIIL of 1859, must, if he sue for its reversal, assert substantially the same 
right as that which has been contended for in the execution. 

Held, by Jackson, J., that in a suit for declaration of title, defendants must have 
given a cause of action, by impugning it antecedently to plaint filed even though their’ 
written statement be hostile. . 


The Advocate-General and Baboo Ashutosh Dhur for appel- 
lants. 


1869 
Jany. 13, 


* Special Appeal, No. 2204 of 1868, from a decree of the Judge of East Burdwan, 
dated the 2lst May 1868, reversing a decree of the Principal Sudder Ameen of 
that district, dated the 19th February 1868. 
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Mr. G. C. Paul for respondent. 1869, 


Goivin, Cows’ 
AND OTHERS 


The facts of the case and the arguments of counsel sufficiently Sia Wrieaes 
appear in the judgment of the Court delivered by ; Owgn Jozta 

Jackson, J.—This was a suit, on the part of the Land 
Mortgage Bank, as described in both the lower Courts, for the 
establishment of a putni right, that is, as I take it, for a 
declaration of the plaintiffs’ putni right in the property sued for, 
by setting aside an order admitting a claim, which was a claim 
preferred and disposed of by the Court under section.246 of 
the Code of Civil Procedure in execution of a decree obtained 
by the Land Mortgage Bank. It appears that the Bank had 
taken a mortgage of putni talook obtained by Chandra Kant 
Chuckerbutty from Mrs. Elias, and had recovered two decrees 
against the mortgagor,—one for rent, and another for the sum 
advanced upon the mortgage; that, in execution of the rent-decree, 
the Bank had obtained an attachment of the property in dispute, 
which consists of a two-storied house in one of the villages 
comprised in the putni, with a garden in which the house is 
situated ; and that, in attaching the property, it was described as 
the lakhiraj property of the judgment-debtor. Thereupon the 
zemindar, Mrs. Elias, presented a petition of claim, alleging the 
property to be in her possession as her hereditary lakhiraj. 
That claim was allowed, and the present suit was brought within 
one year of such allowance, upon a new allegation that the 
house and garden were comprised within the putni granted to 
Chandra Kant, and upon which the Bank held a mortgage. The 
plaintiffs asked for a declaration of their title as mortgagees of 
the putni and asked for a reversal of the order passed under 
section 246. * 

The suit was tried in the Court of the Principal Sudder 
‘‘Ameen, who considered that the putni did comprehend the 
premises and garden in question, and gave the plaintiffs a decree. 
- On appeal to the Zilla Court, the Judge considered, both upon 
the terms of the putni, and also upon a consideration of the 
conduct of the parties, and all the circumstances of the case, 
‘that the plaintiffs had not succeeded in proving that the putni 
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1869 on which they held the mortgage included the disputed house and 
Cowix, Cowm garden; and that, consequently, the plaintiffs were not entitled 
Mns. Binnana 1 ® decree declaring the same to be included in the putni, 

* Owen Juuts Against this decision the plaintiffs have appealed specially; 
They contend, first, that the Judge bas wrongly construed the 
putni potta; and, secondly, thatthe Judge has omitted to con- 
sider a certain letter of Mrs. Elias to the lessee, CHandra Kant, 
whereby there has been a defect in the investigation which has 
produced an error in the decision on the merits. 

Mr. Paul, who appeared for the respondent, has argued the 
negative of these propositions, and has also contended that in 
point of fact the plaintiffs in this case had no cause of action; 
and that, however the question of title may stand, the plaint, as 
it was framed, ought to have been dismissed. 

Speaking for myself, I am inclined to think that the latter ‘ 
contention of Mr. Paul has considerable force; and if it were 
necessary for the purposes of this case, I should be inclined 
to hold that there was no cause of action, and the suit 
ought to be dismissed, although that poiit is now taken 
before us for the first time in the proceedings. It is a defect - 
apparent in the plaint, and one ‘which the Court of first 
instance ought of itself to have taken up, and which, therefore, the 
‘Appellate Court in any stage, is, I think, competent to act upon. 

. It will be -observed that the suit is described doubly : first, as a 
suit for a declaration of title; and, secondly, asa suit to get rid 
of an order passed under section 246, Looking at the nature 
of the claim set up in the execution proceedings as compared 
with the title now set up by the plaintiffs, the learned Advocate 
General, who appeared for the special appellant, felt the difficulty 
of contending that this was really a suit such as is provided for 
in the concluding clause of section 246, namely, a suit to establish 
the right of the party unsuccessful under that section. It was, I 
think, fairly admitted that the right to be established in such a 
suit must be, substantially, the same right as that for which the 
party had contended in the execution. The learned Advocate 
General, thtrefore, desired to set aside that portion of the plaint, 
and 1o deal with the suit as simply a declaratory suit; and if the 
suit is so regarded, it immediately becomes of importance to 
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ascertain whether there was any cause of action such as entitled ._ 1869 


thé plaintifis to the declaration which they sought. It seems to 
me there was no such cause, because the defendant had never, 


LNT, Cowre 


by Mas. DARBARE, 


any act of his, impugned or disturbed the title which the plain- Owzs Jursa » 


tiffs are setting up in the present suit. Indeed, I may add, that 
the defendant did not commit any act prejudicial to the plaintiff's 
title. All that she did was to oppose and dispute the allegation 
on the part of the plaintiffs that they were entitled to sell this 
property by reason of its being the lakhiraj property of the 
judgment-debtor; and it may very well be that, if the plaintiff 
had sought in those proceedings to sell this property as being 
comprised within the putni, the defendant would not have 
opposed that application. It has been held in a former case 
Kenaram Chuckerbutty ty v. Lenonath Panda (1), with my entire 
concurrence, that the answer of the defendant to a suit of this 
nature, though it may be hostile to the plaintiff, will not give the 
plaintiff a cause of action, or justify the bringing of the suit ;.and 
I should hold that, to justify the institution of the suit, the hostile 
act of the defendants must be antecedent to the filing of the 
plaint, and not subsequent to it. 

Although I take this view of the case, it is not necessary to 
decide it on that ground; and, in fact, I prefer to decide on the 


‘merits. Although, undoubtedly, the Judge has adverted to other 


considerations, I think there can be no doubt that he has looked 
at the conduct of the parties, and the whole of the evidence in the 
cause. Weare bound to assume that he has done so, and we 
are specially bound to do so, when the particular evidence 
referred to is one which has been commented upon by the Judge 
of the Court below. It is not in the least likely that suck 
etidence should have escaped the Judge’ 8 attention, nor is it to 
be presumed that he has failed to give proper weight to the 
observations of the lower Court upon that evidence. That being 
go, we should not be competent to set aside the verdict of the 
lower Appellate Court upon the facts of the case. But I may 
go further and say that, so far as we are at liberty to look at the 
evidence on the record, the Judge has come to a eorrect con- 
clusion. 
(1) 9 W.R., 325, 
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The terms of the putni potta, I think, are not such as we 


Convix, Cowte ought to construe as a demise of the. premises in dispute; and 


AND OTHBEe 


Mrs. BARBARA 


Owxn JULIA 
Enias, 


if the putni potta be not explicit upon this point, I certainly 
think that we ought not to draw any conclusion favorable to the 
plaintiffs upon letters and proceedings of so ambiguous a nature 
as those upon which they rely; especially when it is considered 
that the suit is not one to recover possession, but to obtain a 
declaration of an abstract title. 

I think that, before a Court of Justice could give the plain- 
tiffs a decree of that nature, it ought to be quite clear that the 
defendant had really included the premises in dispute in the case 
which she granted, On all these considerations; therefore, I 
think that the decision of the lower Appellate Court must, be 
affirmed with costs. 


Hosnovse, J.—I think that on the grounds taken by the 
special appellant in this case, we cannot admit the special 
appeal; because, as Mr. Justice Jackson has put it, I think 
that we cannot say, on the first ground taken, that the lower 
Appellate Court has not rightly construed the putni potta, 
Neither can we, on the second ground, say that-the Judge 
has omitted to consider the letter in question, or the conduct of 
the partiés as set forth by that letter; for, by the other proceed- 
ngs on the ‘record, we find that the Judge expressly men- 
tions that letter, and that, in another part of bis judgment, he 
expressly comments upon the conduct of the parties, namely, 
upon the conduct of the present plaintiffs in the execution 
proceedings for the money-decree. dn this view I concur in 
dismissing the special appeal with costs. 

I refrain from giving any opinion upon the point taken in 
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cross-appeal by Mr. Paul, for upon that point I am not quite - 


sure that I can agree with Mr. Justice Jackson. 
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Before Mr, Justice Bayley and Mr. Justice Hobhoyge. 


In tHe MATTER OF THE Petition or MAHARAJA .DHIRAJ MAHTAB Fass a8 


CHAND BAHADUR, or Burpwax.* 
Super intendence—24 and 25 Vict. c. 104, s. 15—High Court—Jurisdiction. 


A claim was disallowed to certain property which had been attached in execution 
of adecree. The property was sold; and after satisfaction of the decree, it was 
ordered that the surplus-proceeds should be rateably distributed among other judg- 
ment-creditors who had subsequently attached. On the application of the unsuc- 
cessful claimant again preferring his claim to the property, the Principal §adder 
Ameen made another order, setting aside the previous order for distribution, so 
far as it affected some of the creditors. Held, that the Principal Sudder Ameen had 
no jprisdiction to make the latter order. The High Court would, therefore, interfere 
to set it aside under its general power of superintendence. 


Baboo Chandra Madhab Ghose, on behalf of the Maharaja. of 
Burdwan, moved to make absolute a rule nisi granted on the 
Maharaja’s petition, which stated as follows :— 

“That your petitioner obtained decrees against the above 
debtors (Baikantnath Mullick and Amritalal Mullick) on Ist J 
July 1845. That in execution of decrees Nos. 160 and 161, in 
favor of Anandmayi and Hiralal Seal and others respectively, 
the interest of the above judgment-debtors in Lots Sherpore and 
Basantpore was attached; and although objection was offered 
to the sale thereof, upon the ground of the properties being 
dewattra, the opposition was overruled on 22nd April 1867, and 
the sale took place on 12th July 1867. 

“In the meantime, but subsequent to the aforesaid attachment, 
certain other decree-h olders attached the same properties in exe- 
cution of their decrees. * 

« That subsequent to the sale, your petitioner and Hiralal and 
others and Hafizooddin (in Nos. 68 and 138), as also certain other 
decree-holders, attached the surplus sale proceeds in execution of 
their respective decrees. 

« That the Principal Sudder Ameen of Hooghly, on the 17th 
August 1867 last, ordered that Anandmayi and Hiralal and others, 


* Motion Case No. 725.of 1868, against the order of the Principal Sudder Ameen 
of Hooghly, dated the 30t November 1867. 
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1869 decree-holders in Nos. 160 and 161, being the parties who first 
Ix Hy mat- attached the properties, should be in the first plage fully satis- 


Perrrion or fied out of the sale proceeds. 
MaAUARAgA 


Duress Mau “That subsequently on 20th November last, the Principal 
Banapon oF Sudder Ameen directed that the other decree-holders, who had 

also attached the properties sold, should be satisfied out of the 
remaining surplus sale proceeds to the full extent of their re- 
spective decrees, and that the money left after such satisfaction, 
should be rateably distributed amongst your petitioner and other 
decree-holders, including Hiralal Real and others and Hafiz- 
ooddin. 

«That on the 30th wioesaiher last, the Principal Sudder 
Ameen, by a proceeding held, made a rateabl@division, i in accord- 
ance with his order of 20th November. ; 

“ That subsequently, the objectors aforesaid objected to the ‘ 
said money being applied-to the payment of the decrees of your 
petitioner and others, upon the ground that the properties sold 
being dewattra, the sale proceeds could not be applied towards 
the satisfaction of personal debts. 

“ That the Principal Sudder Ameen, on the 13th March 1868,. 
raised anew the same question that had been finally decided on 
,22nd. April 1867 ; and holding the lands to be dewattra, ordered 
the money to be applied to the satisfaction of the decrees of 
Hiralal Seal and Hafizooddin above named in (Nos. 68 and 138) 
those decrees being for contribution of Government revenue, 
.and therefore being not in his opinion for personal debts.” 

The rule was issued against Hiralal Seal and others to shew 
cause why the order of the Principal Sudder Ameen, dated 13th 
March 1868, should not be set aside, and the order of the 30th 
November 1867 should not be restored. 

In moving to make the rule absolute, Baboo Chandra Madhab 
Ghose contended that the order of the Principal Sudder Ameen 
of the 13th March was clearly without jurisdiction, and also 
illegal on the face of it. The order that had hgen made by 
him on the 20th November, was a legal and proper ordér under 
section 271 of the Procedure Code; that order could not be 
revoked or set aside at the instance of a third party, The only 
sections in Act VIII. of 1859, under which a third party was 
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allowed to intervene during execution, were sections 246 and 230, 1869 
neither of which applied to this case; after sale a third party a8 THE MAT: 
could be heard, nee or 
Mr. Allan (with him Baboo Ashutosh Dhur), on behalf of Drinag Mar 


Hiralal Seal, contended that the sale preceeds of Lot Sherpore AB CHAND 


represented the property itself. The third party had, thereforé, BUE>W4*: 
every right to intervene under section 246, and to claim the money 

as co-trustees of the religious endowment. The High Court had 

nothing, whatever, to do with the legality or illegality of the order 
complained of. There was no appeal to this Court against an 

order under section 271, and this was not of a class of cases in 

which the Court, under section 15 of the Charter Act, is autho- 

rized to interfere. © 


Baboos Nalit Chandra Sen and Rashbehari Ghose for Deben- 
dranath Mullick and others. 


Baboo Jagadanand Mookerjee in reply.—When once a sale 
takes place, there is no section under which a third party can 
intervene, and there is no option left to the Court, but to make 
an order under section 271 during the proceeds of sale between 
the several decree-holderg, The Principal Sudder Ameen: has,. 
therefore, acted wholly without jurisdiction. 


Bay ey, J.—This is an application to set aside an order of 
the Principal Sudder Ameen of Hooghly, by which the Maha-- 
raja of Burdwan, as a decree-holder, was prohibited from sharing 
in certain sale procecds in Court in execution of a decree. 

The first ground for the application is that the Principal Sudder 
Ameen acted without jurisdiction, in ordering, on the application 
of a third party, that certain sale proceeds which he had already 
directed to be rateably distributed among certain decree-holders, 
should be withheld from one of those decree-holders, viz., the 
Maharaja of Burdwan; and that in this view, the order of 
the Pritcipal Sudder Ameen, being without jurisdiction, should 
be set aside. 

The second ground is that the proceedings of the Principal 
Suddcr Amecn are opposed to the provisions of sections 270 and 

31—C 
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271, Act VIII. of 1859, and that, therefore, they ought to be 


Ix THe MAT- get aside as illegal. 


TER OF TUE 
Prritron oF 
MAWARATA 


I am of opinion that the first ground, viz., that the Principal 


Dimas Man- Sudder Ameen acted without jurisdiction is correct, and that, 


TAR CAND 
Banapen or 
Burpwan, 


therefore, it is not necessary to go into the second point at all as 
a matter for judicial decision. 

The Principal Sudder Ameen specified the decree-holders as 
being of three classes: the first class consisted of decree-holders 
of decrees Nos, 160 and 161, Anandmayi and another; the second 
class of other decree-holders who had attached the same pro- 
perty; and the third class consisted of the Maharaja of Burdwan 
and Hiralal Seal and another. 

On the attachment of the property (lot Sherpore and another) 
by the decrec-holders of the first class, viz. Anandmayi and 
others, ccrtain parties, Debendra Nath and Rajendra Nath, came 
in as claimants, urging that the lands were dewattra and as such, 
could not be sold in execution of the decree. The objection was 


overruled on the ground that the petition was too late; and on the - 


12th July 1867, the sale of the property took place. 

Subsequently, on the 17th August 1867, the Principal Sudder 
Ameen ordered that the decree-holders of the first class being 
parties who first attached the propérty, should be first satisfied 
out of the sale proceeds, 

On the 20th November 1867, the Principal Sudder Ameen 
again directed that the second class of decree-holders who had 
also attached the properties, should be also satisfied out of the 
remaining surplus sale proceeds; and, accordingly on the 30th 
November 1867, an order was passed for a rateable distribution 
of the surplus-proceeds among the several decree-holders, 

Thereupon Dabendra Nath and Rajendra Nath again repeated 
their claim to the land, on the ground that they were co-trustees 
of the land as dewattra (endowed land), and the Principal Sudder 
Ameen held that the decree of Hiralal Seal being’ one for 
recovery by contribution on account of payments of Government 
revenue for others, he was entitled to share rateably im the sale 
proceeds, but the Principal Sudder Ameen held that, as the 
Maharaja of Burdwan had only an ordinary money-decree, he 
could not be allowed to share in the same. 
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I think that the Principal Sudder Ameen had no jurisdiction 1869 


to make this order; because, although a third party may claim "72 4T 


before sale, both moveable and immoveable property, under EETITION, OF 
section 246, Act VIII. of 1859, still section 230 prohibits such Dataat: Mar 
party from claiming immoveable property after sale in execution. BATADUR:S or 
I had some doubts as to whether, with reference to the frequent - 
rulings by this Court that the sale-proceeds represent landed 
property sold in another shape, the claim might not be considered 
as against land, but I think it is clear that the land is changed 
into money by the process of sale; and that for the purpose of 
execution, the proceeds are to be treated as moveable property 
or money in its ordinary shape. 
I also think that the Principal Sudder Ameen acted without 
jurisdiction, having once passed an order on the 20th November 
that the surplus proceeds he ratcably distribpted among the 
several decree-holders remaining to be satisfied, viz., Hiralal 
Seal and the Maharaja of Burdwan, and then having set aside 
and acted contrary to that order, on the mere motion of the third 
party, without first admitting a review of that previous order. 
I am of opinion that, excepting in some special case of obvious 
and gross illegality, we cannot be called upon to exercise the 
extraordinary powers given us by section 15 of the Charter 
Act, as if they were ordinary powers of appeal; but as this 
question does not directly arise now that the case is decided on 
the point of jurisdiction, I need not go further into that question. 
For the reasons stated above, I think that the order of the 
Principal Sudder Ameen should be set aside as passed without 
jurisdiction, and that the rule ought to be made absolute with 


costs. . 


Honnovse, J.—The only facts which seem to me material in 
this case are these, viz. that on the 12th July 1867, certain pro- 
perties of a certain judgment-debtor were sold, and that, there- 
after, the surplus-proceeds of such sale were held in Court to be 
distributed among certain judgment-creditors, Certain of those 
ercditors were satisfied in full; and by an order of the 20th 
November 1867, the Principal Sudder Amcen directed that the 
balance which remained should be distributed among the remain- 
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ing creditors; and on the 30th November, made an order for 2 
rateable distribution of the proceeds among those creditors, one 
of them being the Raja of Burdwan, the petitioner before us, 
and the other Hiralal Seal and others, who have been called 
upon to shew cause against the rule. 

Having passed the order of the 30th November 1867, which, 
I may remark, was an order strictly within the provisions of 
section 271 of the Civil Procedure Code, the Principal Sudder 
Ameen, on the 13th March 1868, entertained and admitted the 
objections of certain persons not parties to the original suit, 
who set up a claim to the surplus-proceeds in question, on the 
ground that they were the proceeds of a dewattra mehal, of 
which they were co-trustees ; and in its order the Court refused 
to allow the petitioner, the Maharaja, to participate in the 
surplus-proceeds, which, in its previous order, the Court had 
directed to be distributed to the said Raja rateably. 

The petitioner before us now prays that this order of the 
13th March 1868 be set aside, as having been passed without 
jurisdiction. He also says that the order is manifestly illegal 
on the face of it; and that on this ground’ also, we should, under 
the provisions of section 15 of the Charter Act, set aside the 
order. 

I agree with Mr. Justice Bayley that the order was without 
jurisdiction, and it is not necessary, and I do not therefore go into 
the second point as regards the illegality of the order. 

It seems to me that, in execution of a decree, the only parties 
that. are before the Court, and over whom the Court has jurisdic- 
tion, are primarily the judgment-creditor and the judgment-debtor; 
and that if any third party wishes to intervene and to have any 
rights of his decided in reference to the property disposed of as 
between the judgment-creditor and the judgment-debtor, he can 
only come in under certain specific provisions of law. One of these 
provisions is to be found in section 246, and another in section 
230, of the Code of Civil Procedure; but it is not, and it cannot 
be for a moment contended that the third party in this instance 
was a party who claimed to be heard under cither of those pro- 
visions, for the one applies strictly to property. under attach- 
ment and before sale, and the other to immoyeable property only. 
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It seems to me then that, when a claimant can only be allowed 1869 

to come in under certain provisions of the law, a person who a rite aes 
appears, on behalf of that claimant, must shew that he has a Ferrnox oF 
right to be heard; and in this case he has not been able to do so. pth, 
The order of the Principal Sudder Ameen of the 30th Novem- #2", 
ber 1867, was strictly a legal order, and could only be disputed, Runowan 

if it could be disputed at all in review. When, therefore, the 
Principal Sudder Ameen virtually set aside the order on the 
claim of a third person who had no legal standing before him, 


he usurped a jurisdiction which the law does not give him, 


I think therefore that this rule ought to be made absolute 
with costs, 


Before Mr. Justice Loch and Mr. Justice. Mitter. 


TARIF BISWAS ayp anoTuer (Jupement-pesrors) v. KALIDAS 


BE 55 1869 
BANERJEE anv orners (Decree HOLDERS).* Faby. 1. 


Kisthandi— Execution of Decree. 

Where a judgment-debtor excented a kistbandi or instalment bond, providing 

for the satisfaction of the decree which had been obtained against him, and subse- 

quently failed to pay according to the terms of the kistbandi, held, that the 

decree-holder could enforce his claim under the terms of kistbandi by proceedings 
in execution, and need not file a fresh suit, 


THIs was a suit to execute a decree upon the terms of the 
kistbandi hereunder given. The facts appear on the face of 
the document and the decision of the High Court :-— 


Yo the High in Dignity Sanna Cranpra BANDOPADHYA. 


I, Sankar Biswas, indite this judgment instalment bond (kist- 
bandi) in the year 1260, You have applied for the execution 
of a decree dated 5th November 1853 for the recovery of rupees 
161-6, besides costs, against me in the Court of the Moonsiff 
of Hanskhali; now by way of compromise, I have settled to pay 
you 166 rupees 12 annas, inclusive of costs, upon the security 
(mal zamin) of Tarif and Jarif of Patika Bati. 


* Miscellancous Special Appeal No. 471 of 1868, from a decrce of the Officiating 
Judge of Nuddea, dated the 2nd July 1868, affirming a decree of the Sudder Moon- 
siff of that district, dated the sth August 1867, ; 
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1869 The seal of the Sudder Ameen’s Court appears on the back of 
Taste Diswas the document. Whenever I make any payment, I shall have it 
farms recorded on the back of this judgment bond. Whatever will be 
recorded on the back of this kistbandi, I shall admit. I shall 
not claim in respect of any payment which shall not be recorded 
on the back of this kistbandi. If I do, it shall be null and 
void. If I failto pay according to the instalments, you shall 
recover the amount, with interest, under this judgment kistbandi 
(instalment bond) and mal zamini (security) as by execution 
of a decree. 








Baboo Khettra Mohan Mookerjee for appellants. 
Baboo Banshidhar Sen for respondents. 
The judgment of the Court was delivered by 


Locu, J.—The ancestors of the respondents in this case ob- 
tained a decree against the appcllants’ ancestor, who, on 24th 
June 1853, executed a kistbandi, agreeing to pay the amount 
of the decree by certain instalments; Tarif and Jarif, the 
appellants before the Court, being sureties for the due performance 
of the terms of the kistbandi. One of the terms of that docu- 
ment was to the effect that, if the debtors failed to make payment 
as agreed upon, the decree-holder was to take out execution of 
the kistbandi. On this document and the surety bond being 
filed in Court by the parties concerned, the execution proceedings 
were struck off the file. 

The decree-holder at different times proceeded to enforce his 
claim under the terms of the kistbandi and, in the last endeavor 
to realize the sum due to him, attached certain property belonging 
to his debtor, which was advertised for sale, when the sureties filed 
objections to further proceedings in execution. These objections 
were heard and rejected by both the lower Courts, and a special 
appeal has been filed in this Court. 

The grounds taken before us are, 1st, that, if the debtor failed 
to pay the debt according to the terms of the kistbandi, the 
decree-holder should have taken out exccution of his decree; for 
the law does not permit execution to be taken on a kistbandi, but 
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only on a decree; and if the judgment-creditor wished to recov- 1869 

er under the terms of the kistbandi, he must bring a fresh suit TAsr Tanne Biswas 
for that purpose, and a judgment of this Court of 1st March 1867, Karina | 
in Aghore Chunder Mookerjee v. Wooma Soonderee Debea dd), 

is quoted in support of this averment; 2nd, it is pleaded that 

execution is barred by limitation. 


The judgment-creditor in this case could not, as supposed 
by the appellant’s pleader, now execute his decree; for the kist- 
bandi entered into between him, and the debtor is in substitution 
for that decree, and he can only proceed on the terms of his new 
contract, which was entered into by the parties in the presence, 
and with the sanction, of the Court making the decree. The 
kistbandi was for the benefit of the debtor, and we think he 
cannot, on his failing to carry out its terms, turn round upon his 
creditor, and require him to recommence a course of litigation to 
recover what has already been decreed to him. Nor does the 
judgment quoted above support the view taken by the appellants’ 
vakeel ; for in that case the terms of the contract were that, if the 
debtor failed to pay, the creditor might enforce his decree. 
There are two other cases which go, dead against the appellants : 

- one is Anund Chander Mozoomdar y. Goburdhun Khan (2)5 
and the other is Dwarka Nath Sadhookhan vy. Doorga Churn 
Saha (3). The judgments in these cases should, I think, be 
followed in the present. 


The plea of limitation must fail, as the lower Courts have 
found that the steps taken by the decree-holder to enforce pay- 
ment of his decree were bond fide, and this is a finding of fact. 


A preliminary objection to hearing this appeal was raised to 
the effect that, as the amount in dispute was for a sum under 
Rs. 500, and the case was one of a Small Cause Court nature, no 
special appeal could, under the terms of section 27, Act XXIII. 
of 1861, be admitted. We must decide the objection against the 
respondent, for we have not the decree before us, and the kist- 
bandi is silent as to the nature of the debt to which it relates, 


We dismiss the special appeal with costs. 


QQ) 7 W.R., 217. (3) 6 W. BS. CC. Ref, 1. 
(2) 5 W.R, 8. CC, Ref., 19. 
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Before Mr. Justice L. S. Jackson and Mr, Justice Markby. 


1869 PYARI MOHAN MOOKERJEE (Petitioner) v. KINA BEWA 
Feby. 3. (Oprosire Parry.)* 





Stamp—Act XXVI. of 1867—Act X. of 1859,—s. 25. 


An application under section 25, Act X. of 1859, for the assistance of the Collector 
in cjecting a ryot, is not a suit ; and, therefore, the Revenue Courts should receive such | 
petitions engrossed on a Stamp Paper of the value of cight annas. 


Baboo Mahendra Lal Shome for petitioner. © 


Ture facts sufficiently appear in the judgment of the Court, 
which was delivered by. 


Jackson, J.-—This is an application on behalf of Pyari Mohan 
Mookerjee, for a precept or order of this Court, directing the 
Deputy Collector of Serampore to receive upon a stamp paper 
of the value of 8 annas, an application made under section 25 
of Act X. of 1859, for the assistance of the Collector in ejecting a 
ryot. It appears that such an application was presented by the 
petitioner to the Deputy Collector upon a stamp of 2 rupees. 
The Deputy Collector referring to a Circular Order of the Board 
of Revenue issued in September 1867, observes that such appli- 
cations were to be deemed plaints ; and he, accordingly, considered 
that the application in question required a stamp of 8 rupees, 
and refused to receive the application ‘unless that amount of 
stamp duty were made up. 

I observe that the Board of Revenue in the Circular Order in 
question directed that such applications as this were to be deemed 
plaints until the question should be otherwise judicially deter- 
mined, I find that in Phillip v. Shibnath Maitra (1), a 
Full Bench of this Court expressly held that applications of this 
nature were not suits, consequently this point has been already 


* Motion, No. 90 of 1869, from an order of the Collector of Hooghly, affirming 
an order of the Deputy Collector of Serampore, dated the 28th December 1868. 


(1) Case No. 7 of 1862; Ist July 1863. 
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decided judicially. The Board of Revenue probably were not 189 
Pyart Monan 


aware that such was the case. : Mooxersex 
And I see nothing in Act KXVI. of 1867, the new Stamp xuwa Bewa. 

Act, which at all affects the ruling of the Full Bench upon 

this point. The Schedule B annexed to that Act does not lay 

down any new rule as to what*are to be considered plaints, and 

what applications. In fact, as pointed out by the vakeel of the 

petitioner, the words relating to this subject in the Schedule 

annexed to Act XXVI. correspond exactly with those in the 

* Schedule annexed to Act X. of 1862. 
I think, therefore, that the Revenue Courts ought to receive 

such applications, as the present one, upon a stamp of 8 annas. 

We think it probable that on being made aware of the opinion of 

this Court on the matter, the Deputy Collector “will be prepared 

to receive the application. But if the Revenue Courts should, 

after further consideration, still decline to receive the applica- 

tion otherwise than on stamp paper of the value required for 

plaints, the petitioner may renew his application to us; and we 

shall be prepared to make such further order in the matter as may 

be necessary under our powers of superintendence. 


Before Mr. Justice Loch and Mr. Justice Glover. 


RANI SHAMASUNDARI DEBI (one or THe Derenpants) ». DUKHU 
MANDAL anp orners (PrarntiFrs).* Poby. 6. 


Master and Servant—Trespass. 


The appellant, having obtained a decree for khas possession of a share in a 
zemindari, had refused to recognise the ryots whom the farmers under her 
co-sharers had settled in the estate ; and her servants cut and carried off the crops 
of these ryots. 

Held, by Grover, J., that the appellant was liable for the acta of her servants 
which were done in furtherance of her known wishes, and for her benefit. 


* Special Appeals, Nos, 2000, 2001, 2005, 2010, and 2011, from the decisions 
of the Officiating Judge of Moorshedabad, dated the 16th April 1868, affirming 
the decisions of the Principal Sudder Ameen of that district, dated the 30th De- 
cember 1867. 

32—C 
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4869 Held, by Locn, J., that those acts were beyond the ordinary scope of the ser 

"Ran Suama- Vants’ daty ; and that, unless it could be shown that the appellant ordered or ratified 

8UN AB Dest the acts, she was not liable. In the present case the circumstances gave rise to a 

Duxnu Man- Strong presumption that the acts were done with her knowledge, which presumption 
DAL, had not been rebutted, and therefore she was liable. 





Baboos Srinath Doss and Mohini Mohan Roy for appellant. 
Messrs. #. 7. Allan and J. S. Rochfort for respondents. 


Tue facts of these cases are sufficiently stated in the following . 
judgment of 


Guiover, J.--This was a suit to recover the value of certain 
crops alleged to have been cut and carried off by the orders or 
at the instigation of the Rani Shamasundari Debi, by her 
servants Baikantha Nath and Umacharan. 

It appears from the record that the Rani got a decree for 
khas possession of a share in the zemindari, and in consequence 
refused to recognize the ryots whom the farmers, Messrs. Jardine, 
Skinner and Co., who held under the other co-sharers of the 
estate, had settled upon the land, and these are the ryots whose 
crops are said to have been carried off. 

The only point for consideration in this appeal is the personal 
liability of the Rani. Both lower Courts decreed in favor of 
the plaintiffs against both the Rani and her servants; the latter 
have not appealed, so that the fact of “cutting and carry- 
ing” being thereby admitted, the only question remaining is 
whether the Rani is liable for the acts of her servants, 

It is contended, for the special appellant, that the Judge had 
no grounds whatever for holding that the Rani ordered the 
carrying off of the plaintiffs’ crops, or even knew of the circum- 
stance, and that there is no legal presumption against her. 

We see no reason to interfere in this matter. The lower 
Appellate Court has found, on the evidence, that there had been 
long-continued litigation between the parties; that the Rani 
was determined on getting Ahas possession of the land, and had 
refused to recognize the ryots whom she found settled on her 
share; that the actual perpetrators of the trespass were her con- 
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fidential servants, specially employed in matters concerning her 186 
landed property; that the act done was in furtherance of her Ray: Suama- 
: SUNDARI DEBT 
known wishes, and for her benefit. % 
. i a . 2 2 Duxau Man- 
Taking all these circumstances into consideration, we think DAL, 
that the lower Appellate Court was justified in presuming’ the 
Rani’s knowledge and concurrence, and that there is no ground 








of special appeal. 

Special Appeals, Nos. 2001, 2005, 2010, and 2011, are, mutatis 
mutandis, similar cases, and will be admittedly governed by the 
same decision, . 


Locn, J.—In the judgment of the first Court, it is admitted 
by the Subordinate Judge that there is no direct evidence that 
the Rani gave orders for the plunder of the plaintiffs’ crops, and 
consequently there is no direct proof that the Rani’s servants 
were acting under her authority, though they certainly were 
acting for her benefit when they carried off the crops; for, as 
shown by the judgment of the lower Appellate Court, the Rani 
was determined not to recognize the ryots who held from Jardine, 
Skinner and Co. .Butit is also clear that the parties who actually 
plundered the crops were not acting within the ordinary scope of 
their duty; and therefore, unless it be shown that they acted under 
the Rani’s authority, or that she subsequently ratified their 
acts, she cannot be held answerable for their tortious acts, though 
for her benefit. Addison (1) says:—“ To make a trespasser 
“by relation from having ratified and adopted an act of tres- 
“pass done in his name or for his benefit, it must be shown that . 
“the act was ratified and adopted by him with full knowledge 
of its being a trespass, or of its being tortious, or it must be 
« shown that, in ratifying and taking the benefit of the act, he 
“meant to take upon himself, without inquiry, the risk of any 
“irregularity which might have been committed, and adopt the 
« transaction, right or wrong.” 

In this country it is particularly difficult, it may be said 
almost impossible, to procure direct credible evidence to prove 
either that tort was committed under authority, or that the 


(1) Addison on Torts. 2nd Ed., 831, 
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4869 turt wags subsequently ratified by the principal. Can it then, 
Baxi Suaua- in the absence of direct evidence, be presumed that the act 
e complained of by the plaintiffs in this case was committed under 
Duxav Man- 5 : + 

va, the authority of the Rani, or that she subsequently ratified the 
act? This much may be assumed, in the present case, that the 
act complained of was done for the Rani’s benefit, and it is not 
probable that the parties actually engaged in committing the 
trespass, who were her servants, acted without authority from her 
or from her Dewan, for they had no personal object to gain from 
plundering the crops; while from the previous litigation and her 
determination to get possession of the lands, though entitled 
only to a share, and to get rid of the ryots who held from 
Jardine, Skinner and Co., it was highly probable that she would 
commit the offence. Looking, therefore, to all the circumstances 
of the case, it appears to me that a strong presumption arises 
that the trespass was committed with the knowledge of the 
Rani; that she has failed to rebut this presumption; and that the 
conclusion come to by the lower Courts, on the facts and evidence 
before them, is correct. I, therefore, concur with my colleague 

in rejecting these special appeals with costs. 








Before Mr. E, Justice Jachson and Mr. Justice Hobhouse. 


1869 LALA TILAKDHARI LAL (Pratrtirr) ». JAMES FURLONG 
Feby. 11. AND ANOTHER (Derenpants).* 


Priority of Lien.—-Indefiniteness of Mortgage. 


The plaintiff had lent money to a Court amin, who mortgaged, as security for the 
repayment of the amount, certain fees due to him then in deposit, and certain fees 
which might thercafter be deposited on his account. Those fees were subsequently 
attached by the defendant who had obtained a decree for rent against the amin. 
After that the plaintiff obtained a simple money-decree against the amin, and 
applicd, in execution of his decree, to have the fces paid out to him, but his applica~ 
tion was refused on the ground of the defendant’s attachment. 

In a snit to recover the sums in deposit, and to have it declared that the plaintifi’s 
lien on them was prior to that of the defendant, Aeld that the plaintiff’s mortgage 

* Special Appeal No. 772 of 1868, from a decree of the Judge of Purneah, dated 
the 8rd of December 1867, affirming a decree of the Principal Sudder Ameen of that 
district, dated the 15th of September 1866. 
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gave him priority, and that he was not barred from bringing the present suit by his 
having already sned to recover the amount, and obtained a mere money-décree, 


Mr. &. E. Twidale for appellant. 


Baboos Sadalanand Mookerjee and Anukul Chandra Tea 
for respondents. 


THE material facts of this case are as follows :— 

On the 25th October 1853, the plaintiff, special appellant, 
obtained a bond from one Korban Ali, an amin, under which 
the said Korban Ali admitted that he had received a sum of 
rupees 2,500 from the plajntiff, and agreed to repay it, with inter- 
est within a certain time, and further pledged certain fees in de- 
posit, or that might thereafter be deposited in the Collectorate to 
his (Korban Ali’s) credit as an officer of the said Collectorate, 
as security for the repayment of the sum borrowed. 

In the year 1859, the plaintiff sued Korban Ali to recover 
the rupees 2,500 lent with interest; and on the 9th November 
1862, he got a simple money-decree for rupees 4,400 odd, without 
any declaration of his right to proceed against the particular 
property pledged as security for the loan. 

Meantime, on the 25th August 1862, the Court of Wards, the 
special respondent, obtained a decree for rent against the same 
Korban Ali; and on the 26th August 1862, attached the fees 
in deposit in the Collectorate to the credit of the said Korban 
Ali, This attachment was made under the provisions of sec- 
tion 16, Act VI, of 1862, B. C., corresponding with section 81, 
Act VIII. of 1859. 

On the 16th March 1863, the plaintjff, in execution of his 
decree of the 9th November 1862, applied to have the said fees 
out of deposit from the Collectorate, but the Collector rejected 
the application, on the ground of the previous attachment made 
by the Court of Wards. 

The plaintiff then sued iets Ali and the Court of Wards 
to recover rupees 2,229, the amount of fees then in deposit in 
the Collectorate to the credit of Korban Ali. The Principal 
Sudder Amecn of Purneah, on 14th September 1866, dismissed 
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1869s the ~suit on the grounds that the pledge by Korban Ali of 
Lata Trak- certain indefinite future fees, along with fees in deposit, was too 
Jae Fun. Beneral to be binding as a mortgage: and that plaintiff, by 
woxc. suing only for a money decree against his debtor, must be held 
to have waived his right to proceed against any particular pro- 
perty of his debtor: and that the attachment on behalf of 

Court of Wards was valid and must prevail. 


The Judge on appeal upheld this decision, quoting Mac- 
pherson on Mortgages, pages 41 and 42. 


Plaintiff appealed specially, and the following were the judg- 
ments of the High Court :— 


E. Jackson, J.—The plaintiff in this suit sought to recover 
a certain sum of money due to him from defendant Syud Kor- 
ban Ali, who, it appears, was a batwara amin, employed on 
the part of Government, and to have it declared that certain 
fees, which were in deposit in the Collectorate, were mortgaged 
to him by the said amin; and that under that mortgage, he 
(the plaintiff) held a prior lien upon those fees, to the Court 
of Wards, defendant No. 2, who appears to have also, in ex~ 
ecution of a decree, attached those fees in order to recover cer- 
tain money to which the defendant No. 2 was entitled. 

It appéars that the plaintiff brought a previous suit against 
the defendant No. 1, and obtained a decree in that suit. His 
present suit is specially for a declaration of his lien upon those 
fees, and of his right to obtain them in” preference to defendant 
No. 2. : 

Both the Courts below have dismissed the plaintiffs suit. 
The Judge has dismissed it, firstly, because the attachment 
of the defendant No. 2 had been carried out before the plaintiff 
had obtained any decree declaring his lien; and, secondly, because 
the mortgage was indefinite inits terms, and could not be sus- 
tained. It is on these two points that the special appeal has 
been pressed before us. 

I am of opinion that the Judge below is wrong on both the 
points. The attachment on the part of defendant No. 2 was 
merely with a view to prevent the amin from taking the money 
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out of Court. It is not material whether the attachment was 
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before or after the judgment. The question still remains, viz., Laud Tunak. - 


after the attachment to whemisthe money to be given, and 
that is the point to determine which this suit is brought, and the 
determination of that point résts wholly on the question as to 
whether the plaintiff had obtained a prior lien upon the money. 

On the second point, véz., as to the character of the mortgage, 
I also think that there is nothing indefinite in the terms of the 
mortgage. The plaintiff gave a certain sum of money in loan 
to the amin, and the amin mortgaged to him certain fees in 
deposit, and certain fees which he would receive, to cover the 
amount of the loan with interest. I am of opinion, therefore, 
that the Judge was wrong on both these grounds, and that his 
decision should be reversed, and a decree given to the plaintiff, 

There was a further argument raised during the hearing of 
the case by the vakeel for the respondent to the effect that the 
plaintiff could not now sue upon his lien, because he had already 
brought one suit upon his cause of action upon the bond, and 
was therefore, unable, with reference to the provisions of section 
7, Act VIII. of 1859, to bring a further suit on the same cause of 
action. It is sufficient to say that in my opinion the causes of action 
in the two suits are not identical; for although the ameen, defend- 
ant No. 1, is a party to this suit, he isa mere nominal party, 
and the suit is really directed against defendant No. 2. 

There have been several cases before several Division Benches 
of this Court in which opinions have been delivered by different 
Judges of the Court to the effect that a person, who sues upon a 
bond containing a lien only to obtain a money decree in the first 
instance, can afterwards bring a suit to enforce his lien. I con- 
cur in those opinions ; and following them, the contention of the 
respondents’ vakeel in this case must in my opinion fail. 


Hosnovss, J., (After stating the facts).—The prayer in the 
plaint was no doubta confused one, but the real contention between 
the parties was that mentioned by Mr. Justice E. J: ackson, viz. 
whether the plaintiff could recover the sum in question by the 
establishment of his previous lien under the bond of the 25th 
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October’ 1853, or whether he was"prevented from so recovering 
by reason of the previous attachment of the Court of Wards 
and by-reason of the indefinite na eof the mortgage-bond. 

The Courts below have dismitsed the plaintiff's suit, holding, 
that the previous attachment of the Court of Wards must prevail, 
and that the mortgage bond is so indefinite, that no previous lien 
thereunder can be established in favor of the plaintiff. 

I observe, on the question of previous attachment, that, in the 
words of the section, the attachment is only to prevail “ until 
further orders of the Court.” It is clearly, therefore, in my 
judgment not a final attachment barring all remedy against it, 
but it is an attachment which may be removed by recourse 
had to any legal measures ; and as regards the mortgage bond, 
I cannot say that it is to my mind at all indefinite. It specifies 
distinctly certain fees deposited, or to be deposited, in a certain 
place to the credit of a certain person for certain services per- 
formed, and it is not denied that, at the time of the institution of 
this suit, there was to the credit of that certain person, for that 
certain purpose, and in that particular place, a sum aggregating 
rupees 2,229 or thereabouts. ee 

Tt cannot, therefore, in my judgment be said that there is 
any indistinctness as to the property pledged in the bond, and 
the only further question that remains is that raised in cross- 
appeal on the part of the special respondents to the effect that 


15 May, 


the suit was barred by application of the provisions of section - 


7, Act VIII. of 1859. Those provisions are :-—-“ Every suit shall 
« include the whole of the claim arising out of the cause of ac- 
« tion, but a plaintiff may relinquish any portion of his claim, 
« in order to bring the suit within the jurisdiction of any Court. 
«Tf a plaintiff relinquish or omit to sue, for any portion of his 
« claim, a suit for the portion so relinquished or omitted, shall 
“ not afterwards be entertained.” 

Now the question between the present plaintiff and the Court 
of Wards, respondent, did not arise out of the same cause of 
action as that which existed between the plaintiff and Korban 
‘Ali. The cause of action to the plaintiff in this case was the 
obstruction offered by the Court of Wards, defendant, to plaintiff's 
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receiving a certain sym of money, which he alleged was his _1869 
property by reason that it had been pledged to him as security aha base 
for the money he advanced to Korban Al. This cause of 5’ pty. 
action arose to the plaintiff, ‘nbt,yhen he sued Korban Aliforthe = “ne. 
debt, but when, on the 26th Augaktt 1862, the Court of Wards, 
defendant, refused to allow him the money which had. been 
pledged to him. *3 
I am of opinion, therefore, that the plaintiff's suit will lie, and 
I find that we are supported in this view by opinions expressed 
by various Judges of this Court in the cases of Gupinath Sing v. 
Shiu Sahaya Sing (1), Shaihh Mowla Buksh v. Bhyrab Doss 
(2), Bindabun Chunder Shaha v. Janee Bibce (3). 
I agree, therefore, that the decisions of the Courts below must 
be reversed, and we must declare that the plaintiff is entitled to 
recover, out of the deposit in the Collectorate, the fees placed 
to the credit of Korban Ali, the Court of Wards, defendant’s 
previous attachment of the 26th August 1862 notwithstanding, 
and we think that the plaintiff must have his costs in all 
Courts. 


Before Mr. Justice L. S. Jackson and Mr. Justice Markby. 


RAMDHAN MANDAL (Decres-[loupsr) 2. RAMESWAR BHATTA- 
CHARJEE (Jupament-Denror.)* 1869 
Feby. 13. 


Limitation—Summary Decision—Act XIV. of 1859, s. 22. 





The words “summary decision,” as used in section 22, Act XIV. of 1859, mean 
a decision of the Civil Courts not being a decree made in a regular suit or appeal. 

Under section 22, Act XIV. of 1859, the period for the enforcement of such 
decision is one year from the time it was passed. 


Bahoo Nabakrishna Mookerjee for appellant. 


Baboos Annada Prasad Banerjee and Hem Chandra Banerjee 
for respondent. 


* Misccllancous Special Appeal No. 503 of 1868, from an order of the Judge of 
Hooghly, dated the 7th of September 1868, reversing the order of the Sudder Ameen 
of that district, dated the 3rd June 1868. ql 


(1) Case No. 2809 of 1863; 14th (2) 5 W- RB, 115. 
December 1864. () 6 W.RB,, 312. 
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L. S. Jackson, J.—I rHnx the decision of the lower Appel- 
late Court is right. .Dhis was an application to enforce a sum- 


Rin” mary decision or award of a Civil Court not established by Royal 
MESWAB 


Buarra- 
CHARJEE, 


Charter. It came within section 22, Act XIV. of 1859. The 
special appcllant’s pleader contends that the present order, which 
was an order to pay costs relating to a petition to set aside the 
decree on the ground of frand, such petition having been disallow- 
ed, does not come within the words “ summary decision or order,” 
and that the words “ summary decision” mean a decision which is 
open to be contested by regular suit. 

J am not aware of any authority for that construction of the 
words “summary decision.” As I understand the words “ sum- 
mary decision or award,” they mean a decision of the Civil Courts 
not being a decree madc in a regular suit or appeal. The petition- 
er, therefore, was bound to apply for the enforcement of this deci- 
sion within one year from the time it was made. He seems to have 
thought that he had brought himself within time by paying into 
Court the money which he ought to have paid immediately on 
the making of the order, and then applied to recover it from the 
opposite party. It seems to me he ought to have paid the money 
at once; and that by his omission to pay within the year, he put 
himself out of Court, and debarred himself from proceeding to 
recover it from the opposite party. 


Marxsy,.J.—I am of the same opinion. I don’t find any 
definition of the words “summary decision” that are used in 
section 23 (1), and I should have doubted whether the meaning 
of these words is sufficiently well known to justify the use of 
them as a technical term in an Act of the Legislature without any 
definition. But on comparing section 23 with section 20, I think 
the construction put upon them by Mr. Justice Jackson must be 
the right one. - 

As suggested to me now by Mr. Justice Jackson if that were 
not so, there would be a large number of cases for which no limit- 
ation whatever is provided, * 


L. 8. Jacxson, J.—The order of the lower Appellate Court 
is affirmed with costs. _ 
(1) Act XIV of 1859. 
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Before Sir Burnes Peacock, Kt., Chief Justice, and Mr. Justice Miter. 


ROY PRIYANATH CHOWDHRY anp orueas (Derenpants) v. BIPIN- 
BEHARI CHUCKERBUTTY anp oruers (Pratntirrs).* Poy a ‘ 


Act X. of 1859—Arrears of Rent—Jurisdiction of Revenue Court— Benami 
Lease, 


Some of the defendants bad taken a lease in the benami name of C. P. B., and 
were in actual possession of, and had paid rent for, the lands demised. The other 
defendants were sureties for C. P. B. A suit was brought in the Court of the Deputy 
Collector, against those who were actually in possession of the land, together with 
the sureties, for arrears of rent, It did not appear from the lease how far each defond- 
ant was interested in or entitled under it, 
Held, per Peacock, C. J., whose opinion prevailed, (Mirrer, J., dissenting), 
that the Deputy Collector had no jurisdiction to enquire into matters extraneous © 
to the lease, and that plaintiffs’ suit ought to have been dismissed. 
Held, (per Mirter, J.) that the suit was properly brought against the actual 
tenants, and not against the benamidar, and that the Collector had jurisdiction. 
Held, by both Judges, that the suit should be dismissed as against the sureties, who § 
could not as such be sued under Act X. of 1859. * 


Tuis suit was instituted in the Court of the Deputy Collector 
of Basirhat, on 25th September 1867, to recover arrears of” rent 
from Ist Baisakh to Chaitra 1273, laid at Rs, 8,327-12-5. 

In the plaint it was alleged that about 18,650 bigas in Sundar- 
ban, Lots Nos. 94, 95, 96, 97, had been let to the gantidar -:. 
defendants under potta and kabuliat on 21st February 1858, 
taken and given in the name of Chandra Prasad Bose, on the 
security of the zemindar defendants. The land, having been 
subsequently measured, was found to contain 19,317 bigas and 
14 katas, and rent was fixed at Rs. 12,823-9, viz:, Rs. 4,500 for 
6,000 bigas of cultivable land, and Rs. 8,323-9 for the Temaining 
13,317 bigas and 14 katas of jungle; and asuit for arrears of rent 
for the years 1270 and 1271 was bypught and decreed against the 
gantidar defendants, who paid off the amount decreed, 

The defendants, Jagattara and Padma Kumari Chowdhrain> 
stated that they only were in possession of land in Lot No. 95 ; that 


* Regular Appeal No. 58 of 1868, from a decree of the Deputy Collector of 
Basirhat in Zilla 24~-Pergunnas, dated the 31st December 1867. 
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= ba they had petitioned the plaintiffs to be allowed to pay separately ; 
oY Priya- 


xarn that in that lot 2,511 bigas were allotted to them at a separately 
: CHOMDHRY fixed annual rent of Rs. 1,824-6; that a decree of the High 
ESBEUAR ‘ Court (appeal No. 398 of 1865) in a suit brought against them 

pusTYs by plaintiffs, had made them liable for the repts of that land; that 
some portion of that rent was due from them; and they prayed 
the Court to receive from them what was justly due, and exonerate 
them from the plaintiffs’ claim. The decision of the High Court, 
and written statements of the defendants in the former suit, were 
filed by these defendants. 

For Priyanath Chowdhry, it was stated that he held lands jointly 
with Mathuranath Roy Chowdhry ; that formerly the rental was 
Rs, 12,823-13; that subsequently plaintiffs granted a new potta, 
which, as was admitted, was not registered reducing the fixed 
annual rent to Rs. 10,408-13-6, that a moiety of the said 
tenure belonged to him. 

Mathuranath Chowdhry entered no defence. 

The Deputy Collector gave a decree in favor of the plaintiffs 
against the defendants Jagattara and Padma Kumari for the sum 
of Rs. 1,824-6, with proportionate costs, and the remaining por- 
tion of the claim, with proportionate costs, against the other 
defendants. 

The defendant, Roy Priyanath Chowdhry, appealed to the High 
Court. 


Baboos Ashutosh Chatterjee and Khettranath Bose for ap- 
pellants, 


Baboos Ashutosh Dhur and Bhawani Charan Dutt for re- 
spondents. ” 


Mirren, J.—This is a suit for arrears of rent instituted 
under the provisions of clause 1, section 23, Act X. of 1859. 
The plaintiff is the propriggor of certain mehals in the Sun- 
darbans, and he sued the defendants Padma Kumari Dasi, 
Jagattara Dasi, Priyanath Chowdhry, and Mathuranath 
Chowdhry, deceased, represented by his executor Prasanna Ku- 
mar Chowdhry, alleging that these parties had taken from his 
predecessor a gantidari lease of the mehals in question in the 
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name of one Chandi Prasad Bose; and that they had defaulted 
to pay the rent due to him for the year 1273, B. S. The defend- 
ants, Padma Kumari and Jagattara, put ina joint written state- 
ment; urging that, by virtue of a private partition between them 
and their co-sharers, the defendants, Priyanath and Mathuranath, 
a defined portion of the mehals in question had been allotted to 
them; and that they were ready and willing to pay to the plaintiff 
the share of the rent due from them on account of that portion. 
The defendant, Prasanna Kumar, did not enter appearance in 
the Court below; nor has he preferred any appeal against the 
decision pronounced by that Court. The defendant Priyanath, 
by his written statement, urged, among other pleas, that Jagat- 
tara and Padma Kumari had no interest in the lease taken by him 
and his co-sharer Mathuranath in the name of Chandi Prasad, 
that the plaintiff had repeatedly recognized him, and the said 
Mathuranath, as his only tenant by recovering rents from them, 
and that he and Prasanna Kumar, as the representative of 
Mathuranath, were the only parties in possession of the premises 
covered by the lease. The Deputy Collector of Basirhat, 
who tried this suit in the first instance, has decreed a portion of 
the rent under claim against the defendants Padma Kumari and 
Jagattara yand the remainder against the defendants, Priya- 
nath and Prasanna Kumar, jointly. Against this decision the 
defendant Priyanath alone has appealed to this Court, and his 
pleader, Baboo Ashutosh Chatterjee, urged amongst others the 
following points on his behalf :— 

1st.—That the Deputy Collector has erroneously decreed a 
portion of the rent under claim against the defendants Padma 
Kumari and Jagattara; there being no legal evidence to prove 
that those two ladies were in any way concerned in the properties 
covered by the lease. ; 
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2nd.—That the lease upon which the plaintiffs’ action is based, ; 


being in the name of a person other than the defendants, the 
Deputy Collector had no jurisdiction to try this suit under the 
Full Bench Ruling, Prasanna Kumar Pal Chowdhry v. Kailash 
Chandra Pal Chowdhry (1). With reference to this last point, I 


(1) Case No. 236 of 1866 ; 23rd September 1867, 
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wish to observe in this place that it was never raised in the Court 


“Rox Priva- below, nor mentioned by the appellant in the memorandum of 


NATH 


Cuownnox appeal filed by him in this Court; and it is only, because it pur- 
Biersesitant ports to involve a question of jurisdiction that I have thought it 


CirucKER- 
BUTTY. 


proper to grant him permission to raise it now for the first time. 
The first of these objections is untenable. By it the appel+ 
lant does not mean to contend that a joint decree for the 
whole rent due ought to have been passed against him and the 
two ladies Padma Kumari Dasi and Jagattara Dasi; but 
his contention really is that no decree ought to have been passed 
against those two ladies, inasmuch as there was no legal evidence 
to prove that they were his co-sharers. I do not think that the 
appellant is fairly entitled to take this plea. Rightly or wrongly, 
the Deputy Collector has passed a decree against those two 
ladies; and as they are satisfied with it, the appellant ought not 
to be allowed to complain, when it is clear that the effect of that 
decree has been rather to reduce his own liability. The appellant 


_says that he and Mathuranath are liable for the whole rent ; but 


if a part of that rent has been, as he contends, improperly decreed 
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against other parties, he and Mathuranath have been réally 


benefited to that extent. If appellant is really willing to pay 
the whole rent, he is welcome to do so, and I have no doubt the 
plaintiff will gladly receive it from him; but, at any rate, it is 
clear that the appellant has no right to complain of a proceeding 
by which he has been really benefited. 

With reference to the second objection, I have given to 
it my most careful and earnest consideration; but I am bound 
to say that I feel myself unable to subscribe to its cor- 
rectness. If I have correctly understood the Full Bench rul- 
ing referred to by the appellant, it goes merely to hold that 
the Revenue Courts, constituted as they are by the provisions of 


* Act X. of 1859, are not competent .to entertain suits for rent 


against persons other than the actual tenants themselves, even 
though such persons might be justly liable for it according to the 
rules of equity and good conscience. I do not wish for one 
moment to impugn the soundness of this ruling ; but I think 
that it is wholly inapplicable to the circumstances of the present 
case. Here.it is admitted on all sides that Chandi Prasad is 
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a mere benamidar ; and so far as the appellant is concerned, his 1869 
pleader, Baboo Ashutosh Chatterjee, even while he was engaged ae Parra” 
in arguing this point, repeatedly stated, in answer to questions Cuowonny 
put to him by me, that Chandi Prasad has no sort of interest Doreerant 
whatever in the properties covered by the lease in question, ~surry. 
Under such circumstances it is clear that Chandi Prasad is not 

the actual tenant within the meaning of the Full Bench Ruling 
referred to, and the question whether Chandi Prasad is legally 

liable for the rent or not, does not therefore arise. A benamidar 

in this country isa mere name; and as such, he has no sort of 
interest, legal or equitable, in the property which he ostensibly * 
professes to hold. I entirely concur with Mr. Justice Phear in the 

remark made by him in the case of Sidee Nazeer Ali Khan va 
Ojoodhya Ram Khan (1), though for a different purpose, that in 

our Mofussil Courts there is no distinction between legal and equit~ 

able estates. “ There is but one kind of proprietary right,” says 

that learned Judge in page 408, “call it legal or equitable as you 

choose, which is recognized by the Court; it is an entity, not divisi- 

ble into parts or aspects.” According to this view of the law, an 
admitted benamidar, like Chandi Prasad, cannot be said to have 

any interest, legal or equitable, in the lease in question, and he 

is not, therefore, liable, either in law or equity, for the rent reserved 

by that lease. Suppose, for instance, that the plaintiff, with full 
knowledge of the fact that Chandi Prasad was a mere benamidar, 

and after haying repeatedly recognized the appellant and his 
co-sharer’ Mathuranath, as his tenants, as the appellant him- 

self contends, had instituted an action for rent against Chandi 

Prasad in the Collector's Court, and in execution of a decree 
obtained in such a suit instituted behind the back of the appellant, 

caused the tenure in question to be sold. Would not the appel- 

lant be entitled to impugn the whole of these proceedings upon 

the ground of fraud, or at least to get rid of them, upon the 

ground that they could not legally affect his property, inasmuch 

as they were taken in his absence ? In my opinion he would be 

clearly entitled to do so; and this circumstance clearly goes to 

show” that the plaintiff jn this case has no remedy against 

Chandi Prasad, either in law or equity. The plaintiff's case is 





(1) 8 W. R., 399. . we 
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1869 not that the defendants in this suit are liable to him merely upon 
Roy Prrva- the ground of equity and good conscience, while another person 
Cuoworry is legally responsible to him for the rent ; but what he substan- 
BiESSmeAnt tially says is that the defendants are the real tenants ; that they 
nurtx. are the parties who took the lease, and are in actual possession of 
: the tenure; that he has always received his rent from them, and 
he produces a document, which establishes beyond all doubt that, 
in a previous suit brought by him for the rents of 1270 and 
1271 against these very defendants in the Collector’s Court, a 
final and conclusive decree has been passed in his favor. Ido 
not think that a case of this description properly falls within the 
purview of the Full Bench ruling referred to. It has been 
paid that one of the questions to be tried in this suit was whether 
or not the defendants Padma Kumari and Jagattara were 
co-lessees with the appellant and Mathuranath; and that the 
solution of this question is beyond the jurisdiction of the 
Collector. I am unable to subscribe to the soundness of this 
argument. A question of this sort is, in my opinion, clearly 
within the jurisdiction of the Collector to try; for I see no dis- , ~ 
tinction whatever between this question and the question which 
frequently arises in ordinary suits for rent, namely, whether the 
defendants are really related to the plaintiff as his tenants, 
Suppose, for instance, that a plaintiff. institutes an action in the 
Collector's Court against certain persons who, he alleges, are:the 
heirs and representatives of the original lessee, and a question 
arises as to whether all the defendants, og some of them, are such 
heirs and representatives. Can it be said that the Collector has 
no jurisdiction to try such a suit? If not, Ido not see any 
* yeason why the Collector should not be competent to try a precisely 


similar question in the present action; the complication arising 
from the fact of the lease being in the name of Chandi Prasad, 
being entirely removed by the circumstance that Chandi Prasad, 
as amere benamidar, is admitted on all sides to bé a person having ~ 
+ no title or interest in the lease. A 

In conclusion Lgvish to observe that the appellant is the last 
person who is entitled to raise the objection now under consider- 
ation. His case throughout has been that Chandi Prasad is no- 
body, and that he and Mathuranath are the only real tenants. 
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and have been repeatedly recognized as such by the plaintiff 
himself. It does not, therefore, lie in his mouth to say that, if the 
plaintiff chose to bring his action in the Collector’s Court, he 
ought to have sued Chandi Prasad, the admitted benamidar, as 
the actual tenant, and this indeed is the substance of his present 
objection as I understand it. 

I would, therefore, dismiss this appeal, except as to the second 
objection, with referenc¢é to which further evidence ought to be 
gone into. : 

The plaintiffs’ claim against the sureties ought to be dismissed ; 
such persons not being liable to be sued under Act X. of 1859. 


Peacock, C. J.—I am of opinion that the plaintiffs must fail 
in their suit. The case falls within the Full Bench Ruling, 
Prasanna Kumar Pal Chowdhry v. Kailash Chandra Pal 
Chowdhry (1). 

The plaint admits that the potta was granted to Chandi Prasad 
Bose; but the plaintiffs state that it was taken in his name by the 
defendants. It is clear that the land was demised to Chandi 
Prasad, and that he covenanted to pay the rent; and that the 
sureties, as sureties for hin, guaranteed the payment. Chandi 
Prasad being the person to whom the land was leased, and who 
agreed to pay the rent, was by law the tenant. Those who took 


‘in his name, may be equitably liable to pay the rent. No proof 


was giyen to show that the defendants ever made known to 
the plaintiff that the lease was taken benami for them. 

+ Priyanath says that he and Mathuranath, who is dead, took 
the lease. The defendants, Jagattara and Padma Kumari, say 
that Lot No. 95 is in their possession; and that they have beeh 


_made liable by the High Court to pay rent for it; that they 


offered to pay rent for it; but that the plaintiffs refused to allow 
them to pay their shares separately, and have sued all the defend- 
ants jointly for the whole amount due. 

The defendant Priyanath admitted his liability to pay the rent 
of the whole premises as reserved; but hg denied liability to 
pay for the excess lands, as they were not measured in his pre- 


(1) Case No. 236 of 1866 ; 23rd September 1867. 
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1869 sence, and he says that a new potta was granted under which the 
Ror: ERDAS rent was reduced. It is admitted, however, that such new potta 
Cuowpury was not registered. 


Brprsmenrans One issue raised was “whether the defendants, Jagattara 
nerrx, ‘and Padma Kumari, are entitled to pay to plaintiff the rent 
“of their share of the estate admitted by them ?” 

It is not very often that one finds aright to pay claimed. But 
so it is in this case. The defendants, Jagattara and Padma 
Kumari, claim the right to pay a share of the rent; and it has been 
decided that they have the right to pay that share. 

+The appellant in one ground of appeal says:——The female 
“ defendants, Jagattara and Padma Kumari, are not the tenants 
“of the plaintiff; ‘but have colluded with the latter in order to 
“defraud me. The decision of this Hon’ble Court proceeded 
“solely on the admission of the defendant, and cannot consequent- 
“ly be held to have conferred upon them any right as against 
“ third parties.” 

I am of opinion that one man has not a right to pay rent 
due from another. To warrant a finding that defendants, 
Jagattara and Padma Kumari, are entitled to pay rent. for 
their share, it must. be proved that they had a share of the land 
in lease. They say they are entitled to a share; that they are 
liable for the rent of that share; that they have a right to pay 
the rent of that share separately ; but that they are not liable 
for the whole rent, and are not interested in the whole lease. 
Priyanath says that they have no share or interest in the lease ; 
that they are not liable to pay the rent or any part of it; and 
that they have no right to pay it. 

The Deputy Collector has decreed that they should pay 
Rs, 1,824-6 of the rent. He says :— On the third issue it is to be 
“ observed that hereinbefore plaintiff had brought a suit for arrears 
* of rentof these lands for the years 1270 and 1271 against the 
© defendant, as alsoagainst Jagattara and Padma Kumari; andthe 
“ defendants, the said Jagattara and Padma Kumari, have got 
“a decree on the 12th March 1866 from the High Court, enti- 
“tling them to pay’ off to the plaintiff the arrears of rent of 
« the lands admitted to be held by them, Plaintiff also expresses 
“no objection to receive from the said defendants the rent of 
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“ the lands in their share. Especially, it is clearly evident, from 1869 
“ the numerous documents filed by the defendants, that the share our tr As 
“ admitted is not held by them unjustly ; and that they are liable CHOWDERE 
“ to pay the rent thereof separately to the plaintiff.” Bypisenm Ant 
He could not discover from the lease itself whether the defend. ‘uum 
ants, Jagattara and Padma Kumari, were liable to pay any 
part of the rent. His decision is founded upon matters extra- 
neous to the lease. He could not decide what portion of the 
rent the defendants, Jagattara and Padma Kumari, and what 
portion Priyanath had a right, or was liable, to pay without going 
Into evidence extrancous to the lease, which he, as a Revenue 
Court, had no jurisdiction to do. In fact, to determine what are 
the respective rights and liabilities of the several defendants, it 
is necessary to show to what extent the defendants, if at all, 
are respectively liable. 
Itis said that defendant Priyanath is benefited by the decision ; 
for if he is liable to the whole, he cannot be injured by having 
another, who is not liable, declared entitled and liable to pay 
part of the rent, I cannot say that no injury can arise from 
such a finding. But whether it can or cannot, I think it was @ 
finding upon a matter into which the Deputy Collector had no 
jurisdiction to enquire ; and that as there is a dispyte as to the 
extent of the shares, and as to the parties beneficially interested 
in the lease granted to Chandi Prasad, the question cannot be 
determined in the Revenue Court. In that Court Chandi Prasad, 
or the persons admitted to be beneficially interested in the lease, 
can alone be made liable; and no right or liability extraneous to 
the lease can be enquired into and decided. That can be done 
only in the ordinary Civil Court. ; 
As regards the surety defendants, the Deputy Collector had 
clearly no jurisdiction, yet he has made them jointly liable for 
part of the rent. The plaintiff let the premises to Chandi 
Prasad. He looked to him as his tenant, and his sureties for 
payment of the rent. If a person chooses to let to one man, he 
cannot, in the Revenue Courts, recover the rent from others, on 
the ground that the lease was taken for the benefit of those 
others and benami for them. Let him recover from the man 
to whom he demised the land, and Ict the tenant, and those who 
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1869 are beneficially interested, settle their disputes amongst them- 
Rox FRIAS selves, When a dispute arises as to who is beneficially interested 
Cowper under a lease, and to what extent and in what shares, it can be 
Brenenrant settled only in the ordinary Civil Courts. 

BUITY. It appears to me, therefore, that the suit ought to be dismissed ; 
and that this appeal ought to be allowed with costs of suitand of 
this Court. 

There being a difference of opinion between the two Judges; 
the opinion of the Senior Judge will prevail, and the decree will 


be entered accordingly. 





° 
Before Mr. Justice Loch and Mr. Justice Mitter. 


1869 * 
Feby. 15. JONES CATHARINE DURANT ann anorner, (PRtITIoNERS) 


v. CHANDRA NATH CHATTERJEE, (Oprosire Pagry.)* 





Lunatic—Act XXX V. of 1858, s. 2—“ Residing" —Jurisdiction. 


‘A Iunatic had been for a number of years in involuntary confinement in Bhow- 
anipore Lunatic Asylam, within the jurisdiction of the Court of the Judge of, tho 
24-Pergunnas, and was possessed of -property out of that jurisdiction, On an 
application to the Judge to appoint a manager of his property, held, that, as the 
lunatic was residing within the jurisdiction of the Court of the 24-Pergunnas, the 
Indge could, under Act KXXV. of 1858, section 2, inquire into the fact of his 
insanfty, and order a manager to be appointed to the estate. 


THIs was an application by the son and daughter of one 
Nicholas Kullonas, a lunaticin Bhowanipore Asylum, situated 
within the jurisdiction of the Judge of the 24-Pergunnas, to be 
continued as managers of the estate of the lunatic which was 
situated out of that jurisdiction, and that a previous order, 
appointing the Collector of Backergunge guardian, should be 
withdrawn. 


Baboo Anukul Chandra Mookerjee and Mr. Allan for appel- 
lants. 


Baboo Jagadanand Mookerjee for respondent. 


* Miscellaneous Regular Appeal, No. 375 of 1868, against a decree of the Judge 
of 24-Pergunnas, dated the 30th June 1868. 
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The facts sufficiently appear in the judgment which was 
delivered by 

Loc, J.—It appears that Nicholas Kullonas was in 1844 
placed as an inmate of the private Insane Asylum at Bhowani- 
pore, and has since then continued, first as an inmate of the pri- 
vate asylum, and then of the Government asylum. In 1867 the 
Collector of Backergunge applied to the Judge of the 24-Per- 
gunnas, within whose jurisdiction the insane was then resid- 
ing, praying that a manager to the estate of the insane might 
be appointed under the provisions of Act KXXV. of 1858. 
The Judge, after making the inquiries as required by the Act 
regarding the state of Mr. Kullonas, passed an order on the 
27th November 1867, declaring him to be insane, and directing 
the Collector to take charge of his estate. : 

‘After this order was passed, the son and daughter of Nichola 
Kullonas applied to the Judge, praying that, as they were in the 
management of the estate, they might be continued as managers, 
and the order appointing the Collector manager might be with- 
drawn. 

_ After hearing what the parties had to say, the Judge held 
that the past management was'so unsatisfactory, that their prayer 
could not‘be complied with, and their application was rejected. 
‘An appeal has been preferred, from this order, by the son and 
daughter of Nicholas Kullonas. Two points are raiseds jirst, 
that'the Judge of 24-Pergunnas has no jurisdiction in the mat- 
ter, as the properties are situated in the district of Backergunge; 
second, that the Judge has decided upon the management of the 
estate, and pronounced that the applicants are not qualified to 
act as managers, without looking into the evidence which they 
adduced. 

On the first point we refer to section 2, Act XXXV. of 1858, 
and we see that the words are: Whenever any person, not sub- 
« ject to the jurisdiction of the Supreme Courts, who is possessed 
“of property, is alleged to be a lunatic, the Civil Court, within 
« whose jurisdiction such person is residing, may, upon such 
“ application as is hereinbefore mentioned, institute an enquiry 
« for the purpose of ascertaining whether such person is, or is 
« not, of unsound mind, and incapable of managing his affairs.” 
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1869 «St is said before us that the word « residing” means a volun- 
JONES CATA tary residence, and cannot be applied to the case of Kullonas, 

Cavora WhO had been in the asylum for the last twenty years, and was 
Maru Crist so at the time when the Collector made the application. We 

think that we must take the word in its simple meaning ; and : 

it would certainly be very inconvenient of a party living in one 
part of the country, and there found to be insane, were obliged 
to be removed to another part of the country, where he had 
originally resided, and where his property is situated, in order 
that the inquiry regarding his lunacy might be made at that 
place. We may observe, with regard to the present case, that 
the lunatic was originally placed in the asylum by the act of his 
relations when it was a private asylum. We think there can be 
no doubt, looking into the wording of the section, that the Judge 
of the 24-Pergunnas had jurisdiction in the matter, 

On the second ground, the appellants have altogether failed to 
satisfy the Court that they have managed the estate properly, 
What the Judge had to do, was to select a manager, The 
appellants came before him, alleging that the estate had been in 
their possession for a long time; and in proof of their good man-: 
agement, they produced an account and certain copies of decrees 
as vouchers to show that they had paid off large debts due by 
the estate. The copies of decrees prove nothing with regard to 
the payment of the debts, and there is no other evidence to show 
that these debts had been paid while we have, on the other 
hand, clear proof of the neglect of those managers in failing to 
pay for the subsistence of the lunatic. Various arrangements 
appear to have been made with them, Jirst, to pay Rs. 100 per 
month ; then to pay Rs. 500 a year. But all these arrange- 
ments fell through owing to their neglect to fulfil the conditions 
of the arrangements ; and from a letter from the Superintendent 
of the Insane Hospital, dated the 13th July 1867, it appears 
that a sum of Rs. 4,500 is due as arrears for the maintenance of 
the insane, from the year 1858 up to the close of the year 1866. 
Under these circumstances we think it unnecessary to interfere 
with the order of the Judge, aud we therefore reject. this ap- 
peal, 

Mirter, J.—I am of the same opinion, 
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Before Mr. Justice Loch and Mr. Justice Mitter. 


ROY PRIYANATH CHOWDHRY (Praintier) v. PRASANNA 
CHANDRA ROY CHOWDHRY anp ornens (Derenpants).* 


Award—Act VIII. of 1859, s. 327—Appeal—Costs. 


No appeal lies from an order rejecting an application to file au award.—(MirrER, 
J., dubitante,) 


Where the application was considered as a regular suit, the Judge was right in 
decreving costs as in a regular suit. 

Tas was an application on the part of Roy Priyanath Chow- 
dhry, plaintiff, under section 327, Act VIII. of 1859. He prayed 
that an award made by Jatindra Mohan Tagore and Banshi 
Badan Mittor, appointed arbitrators under a deed of submission, 
dated Paush 21, 1273, or 4th January 1867, executed by himself 
and Ram Dhan Ghose, as exccutor to the estate of Roy Mathara- 
nath Chowdhry, deceased, might be filed in Court under the pro- 
visions of section 327 of Act VIII. of 1859, and that it should be 
duly enforced. The award was dated 29th Paush 1273, or 12th 
January 1867, and was simply a formal ratification by the 
aforementioned arbitrators of the terms of a petition of the same 
date presented to the arbitrators by the parties themselves, where- 
by they agree that certain properties in dispute between them 
should be divided in the manner therein specified. The appli- 
cation bore date, 6th July 1867. Notice was directed to be given 
to Ram Dhan Ghose to show cause on the 24th August following, 
why the award should not be filed. On the 21st August a peti- 
tion was presented by Jogmaya Chowdhrain, elder widow of Roy 
Mathuranath Chowdhry, objecting to the award, and praying for 


delay. This was granted; and on the 14th September, she, as. 


representing the interests of her two minor sons and Shashi Mukhi 
Chowdhrain, second widow of Roy Mathuranath Chowdhry, was 
made a party to the suit; but subsequently, on the 7th December 
1867, Prasanna Chowdhry, having obtained a certificate of 
administration from the J udge of the 24~Pergunnas, was made 
defendant. rs - 


* Miscellaneous Regular Appcal, No. 483 of 1868, from a decree of the Officiating 
Judge of Buckergunge, dated the 30th Junc 1863, 
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1sé9—=—Ss The Principal Sudder Ameen treated the application as a 
Rox Varra- regular suit; and after going into evidence, dismissed the appli- 

purr cation, on the ground that the executor Ram Dhan Ghose, 
GEER in submitting matters relating to the estate of Roy Priyanath 
Cuownuny, Chowdhry to arbitration, and in consenting to a deed of com- 
promise without consulting, as directed by the will, certain 
persons named therein as special advisers with him in all 
matters connected with the estate, had acted contrary to the will 
of the testator. The Principal Sudder Ameen, therefore, refused 
to file the award as a decree of the Court, and dismissed the appli- 
cation with costs as in a regular suit. The plaintiff appealed to 


the High Court. 





Baboo Ashutosh Chatterjee for appellant. 


Baboo Anand Chandra Ghosal for respondents. 


Locu, J.—It appears to me that this case comes under the 
ruling in Chinta Man Sing v. Rupa Kooer (1), and is similar-to ~ 
another case that of Digamburee Dossee v. Poornanund Dey (2), 
decided by Norman, Seton-Karr, and L. 8. Jackson, JJ., 
in which the Judges held, that, though the lower Court en- 
tered into the merits of the case, yet the order rejecting the 
application for filing the award was merely an order, from which 
no appeal lies to this Court. 

In the present case the Judge, after following the course pre- 
scribed in section 327, Act VIII. of 1859, viz., after having num- 
bered and registered the application as a suit, called upon the 
opposite party to show cause why the award should not be filed 
in the Court; and after hearing what the opposite paxty had to 
say, ruled that the opposite party had shewn sufficient cause for 
rejecting the application, which he dismissed and gave costs as in a 
regular suit. 

It is now contended that the costs should not have been 
awarded in this manner; that with regard to costs, the procedure 


(2) Case No, 353 of 1866 ; 31st August (2) 7 W. R., 401. 
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must be considered as a miscellaneous case, and not more than 
quarter costs should have been allowed. 

I do not think that this objection can be ees The 
application is regarded as a suit; and costs if the Judge sees 
proper, can be awarded accordingly. I see, therefore, no valid 
ground to admit this appeal, which must be dismissed with 
costs. 


Mirrter, J.—If I were at liberty to dispose of the preliminary 
objection taken by the respondent that no appeal lies from an 
order refusing to file an award, according to my own view of the 
law, I am bound to say that I would have decided it against him, 
In my opinion a regular appeal ought to lie to this Court against 
an order of the lower Court refusing an application for filing 


-an award under section 327, Act VIII. of 1859. This section 


most clearly and distinctly states that such an application is to 
be numbered and registered as a regular suit, and I see no rea~ 
son whatever why an order refusing such an application or grant- 
ing it, should not be considered as a decree passed in a regular 
suit. 

Section 23, Act XXIII. of 1861 which takes the place of sec~ 
tion 332, Act VIII. of 1859, most distinctly says that, “except when 
“ otherwise expressly provided in this or any other Regulation or 
“ Act for the time being in force, an appeal shall lie from the 
“decrees of the Courts of original jurisdiction to the Courta 
“authorized to hear appeals from the decision of those Courts.” 
Now in this case there can be no doubt that a decision has been 
passed by the Judge, which is tantamount toa decree disallowing 
the claim of the applicant to the properties in suit; and in the 
absence,pf any express provision allowing an appeal from such 
a decision, I would have held that an appeal ought to lie to this 
Court exactly in the same way as in cases decided under sectichs 
229 and 230 of the Code of Civil Procedure. 7 


As the case stands, however, at present, I am bound to dispose 
of it according to the ruling in Chinta Man Sing v. Rupa 
Kooer (1), and I, therefore, dismiss this appeal with costs. 


(1) Case No. 353 of 1866; Sist August 1866. 
35—C 
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Before Mr. Justice Loch and Mr. Justice Mitter. 


1869 KALAM SHEIKH anp ornens (Derenpants) 2. PANCHU MANDAL 
Feby. ¥6. AND ANOTHER (PLAINTIFFS.)* 


Kabuliat—Landlord and Tenant. 


"The defendant was under-tenant in respect of lands which his lessor held under a 
modafut from the zemindar. Subsequently the lessor left, and the zemindar gave to 
the defendant a potta for part of the lands covered by the modafut, and to the plaint- 
iff @ potta for the whole land covered by the original modafut, but did not assign 
any of his rights, as zemindar to the plaintiff, to recover or enhance the rents reserv- 
ed in the potta he had granted to the defendant. 

Held, in a suit for a kabuliat at an enhanced rate, that the plaintiff and defend- 
ant were not in the position of landlord and tenant, so as to enable the plaintiff to 
maintain his suit. * 

Tue defendant in this case was an under-tenant of one Jaga 
Mohan Sirear of part of the land which the latter held under a 
modafut from the zemindar. Jaga Mohan Sircar left the 
property, and then the defendant applied to the zemindar, who 
in 1257 granted him a potta of part of the lands which had 
been comprised in Jaga Mohan Sirear’s modafut. Afterwards in 
Aswin 1269, the plaintiff obtained from the same zemindar 
2 potta for all the lands covered by the original modafut of 
Jaga Mohan Sircar, while the potta under which the defendant 
held under the zemindar still subsisted. The plaintiff now sued 
the defendant for a kabuliat at an enhanced rate of the lands 
held by him under his potta. The Deputy Collector dismissed 
the suit, on the ground that the plaintiff had failed to adduce 
any evidence that the relations of landlord and tenant existed 
between him and the defendant. The Judge reversed this deci- 
sion, and declared that the plaintiff was entitled to a kabuliat, 
on the ground that he had obtained a lease of all lands covered by 
the modafut, formerly held by Jaga Mohan Sircar, and the lands 
held by defendants were part of those lands. ° 

The defendants then appealed to the High Court, on the 
following grounds :— 

* Special Appeal No. 1656 of 1868, from a decree of the Officiating Additional 


Judge of Jessore, dated the 7th April 1868, reversing a decree of the Deputy Col- 
lector of that district, dated the 25th January 1867. 
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1, That no suit for » kabuliat would lie, when the relation- 1869 
ship of landlord and tenant was not proved to exist by a con- ae 
tract to pay rent, - Paxoey Mane 

2. That the lower Appellate Court was wrong in holding that pat. 
the payment of rents by the plaintiff to the zemindar, created the 
relationship of landlord and tenant between the plaintiff and the 
defendant. 


Baboo Ramanath Bose for appellants. 
Baboo Ananda Gopal Palit for respondents. 


MiTTER, J.—This was a suit fora kabuliat at an enhanced 
rate. The plaintiff in this case held a potta from the zemindar, 
alleged to have been granted to him in Aswin 1269, The defend- 
ant claimed under a potta granted to him by the same zemin- 
dar in 1257. The Deputy Collector dismissed the plaintiffs’ suit, 
holding that the plaintiff failed to give any evidence that the 
defendant was his tenant. On appeal, the J udge reversed the 
decree of the Deputy Collector, upon the ground that, inasmuch 
as the plaintiff had obtained a lease of all the lands appertaining 
to the modafut of Jaga Mohan Sircar, and inasmuch as the lands 
in dispute were included in that modafut, the plaintiff was enti- 
tled to obtain a kabuliat from the defendant. 

We are of opinion that this decree is not correct. On refer- 
ring to the pottas, propounded by both the parties to this suit, 
we find that the defendant was formerly an under-tenant of 
Jaga Mohan Sircar; and that on the desertion of the latter, the 
defendant applied to the zemindar for a settlement of the said 
modafut, and accordingly obtained a lease of part of the land 
appertaining thereto. Under such circumstances the lease, subse- 
quently granted to the plaintiff of the whole of the modafut, can- 
not constitute the plaintiff the landlord*of the defendant, For 
it is clear that, with regard to the land in dispute, the plaintiff 
and the defendant stand precisely in the same relation towards 
the zemindar; and as the plaintiff has not obtained any assign- 
ment from the zemindars of the zemindar’s right to collect or to 
enhance the rent reserved in the lease of the defendant, he is not, 
in a position to treat the defendant as his tenant. -Nor can the 
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circumstance of the zemindar refusing to accept rent from the 
defendant, create a right on the part of the plaintiff to sue the 
defendant for a kabuliat. 

Under such circumstances it appears to us that the mere fact 
of the zemindar granting to the plaintiff a lease of the whole of 
the lands appertaining to the modafut of Jaga Mohan Sirear, 
cannot create the relation of landlord and tenant between the 
plaintiff and the defendant, so as to entitle the former to institute 
a suit for a kabuliat at an enhanced rate. We, therefore, reverse 
the judgment of the lower Appellate Court, and decree this 
appeal with costs in this Court and in the lower Appellate Court. 
The decree of the first Court is affirmed. 


Before Mr, Justice L. S. Jackson and Mr. Justice Markby. 


DURGARAM ROY anv orners (Derenpants) v. RAJA NARSING DEB 
(Puarntirr).* 


Limitation— Objection—Special Appeal—Act XIV. of 1859, cl. 5, s. 1—Act 
VIIL. of 1859, s. 246. 


An objection, not taken in cross-appeal before the lower Appellate Court, cannot be 
taken in special appeal. But if the case be remanded for new trial, euch objection 
may then be taken before the Court of ‘first instance. 

On attachment of certain property, plaintiff and defendants preferred their respec- 
tive claims thereto. The plaintiff’s claim was disallowed. But the defendants’ 
claim was allowed. The plaintiff, after the lapse of a year from the date of the 
order disallowing hia claim, sued to recover possession of the said property. The 
defence was that the suit was barred by lapse of time under clanse 5, section 1, 
Act XIV. of 1859, and section 246, Act VIII.of 1859. 

Held, Clause 5, Section 1, Act XIV. of 1859, and Section 246, Act VIIT. of 1859, 
do not apply to such a suit. 


THis was a suit for possession of a mauza in Pergunna 
Bishnupore, a resumed mehal, on the allegation that the said 
mehal was the ancestral rent-free dewattra property of the 
plaintiff; that the defendants’ ancestors, the late Kamalakant 
Roy, Panchanan Roy, and Ganganarayan Roy, on’theallegation 
that they were purchasers thereof, had obtained a decree, but 
on the 12th Jaishtha 1236 (1829) on receipt of a sum of Rs. 400 


* Special Appeal, No. 1927 of 1868, froma decree of the Principal Sudder Ameen 
of East Burdwan, dated 7th May 1868, reversing a decree of the Moonsiff of that 
district, dated the 12th August 1867, oars 
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from Maharaja Narsing Deb, the paternal grandfather of the 
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plaintiff, had relinquished their right and interest in the property, Dung asang 


and had executed a deed of disclaimer; that since then 
the plaintiff and his ancestors held possession thereof; that on the 
suit of the Government for resumption, the said mehal was 
resumed; that at the time of the settlement the defendants inter- 
vened, and on the 18th March 1864 applied for a settlement with 
them, upon the allegation that the rent-free right in the said 
mouza had been purchased by their ancestor; that on the 27th 
May 1864 the Collector of West Burdwan made a conditional 
settlement with them. The plaintiff, therefore, sued for recovery 
of possession by cancelment of the said settlement. 

‘The defendants (inter alia) set up in their written statement that 


-in a certain proceeding held in execution of a decree, the property 


in dispute was attached as the property of a third party; that 
the plaintiff aswell as the defendants intervened and preferred 
their respective claims to the said property; that the claim 
of the defendants was allowed, butthat of the plaintiff was 
rejected by the order of 31st March 1866; that as the plaintiff 
had not instituted any suit within a year from the date thereof, 
the present suit was barred by limitation. That the suit was also 
barred by limitation, as the plaintiff has been out of possession of 
the property in dispute for upwards of 12 years. 

The Moonsiff held that, as the plaintiff did not institute a regu- 
lar suit for setting aside the summary order within one year 
according to the provision of clause 5, section 1, Act XIV. of 
1859, his claim was barred. ‘ 

On appeal the Subordinate Judge reversed this decision, and 
remanded the case for trial upon the other issues, 


Baboo Ambika Charan Banerjee for the appellant. . 
Baboo Nilmadhab Sen for the respondent. 


Jackson, J.—It appears to me that the special appeal in this 
case must fail on the two points which have been taken before 
us, the first being that the suit, as framed, will not lie. The 
ground of special appeal, as actually preferred, was that the 
plaint, as drawn by the plaintiff, is inadmissible. It appeared to 
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1869 me that a special appeal was not the stage at which the Court 

Dupganax could fairly consider whether the plaint was atmissible or not, 

because the plaint had been in fact admitted, and the parties had 

proceeded to trial. The pleader of the special appellant then, in 

modification of his ground, contended that the suit would not lie. 

It appears that the present suit, which was one for possession 

+ of a resumed mehal, by setting aside a settlement granted to the 

defendants, was at first thrown out by the Moonsiff who tried it, 

on the ground of limitation. That decision was reversed by the 

lower Appellate Court, and the suit was remanded for trial on its 

merits. The defendant did not, in the lower Appellate Court, 

take any objection under section 348 of the Code of Civil Proce- 

dure that the suit was not maintainable, and that question there- 

fore not having been submitted to the lower Appellate Court, 

there has been no error in its judgment upon that ground. I am 

at present inclined to think that on the case going before the 

Moonsiff on the new trial, the defendant would be at liberty 

to take this objection, amongst others, and if an erroneous decision 

be come to op this point, possibly further appeal and special appeal 
may lie. 

The next point taken was that the lower Appellate Court 
was wrong in holding that the suit was not barred by section 1, 
clause 5, Act XIV. of 1859, and section 246 of the Code of 
Civil Procedure. 

This ground also, it appears to me, is bad. The order which 
it is sought to make binding against the plaintiff, so as to bar 
the present suit, was an order passed on a claim which he pre- 
ferred against the sale of the property in dispute which had been 
attached at the instance of an execution-creditor; and as the 
property of a judgment-debtor, neither of whom is the defendant 
in the present suit. 

It seems that in that execution case, the present plaintiff and 
the present defendant both set up claims to the property in 
question. The claim of the present plaintiff was disallowed, 
and the property was ordered to be sold. But owing to subse- 
quent circumstances, the sale did not take place. The claim of 
the defendants was at first also disallowed, but was subsequently - 
admitted. 
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The argument for hearing the present. suit appears to have 1869 
been based on the fact that the present plaintiffs claim was Duscam 
disallowed, and the present defendant’s claim ultimately admitted, 
and the property released. But that, I think, will not make 
the order of the Moonsiff a binding order as between these 
parties, so that a suit must be brought within one year to set it 
aside, I think that in proceedings under section 246 of the 
Code of Civil Procedure the question for the Court to consider 
is, whether the property attached was in the possession of the 
party against whom execution is sought or not; and if it appears 
to the satisfaction of the Court that the property was not in such 
possession, the Court is to release the property ; and the execu- 
tion-creditor who is affected by that order may, if he think fit, 
bring a suit within a year to have it set aside, and cause the 
property to be sold. In like manner, if the Court should be 
satisfied, as against the claimant, that the land was in possession 
of the party against whom execution was sought as his own 
property, and the Court should disallow the claim, then the 
claimant will be at liberty, as against the executionereditor, to 
bring a suit within one year to set aside the order, and to estab- 
lish his right to the property. 

In this case, although, no doubt, an order was made setting 
aside the present plaintiff's claim, yet the Court did not go 
on to sell the property. I think, therefore, that there was no 
binding order in force between the present plaintiff as claimant, 
and the execution-creditor, and also there was no order which 
in any respect finally decided any question of right hetween 
the present plaintiff and the present defendant. 

I think, therefore, that that order was not in any sense binding 
as between these parties, and that the plaintiff was not bound to 
bring his suit to set it aside within a year. On this ground I 
think that the contention of the special appellant cannot be 
maintained, and that the special appeal ought to be dismissed 
with costs. 


Raga arama 
Drs, 


Margry, J. ids the first point taken in this special appeal, 
I entirely concur in the judgment which has been delivered 
by Mr. Justice Jackson, and I do not think it necessary to add 
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1869 anything on that point. Upon the second point, so far as regards 

Dugaanam the construction which is to be put upon séction 246, Act 

°. VIII. of 1859, I should wish for further oppottunity of consi- 
Raga NARsine . 7 . 

Des.  deration before concurring in the opinion which has been 
expressed by Mr. Justice Jackson, and in this case it does not 
seem to me necessary to express any final opinion upon that 
point, because upon another ground the objection taken by the 
appellant, I think, fails. The two applications of the defendants, 
and the plaintiffs, respectively, were disposed of by two different 
orders, but the order which disposed of the application of the 
plaintiffs referred to the order which disposed of the application 
of the defendants for the ground upon which it was based. Upon 
turning to that order, it appears that the Moonsiff, after reciting 
a number of facts which had transpired with reference to these 
proceedings, and in which the plaintiffs were more or less con- 
cerned, goes on to say:— All these disputes cannot be settled in 
one suit;” and then he disposes of the application of the defend- 
ants, without any further allusion whatever to the application of 
the plaintiff. It seems to me quite clear, therefore, that the 
Moonsiff has distinctly abstained from adjudicating in any way 
upon the claim of the plaintiff, and therefore, in accordance with 
the cases of Monohur Khan v. Troyluckhonath Ghose (1), and 
Rutnessur Koondoo v. Majeda Bibee (2), itseems to me clear that 
whatever be. the comstruction put upon section 246, the limita- 
tion of one year does not apply to this case. I, therefore, concur 
in thinking that the special appeal ought to be dismissed. 


Before Mr Justice L. S. Jackson and Mr, Justice Markby. 
AMBIKA CHARAN DUTT axp orners, (Durenpants) v. NADIR 
HOSSEIN (Praintirr.)* 
1869 Special Appeal—New Title. 

Feby. 17. The defendants in the Court below unsuccessfally claimed to retain possession of 
some land undera kabala from a Mohammedan widow, who was afleged by them 
to have been absolutely entitled thereto under her right of dower. 

Held that the defendants could not, in special appeal, set up for the first time that 
the widow was entitled to a share by inheritance, if not as denmohur, yet no case 

* Special Appeal, No. 1936 of 1868, from a decree of the Judge of Hoogitly, 
dated the 9th April 1868, reversing the decree of the Second Principal Sudder 
Ameen of that district, dated the 14th November 1867. 

(ly 4 W. R., 35. (2) 7 W.R., 252. 
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of that kind having been made in the Courts below, and no enquiry asked for into 1869 
the state of the family, or whether any aud what share came to the widow. Anna CHA: 
nan Dorr 
Baboo Ashutosh Chatterjee for appellants. Nang: « 
: Hossety, 


Baboo Srinath Doss for respondents. 


Tur facts of the case sufficiently appear in the judgment: deli- 
vered by 


Jackson, J.—The plaintiff in this case sued to recover 
possession of lands, which he had purchased from certain persons, 
who are the heirs of Yatam Ali, under a kabala, dated 28th 
Kartik 1273, (1866.) The defendants claim to be entitled to the 
same lands under various kabalas of prior dates, two of which have 
been specifically brought to our notice, namely, one dated 17th 
Sraban 1269 (1862), which is from Baxu Bibi, who was the 
widow of Yatam Ali, and Maka Mea, her son. It relates 
to 32 bigas and 10,katas of land. Baxu. Bibi sets forth the 
land as hers by right of dower, and in virtue. of that right 
she sells it. Maka Mea appears to have joined in the execu- 
tion of the deed. The second kabala bears date the 19th Jaishtha 
1268 (1861). It relates to two bigas and ‘four katas of land, 
and purports to be executed by all the heirs of Yatam Ali. 
The defendant appears to have relied, iff the case which he 
made, on the title, the absolute title of Baxu Bibi, under her 
right of Den mohur. But the lower Appellate Court reversing 
in this respect the deeree of the Court of first instance, came 
to the conclusion that the land in question was part of the estate 
of Yatam Ali, and that Baxu Bibi was not entitled to it, as 
Den mohur, and declared the plaintiff to be entitled to the lands. 

It has been contended before us in special appeal that what- 
ever may’be the fact as to the dower-rights of Baxu Bibi, 
the defendants, at all events, were entitled to retain possession 
of the land as far as the shares of Baxu Bibi and Maka 
Mea were concerned, in regard to the 32 bigas, they being at 
all events two of the heirs ; and were also entitled to the whole 
of the lands specified in the second kabala, which had been 


conveyed to them by the heirs collectively. 
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1869 As to the first of these questions, it seems to me, that the 


“Aarmina CHa defendant has made no such case in the Court below. He did 
ats not ask either of the Courts to determine what the rights or 
Hossxxx. shares of Maka and Baxu were, and to allow him to retain 

possession of the land to that extent; but he relied entirely on 
the Den mohur right of Baxu Bibi, and by that right, I 
think, he elected to stand or fall. I donot think, therefore, he 
is entitled now to ask us, in special appeal, to give him a decree 
to the extent of the rights of these two parties. 


Markby, J.—I am of the same opinion. I think it is 
impossible for the defendants to set up, for the first time, in the 
argument on the special appeal, a case which involves an inquiry 
into facts not ascertained in the Courts below. Throughout 
this case, until now, they have maintained their absolute right 
as purchasers from an absolute owner. They now admit that 
their vendor was not absolute owner, aud say that by inheri- 
tance she was entitled to a share. But there has until now been 
no enquiry asked for, as suggested, into the state of the family, 
so as to ascertain whether any, and if any, what share came to 
this lady. And in my opinion we ought not to commence that 
inquiry at the present stage of this suit. 





' ms 


Before Mr. Justice Norman and Mr. Justice E. Jackson. 


1869 RAMBHANJAN BHAKAT (Desrenpanr) v. SRIKRISHNA BHUAKAT 
Feby. 18. (Puarstirr.)* 








Arbitration— Award—Appeal—Act VITI, of 1859, s. 327. 


In an arbitration case between a mahajan and his gomasta, an award was made 
to the effect that rupees 725 were outstanding and due to the kuti,of which rupees 
483 were due to the mahajan, and rupees 241 to the gomasta ; that the gomasta 
should point out the partics owing the rupees 483 ; or in default make good the 
amount. The mahajan applied to the Subordinate Judge of Bhagulpore, under 
Act VIII. of 1859, section 327, to file the award. The Subordinate Judge held that 
it was not proved that the gomasta had done as required by the award, and ordered 


* Miscellaneous Regular Appeal, No. 416 of 1868, from an order of the Judge of 
Bhagulpore; dated the 24th June 1868, affirming an order of the Subordinate 
Judge of that district, dated the 17th September 1867, 
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him to pay the deficit. The gomasta appealed to the Judge, who held that no appeal 1869 
lay from the judgment of the Subordinate Judge enforcing the award. RAMBHANJAN 
Held, on special appeal, that the Subordinate Jt udge’s jndgment decided a question © BHAKAT 
uv 


of fact not determined by the award, and that an appeal would lie. SRIKRISHNA 
Buakart, 








: Baboos Ramesh Chandra Mitter and Tarahnath Palit for 
appellant. 


Baboos Chandra Madhab Ghose and Abinash Chandra Baner- 
Jee for respondent. 


Tux facts are sufticiently clear from the following judgment 
delivered by 


Norman, J.—The plaintiff, Srikrishna, is a mahajan ; and the 
defendant, Rambhanjan, is his gomasta. Srikrishna sued Ram- 
bhanjan for an account of the profits of certain hutis, one of 
which was at Bhagulpore. The dispute between them was 
referred to arbitration. The arbitrators found that there was 
a sum of rupees 725-11-9 appearing to be due by third parties 
to the Bhagulpore Audi, and that of this sum rupees 483-13 
was the share of Srikrishna, the mahajan, and the residue, 
rupees 241-14-6, of Rambhanjan Sing, the gomasta. The 
award went on to state that, if the sum of rupees 483-13-6 
could “ not be recovered from the debtors, or if it be not proved 
that they have taken it,” that sum must be paid by Rambhanjan 
to Srikrishna. It went on to state that Rambhanjan was to 
make mukabala of this sum of rupees 483-13-6 (meaning that 
he was to point out the debtors, and show, on comparison of their 
accounts, that this sum was really due); and if there should be 
no proof of the alleged arrears being due from the debtors to the 
firm, he should pay the amount to Srikrishna out of his own 
pocket. The award contained a declaration that the sum of 
rupees 553-13-6 found due in respect of the accounts of another 
kuti, was paid by. Rambhanjan to Srikrishna immediately after 
the making of the award, % 

The plaintiffs applied to the Subordinate Judge of Bhagulpore, 
under section 327, to file the award. The defendant objected 
that the award could not be filed, and alleged that he had been 
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69 _ willing to make mukabala of the sum that was due from the 


Rasnaxsax debtors of the firm. 


BES KAT 


Snixni SHNA 
Brakar. 


The Subordinate Judge tried that question, and found that it 
was not proved that the defendant had made the mukabala. He 
gave judgment that the plaintiff's “suit be decreed, and that 
the defendant do pay to the plaintiff rupees 483-13, with 
interest from date of suit to that of realization, and costs and 
interest.” From that decision the defendant appealed to the 
Judge. The Judge held, firstly, that no appeal Jay from the 
judgment enforcing award under section 327; and, secondly, he 
thought that the Principal Sudder Ameen had jurisdiction, 
because “ the matter to which the award relates, must determine 
“the jurisdiction in this cage: the matter exceeded 1,000 
“ rupees, and hence the Principal Sudder Ameen had jurisdic- 
“tion.” From that decision the defendant has appealed to this 
Court specially. We are of opinion that the decision of the 
Judge is erroneous. The 325th section of Act VIII. of 1859 
enacts that, “in every case in which judgment shall be given 
according to the award, the judgment shall be final.” If, then, 


this judgment is a judgment given “ according to the award,” . 


within the meaning of the words of that section, no appeal lies. 
We think the expression “ judgment according to the award,” 
refers only to the case of a judgment simply following an award 
where the Curt enforcing the award exercises no judgment on 
the matters ‘referred, but simply enforces the decision of the 
arbitrators, not to a case where the Court pronounces a new and 
distinct decision, founded partly upon the award, and partly upon 
matters which were in issue before itself, and which were never 
in issue before and never adjudicated upon by the arbitrators. 
We may observe that the 325th section does not take away 
the appeal, when the award is submitted in the form of a special 
case, and the Court passes judgment according to its own opinion 
on the special case. This shows that it is not intended to take 
away the appeal when the judgment proceeds, though in part 
only, upon matters independent of, and decided by, the award. 
Here the judgment of the Principal Sudder Ameen was not a 
judgment according to the award, but proceeds on the determina- 
tion of a question of fact not decided by the award. The appeal 
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was not against any decision or determination of the arbitrators, 
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1869 





but against a finding of the Subordinate Judge on a question of Raguaransas 


fact. We are not prepared to say that the plaintiff has not a 
right to ask to have the award filed under the 327th section; and, 
therefore, we do not at once dismiss the suit. 

We think that there is nothing in the award, as it stands at 
present, which is capable of being enforced without a fresh 
suit. 

We think that the application is one which might have been 
brought in the Moonsiff’s Court. It is clear that the Moonsiff 
has jurisdiction in respect of the demand of the account of the 
Bhagulpore uti, viz., rupees 725, which is all which remained 
in dispute when the award was finally made. But we are not 
prepared to say that the plaintiff is not entitled to a decree 


HAKAT 

» r 

SRIKRISHNA 
Busxar, 


setting out the entire award, which would operate as a declaratory 


decree as regards the accounts of the other kuti. This would 
bring the case within the jurisdiction of the Subordinate Judge. 

We, therefore, think that the Judge’s decision on the question 
of jurisdiction must stand. 


The respondent will pay the costs of this appeal and of the — 


hearing before the Judge. — . 


E. Jackson, J.—I also think that the case must be remand- 
ed, in order that the Judge may decide the appeal before him, as 
to whether the defendant is liable for the sum of rupees 483 
annas 13. The Judge was right, in my opinion, in the view he 
took as to this suit being improperly instituted as a suit merely 
to enforce on award, The award, as it stands, cannot be enforced, 
It must first be ascertained whether the defendant made muhabala 
or not; or whether even now the defendant can make muhabala, 
The meaning of making mukabala is simply that the defendant 
must prove that the money was paid to the other parties, and is 
due from them, so that the plaintiff can recover it directly from 
them. If the defendant cannot do this, he is to be liable for the 
money himself. No time is specified i in the award, and, therefore, 
it seems to me that even now, if the defendant can do what the 
award requires of him, he should be allowed to doit. If the 
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169 judgment of the first Court had been only an order to enforce 


RABAARIAN the award, it might have been final, but it is more than this. 


"aaa teauk The suit should not, I think, have been -brought under the 327th 
Buakat. section, but having been so brought and allowed, perhaps the 
Judge is right to let it stand. Still he must decide the appeal 


on the question which the award left undecided. 





Before Mr. Justice Loch. 


i868 FAKIRUDDIN MOHAMMED ASAN CHOWDRARY (Areezsanr) 
Feby, 20, v. NAJUMUNNISSA CHOWDHRAIN anp ornenrs (Resronvents.)* 





Privy Council Appeal—Review. 


Where an application for review was rejected, and no appeal to the Privy Coun- 
cil was filed against the order of rejection, papers filed with the application for 
review, will not be forwarded with the record te the Privy Council on the appeal 
of the case. 


Mr. RB. TZ. Allan for appellant, petitioner. 
Baboo Kali Mohan Doss for respondents. 


Loc, J.—Tuis is an application that certain papers -filed 
with an application for review, should be transmitted with the 
record to the Privy Council; and in support of the application, 
Mr, Allan has produced an order of the Privy Council of the 
9th December 1868, in the case of Khujoorunnissa, petitioner 

». and appellant to the ‘Privy Council, by which order the Privy 
Council directed that the papers presented with the petition of 
review, should be transmitted with the record to England. But, 
in that case, their Lordships do not lay down a general rule 
that, where an application for review has been made and 
rejected, such application, with any papers accompanying the 
petition of review, is to be sent with the record to the Privy 
Council. 

There isa ruling of the Full Bench of this Court, Raja 
Syud Enaet Hossein vy. Rani Roushun Jehan (1), which 
rules that, where an application for- review has been rejected, 


the papers relating to the review are not to be sent to Eng- 
*Privy Council Appeal, No. 718 of 1864. 


Q 1 BL R&B), 1 
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land, as they do not form a part of the record; and on re-* 1869 
ferring to Macpherson’s Privy Council Practice, page 123, “psreepoa 
I find that “the Sudder Adawlut having decided a cause, an Asan Ono. 
“application for review of judgment was made to it, and fresh 5" 
“ evidence was tendered. The Sudder Adawlut refused to Yavorconssen 
“grant a review. The original decree was appealed from, 
“ but not the order refusing a review. The Judicial Committee 
« declined to consider the additional evidence, although it was 
“ included in the transcript.” 

The case alluded to in Macpherson is that of Sheikh Imdad Ali 
v. Mussamat Kootby Begum (1); and in page 7, their Lordships , 
say: “ that, as the appeal was from the decree of the 31st May !831 
“ only, the objection was valid, and the subsequent order not 
“being appealed from, the documents produced to the Court 
“ought not to have formed part of the transcript.” 

As no appeal has been filed fromi the order passed on the 
application for review, I think this application ought to be 
rejected, and it is hereby rejected with costs. 


Before Mr, Justice Loch and Mr. Justice Hobhouse. 


KASIMUDDI KHANDKAR (Praryrirr) v. NADIR ALI TARAFDAR 


AND oTHERS (Durenvanrts.)* 


1869 
Feby. 24. 








Kubuliat—Enhanced Rate—Potia—New Ground, 


In a suit for a kabuliat, at an enhanced rate, under a potta, the term of which were 
that the lessee should hold the lands for four years rent-free ; that after measure- 
ment the lands were to be assessed ; that then that he was to pay four annasa biga in 
year 1265, six annas in 1266, and eight annas and three gundas in 1267 and for five 
yeare after, held, this did not constitate a mokurari holding at a fixed rate. Case was 
remanded to ascertain what were the rates of similar lands in the neighbourhood in 
1274, and decree to be made accordingly. 

Held also, that a fresh ground could not be taken in appeal which had not been 
taken below, though based upon a Fall Bench Ruling. 


* Special Appeal, No. 1792 of 1868, from a decree of the Judge of Jessore, dated 
the 27th April 1868, reversing a decree of the Deputy Collector of thet district 
dated the 31st December 1866. 


(1) 3 Moore, I. A. 1. 
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Mr. Rochfort for appellant. : 


Baboos Kali Mohan Doss and Bhawani Charan Dutt for re- 
spondents. 


Tue facts appear sufficiently in the judgment delivered by 


Locu, J.—This was a suit for a kabuliat at an enhanced 
rate. The Judge has disposed of it by referring to a judg- 
ment of this Court, in the case of Golam Aliv. Baboo Gopal 
Lal Thakoor (1), and has held that the words “full customary 
rent” are equivalent to saying that, when the rent reaches that 
“yate, it will be considered permanent. There is another ruling 


in the case of Bharat Chandra Aitch v. Gaurmani Dasi (2), 


(1) 9 W. R,, 65. 


(2) Before Mr. Justice Loch and Mr. Justice 
Hobhouse. 


BHARAT CHANDRA AITCH v. GAUR 
MANI DASL* 
"The judgment in this case was deli- 
vered on the 11th January 1869, by 


Hosnovsy, J.—Tue suit in the ‘Court 
below was for arrears of rent at an increas- 
ed rate. The defendant holds under what 
js called a jungle-buri howla tenure, by 
a potta dated 29th Baisakh 1250; and 
the gnestions in the Courts below were 
much the same qnestions which are now 
raised in special appeal before us. 

Special appeliant contends : 

- First—That he is not bound to pay 
enhanced rent, because his potta does 
not provide for, but rather in its terms 
precludes, enhancement. 

Secondly.-If I understand him right, 
he argues that there can be no increase in 
his howla settlement, becnuse no such 
increase had ever been made in such set- 
tlements since the rates of the Ahosra or 
under-tenures have risen from rupee 1-4 
to rupee 1-8 a biga ; and 

Thirdly—He contends, that if he is 
held liable to pay enhanced rent, he is 


entitled to have deducted from the amount 
of such euhancement whatever expenses 
he incurred in clearing the lands in 
making them fit for cultivation, his tenure 
having been in the first instance what is 
called jungle-buri tenure. 

In support of his first contention, the 
special appellant relies upon the case of 


15 May, 


Golam Ali v. Gopal Lal Thakoor (1),and _.. 


no doubt there is a very great similarity 
between the document discassed in that 
case and the document now before us. But 
the documents being different documents, 
we do not think we should be justified in 
following any precedent, which does not 
really touch upon the very document 
actually before us; and it follows that 
we must put the best construction we can 
upon the document now before us. The 
terms in the document on which the 
special appellant relies, are these : that the 
lands covered by it shall be held rent-free 
for a period of five years, riz. from 1250 
to 1254, and for the year 1255 ; the lands 
shall bear a rate of five annas per biga; 


for the year 1256, a rate of 10 annas per. 


‘biga ; and that from the yeap*1257, the 


rate to be paid every year shall be the 
“ pura dastur” or full customary rate of 
14 annas. 

On the terms of this docninent, the 
special appellant contends that the inten- 


* Special Appeal, No. 4 of 1868, from Jessore. 
(1) 9 W. RB, 65. 


et 


Law. 
‘May, 1869. 
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in which it is held that the words “ full customary rate” referred 


to the highest rate for the time being, . ¢., at the time when the _ 


Kuta 


potta was drawn up. : 
Looking into the terms of the lease before us, we find that the. 
lessee was to hold the lands for four years rent-free ; and that 
after a measurement, the lands were to be assessed; thathe was then 
to pay four annas a biga in the year 1265, six annas in 1266, 
and eight annas and three gundas in 1267, and for five years after, 
So that at the close of these five years, the lease would fall in, 


This, we think, is a much stronger case than that of Bharat - 


Chandra Aitch vy. Gaurmani Dasi referred to above; and 
under the terms of the lease before us, we think the defendants 
have no ground for urging that, by the words “ full customary 
rates,” the rates were to be considered as permanently fixed. 
Another objection has been taken that the Full Bench Ruling 
case of Golam Mohammed vy. Asmutali Khan Chowdhry (1) is 


applicable to this case. We think, however, that the respondent 
(1) Case No. 1175 of 1867 ; 19th March 1868. 


tion of the parties was that from the 
year 1257 and thereafter, no higher rate 
than the full customary rate of 14 annas 
should ever be taken for the lands. We 


think thts contention is not sound. We 


think the meaning of the parties simply 
was, that inasmuch as the ryot, appellant 
before us, was bringing those lands into 
cultivation for the first time, he should, 
48 an encouragement and as a re-payment 
for his expenses and labor, pay for these 
lands for a certain period either no rent 
at all, or at something less than customary 
rates; and that when that period had 
expired, he should pay for the lands at 
full customary rates, whatever they 
might be for the time being, the rate of 
14 annas being found in this case the rate 
at the period for the settlement; and we 
think it would be going too far were we 
to say that by such a condition as is here 
recited, the landlord bound himself never 
to exercise the privilege which, generally 
speaking, all landlords have of enhancing 
rents under certain given circumstances. 


On the second objection taken, we " 


remark that when once it is determined 
that the plaintiff may enhance the rates 
in question, the only question then left 


. 1s to ascertain what is the fair rate at 


which, under the Pleadings, that enhanve- 
ment should be made; and we think 
that the Court below has, upon the 
evidence, arrived at a proper finding on 
this point. It says that when the under- 
tenants paid 1 rupee 4 annas per biga 
to the howladar, he paid 14 annas to the 
landlord. So when now the under-tenants 
pay 1 rupee 8 annas to the howladay, it 
is only fair that he should pay one rupee 
to the landlord. We think this finding si 
a proper one of a fair and equitable rate, 

And on the: third objection taken, we 
agree with the Appellate Court below. 
We think the appellant’s expenses in 
bringing the lands to the state in which 
they now are, cannot be taken into con- 
sideration in assessing the enhanced 
rates to be paid; for a consideration had 
already been given for these expenses, 
and it was this, viz., that of paying no 
rent at all for five years and that of 
paying less rent for the two years imme- 
dintely preceding. the year 1257, 

In this view of the objections taken, 
we dismiss the special appeal with costa, 


Locu, J —I entirely concur, 
37—C 
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cannot be allowed to make use of the objections yaised in that 
case at this stage of the suit. The questions raised in that case 
were not urged in this ‘suit in the Courts below. The simple 
question there raised was, whether the plaintiff could ask for a 
kabuliat, at an‘enhanced rate, under the terms of the lease. This 
therefore, is the only question which we think can be decided 
upon now. The case, we think, should be remanded to the first 
Court to ascertain, from the evidence on the record, what were the 
rates payable in 1274, by the same class of ryots for lands of 


_ similar descriptions, and with similar advantages in the places 
“adjacent. The costs to follow the result. 


Hoxuovsz, J.—I should have been content to rest my judg- 


’ ment in this case, on the judgment which Mr. Justice Loch and 


¥ 


have already given in a somewhat similar case, that of Bharat 
Chandra Aitch v. Gaurmani Dasi (1),but I think that the terms 
themselves of the kabuliat, in this instance, expressly declare that 
the lease in question is not a mokurari lease ; for by those terms it 
is declared that the rental, which the defendant now sets up as a 
mokurari rental, is only to last fora period of five years, from the 
year 1267, I think, therefore, that the Judge is wrong in holding 
this lease to be a mokurari one, and I do not think that the special 
respondent is entitled, at this stage of the suit, to take an advantage 
of the ruling in the case of Golam Mohammed vy. Asmutali Khan 
Chowdhry (2). The plaintiff sued for a kabuliat at an enhanced 
raté. The defendant did not contend that the suit ought to be dis- 
missed for any of the reasons specified in the Full Bengh Ruling 
quoted above, but he raised two points: he said, first of all, that 
he was not bound to give a kabuliat at an enhanced rate at all, 
because his present lease was a mokurrari one ; then he said that, if 
he was bound to give a kabuliat, it was overrated at rates lower 
than those claimed by the plaintiff. 

The only question remaining now between the parties is as 
to what those rates are upon the evidence, and I agree, with my 
learned colleague, in remanding the case to the first Court to 
ascertain from the evidence on the record, what those rates~should 
be; and when the Court has determined those rates, it will give the 
plaintiff a decree fora kabuliat atthe rates itfinds for the year 1274. 


Qh) Ante 266 N. (2) Casy No, 1175 of 1867 ; 19th- March 1868, 
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Before Mr. Justice L. S. Jackson and My: Justice Markby. 7 
a 4 


DHANPAT SING DOGAR (Pratwrir) ». RAHMAN MANDAL © - . ters " 


(Derenpanr.*) 5 








Limitation—Accounts—Act X. of 1859, 8. 33. 


Section 33, Act X. of 1869 gives the benefit of the extended period of limita- 
tion to» man who shows reasonable diligence, and not to onc who having the 
means of knowledge carelessly neglects to investigate the accounts. 

Tus wasa suit brought by the plaintiff, against the defendant, 
on the 6th September 1866, for the recovery of the amount due 
upon an adjustment of account, on the allegation that the defend- 
apt had been employed from Chaitra 1260 (April 1863) to the , 
end of 1271 (April 1864); that he had not remitted the whole 
amount collected by him, nor had he delivered the papers in his 
possession. The defendant set up in his defence that he had been 
employed as a gomasta, under Mangaleswari, in 1270 (1863). and 
under the plaintiff in 1271 (1864); that he had delivered the 
papers of 1270 (1863) to the plaintiff, and those of 1271 
(1864), to Chandra Kant Roy, plaintiff's gomasta, 

The Deputy Collector found that the suit was not brought 
within one year after receipt of the papers and accounts, nor 
within one year after the determination of the agency; that 
the agency, he further found, had determined from the day the 
defendant was suspended, viz, Chaitra, 1271 ( April 1864); that the 
defendant had delivered his account of 1271 before Sraban 1272 
(August 1865), and the case not having been commenced within 
one year from the date when the account was rendered, was barred, 
by limitation, 4. B, Mackintosh v. Woomesh Chunder Bose (1). 

On appeal, the Judge held, that no special limitation, on the 
ground of fraud, can be allowed, since the fact of suspeiision was 
the evidence of the discovery or suspicion of fraud, and as the 

suit had not been instituted within a year from the.date of 
suspension, the suit was barred. 


* Special Appeal, No. 2087 of 1868, from the decree of the Officiating Judge of 
Moorshedabad, dated the 27th of April 1868, affirming a decree of the Deputy 
Collector of that district, dated the 22nd of January 1867. 


(1) 3 W.R., Act X, Rul, 121. 
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_ In special appeal, the High Court (Marxsy and Mirrsr, JJ.) 

DEANE AERING. remanded the case to the Judge, to try the question whether 
fraudulent accounts had been delivered by the defendant to the 
plaintiff; and if so, when the fraud had been first known to the 
plaintiff; and to dispose of the question of limitation according 


to his finding (1). 


(1) Before Mr. Justice Markby and Mr, Justice tiff asthe time when he discovered the 


Miter. 


DHANPAT SING DOGAR (PuarntirF) 
v. RAHMAN MANDAL (DeFenpant).* 


The plaintiff in this case sued his 
agent, in the Collector’s Court, for moncy 
received on his account. The defendant 
set up a plea of limitation, Both the 
lower Courts held, that the suit was not 
brought within one year of the termina- 
tion of the agency, and on that ground 
dismissed the suit. 

Upon appeal by the plaintiff, two 
objections have been taken : first, it is said 
that the date of the determination of the 
agency was wrongly fixed in Chaitra, 
1271; for, on that occasion, the defend- 
aut was only suspended, Now it is true 
that suspension may be a very different 
thing from dismissal ; but we think that 
in this case the Judge uses the word “ sus- 
pension” in the sense of dismissal, for 


.the plaintiff himgelf in his plaint makes 


use of a vernacular expression which 
implies a complete removal. 

The other objection is this. ‘The plain- 
tiff sought to extend the period of limit- 
ation, on the ground that fraudulent 
accounts were delivered, and that the suit 
was brought within one year from the time 
when the fraud was first known tohim ; and 
the appellant now complains of the way ia 
which this part of the case has been dis- 
posed of. The Judge says: ‘No special 
limitation on the ground of fraud can be 
allowed, since the fact of suspension is 
the evidence of the discovery or the sus- 
picion of fraud.” We are of opinion 
that this is not a satisfactory finding. 
A specific date was stated by tho plain- 


fraud, and the Judge should have found 
specifically when the fraud was first 
known to the plaintiff. The Judge says 
that at the suspension there was a sus- 
picion of fraud ; but this is a very different 
thing from knowledge ; and it is know- 
ledge, not suspicion, which is spoken of 
by the statute (section 83 of Act X. of 
1859) which applies to this case. 

Tt has, however, been further contended, 
that, as it is found as a fact that the 
accounts were delivered before Sraban, 
1272, the suit, which was not commenced 
till Bhadra, 1273, is manifestly too late. 
It is argued that when the accounts were 
delivered, the plaintiff had the means of 
knowing that a fraud hed been commit- 
ted; and that when he had the means of 
knowledge, he must be taken to have 
known of the fraud. But we cannot give 
our assent to either of these propositions, 
An inspection of the accounts would, in 
many cases, give no information as to the 
fraud, which might be only discover- 
able by comparing the accounts with 
other sources of information. Nor are 
means of knowledge, and knowledge in 
a general sense, indentical. Suppose a 
large mass of papers and accounts to be 
handed over by an agent.to his employer ; 
it may be that by a long, careful, and 
patient examination of these, a frand 
would be discovered, and the employer 
has, therefore, in his hands the means 
of knowledge. But how can it be 
said that means of knowledge is, in 
such a case, equivalent to knowledge ? 
On the other hand, we do not at all mean 
to hold, that a man is at liberty carelessly 
to shut his eyes to information within 
his reach; and in this or other ways, 


* Special Appeal, No. 1971 of 1867, from Moorshedabad. 


‘Ben. Law Reporis, 
15 May, 1869. 
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On remand, the Judge taking into consideration the dismissal 19 
of the defendant and the appointment of his successor, notified to Duara Sina 
the ryots, on the 27th Baisakh 1272 (8th May 1865), and the fact ee 
that subsequent collections were made and receipts granted by Manan. 
the latter, found that the date specified by the tefendant, 3rd 
Jaishta 1272, or 15th May 1865, was the date on which the ac- 
counts were filed. He further found that the plaintiff had means 
of knowledge in Jaishta 1272 (May 1865) as his suspicions were 
aroused, and the accounts rendered were not of great bulk; that 
the plaintiff, fully alive to his own interest, had put in another 
gomasta without delay, and that gomasta made all subsequent’ 
collections, and that under these circumstances the plaintiff's 

allegation that it took him 10 or 11 months to discover the fraud 
of the defendant, could not be upheld. He further found, that 
the plaintiff did carelessly shut his eyes to the information within 
his reach; that he had neglected his interests, and that, from this, 
as well as the fact of the dismissal of the defendant, he had know- 
ledge of the fraud much previously of which he had not availed 
himself. He, accordingly, dismissed the appeal, 

The plaintiff appealed to the High Court. 


VOL. I] 


Mr. BR. 7. Allan and Baboo Krishna Dayal Roy for appellant. 
Baboo- Mohini Mohan Roy for respondent. 


Marxsy, J.—It seems to me that the decision of the lower 
Appellate Court ought to be affirmed. I must aay that I have 


means of knowledge may sometimes be 
very properly said to be equivalent to 
knowledge. 

We have no doubt that this is the true 
explanation of the expressions used by 
Mr. Justice Morgan in the case of 
Mackintosh v. Woomesh Chunder Bost (1). 
It could not have been intended to lay 
down asan abstract proBosition, that, when 
frandulent accounts are delivered, the suit 
must be brought withia one year from 
the date of delivery, for the Act makes 
a most clear distinction between the 


delivery of the accounts and the discovery 
of the fraud, which distinction, a deci- 
sion in the sense contended for would 
wholly annihilate, A 

The case will, therefore, be remand- 
ed to the Judge to try the question 
whether fraudulent accounts were deli- 
vered by the defendant to the plaintiff, 
and if so, when the fraud was first known 
to the plaintiff, and he will dispose of 
the question of limitation in accordance 
with this finding, 


@) 3 WR, Act X. Rul, 121, 
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very considerable doubt whether the point taken by Mr. Allan, 


Dutaxpar Suxo on behalf of the plaintiff who appeals, is now opentohim. Upon 


Raman 
Maxpar. 


the former occasion we thought that the Judge of the Zilla 
Court had not come to a clear finding upon the point when the 
plaintiff got actual knowledge of the fraud, and thereupon we 
were about to remand the vase, when the defendant objected that, 
as he had proved upon the evidence that the plaintiff had means 
of knowledge more than a year before the suit was brought, and 
as that was the same thing as if he fhad had actual knowledge 
in the sense in which that word is used in section 33, Act X. of 
1859 (1), it was unnecessary to remand the case ; and in support of 
that contention he relied upon the decision, by Moran and 
Steer, JJ.,in A. B. Machintosh v. Woomesh Chunder Bose (2). 
In discussing that case on the former occasion, we pointed out 
that, undey many circumstances means of knowledge and actual 
knowledge may be very different things, but we are very careful 
to-say at the same time that a man is not at liberty to shut his eyes 
to information within his reach, and so lengthen indefirritely the 


period of time within which he is to make his claim, and the ; 


means of knowledge may, in some cases, be said to be equivalent 
to knewledge. Now that,;-I think, points out to the J udge 
exactly how we thought he ought to approach the consideration 
of this case, and it appears to me that he has done so in his judg- 


_ ment, and has most carefully followed those directions. As Ihave 


said, I have very great doubt whether it is open to Mr. Allan to 
contend that those decisions were wrong. I must say, however, 
and in thjs- matter I speak for myself alone, that it appears 
to me that those directions were perfectly xight. I cannot con- 
ceive that the Legislature could have intended by. this section 
that a man who did not take the trouble to look after his own 
interests, and carelessly chose to let accounts lie for a long period 
of time uninvestigated, could at apy time, after many years, 


(1) Sec. 33 * = = agent, or if any fraudulent account shall 
“ Provided that, if the person having have been rendered by the agent, the suit 
the right to sue shall, by means of fraud, may be brought within one year from the 
have been kept from the knowledge of time when the fraud shall have been first 
the receipt of any such money by the known to such person.” oie * 


(2)'3 W.R., Act X Rul, fal. 
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suddenly take up the accounts, examjne them, and say in answer _tas9 

to any question of limitation that he had not discovered, the DuaxrarSixa 
fraud until he chose to make the investigation. It-sppears to poe 
me quite clear that the Legislature only intended to give the reared 
benefit of the extended period to a man who shewed reasonable 


diligence in the investigation of his accounts, 


Jackson, J.—I am of the same opinion. It appears to me 
that the Judge has acted in full conformity to the directions 
upon remand; and as to the propriety or otherwise of those 
directions, I do not consider it is open to other Judges to enter- 
tain any question. But as the question has been raised, I have 
no hesitation in saying, for my own part, that I think those 
directions were quite correct. I think it would be quite 
unreasonable to contend, and the Court would not be justified in 
conceding that a party, who brings a suit under section 33, 
Act X, of 1859, should be allowed to say in literal conformity 
with the words of the section “although I had full means‘of 
knowledge, and might have known, if I had chosen, that o fraud 

d Been perpetrated on me, I chose not to, avail myself of 
those means of knowledge, and to keep myself uninformed until 
a certain date specified, and I claim to bring my suit, having 
become informed upon that date, within one year front the 
period of knowledge. If that were so, a man who desired to 
persecute an agent whom he had dismissed, or even a man who 
had a reasonable cause of complaint against an agent, might say 
to himself my agent has now furnished me with accounts. It 
will suit my convenience to sue him five years hencg when all 
evidence on his side may have disappeared, or when he may have 
died, and his representatives will have to defend the suit. And 
therefore I will put those accounts aside, and at the end of that 
time I will open them, and allege that a fraud has’ come to my 
knowledge, and then bring a suit. at my convenierice.”. This was 
not, I think, the intention of the Legislature. I think it must 
have been meant that thfe suit should have been brought within 
one year from the time at which a person using reasonable 
diligence and acting in good faith first became acquainted with 
the fraud perpetrated against him. The decision of the lower 
Appellate Court will be affirmed with costs. 
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Before Mr. Justice Jackson and Mr. Justice Markby. 


MAHESH CHANDRA BANDOPADHYA (Dzrenvant) 7 SRIMATI 
BARADA DHBI (Praintirr.)* 


Onus Probgndi—Possession—Title. 


In a suit to recover possession of certain property, on proof that the plaintiff had 
been dispossessed by & benamidar, in whose favor a conveyance had been executed by 
the plaintiff’s father, held, that the presumption arising from the dcfendant’s recent 
and unexplained possession being rebutted by the plaintiff’s prior continuous and 
peaceful possession, the defendant must shew affirmatirely that his title was a valid 
one, and could not, ‘tatse the defence, that the plaintiff was prevented from showing 
it to be invalid. 


Baboo Rajendra Nath Bose for appellant. 
Baboo Girija Sankar Mozoomdar for respondent. 


Tue facts of the case are fully set out in the judgment bacaee 
was delivered by 


Marxsy J.—In thisease the plaintiff sued to recover posses- 


’ sion of certain property, which she claimed by inheritance from 


her fathgr. 
It appears that the property in question was attached in 1266 


* (1859) in some execution proceedings, whereupon the present 


defendant put in a claim to it, alleging that he had purchased it 
from the plaintiff's father. The claim was rejected; and the 
defendant, then instituted a suit against the plaintiff apd the 
attaching decree-holder, in order to establish his right to the pro- 
perty. In that suit the present plaintiff and the decree-holder 
admitted a formal conveyance from the father of the plaintiff 
to the defendant, but alleged that it was what is called a benami 
transaction ; that, notwithstanding the conveyance, the original 
owner was to remain solely entitled to the property. That suit 
was dismissed ; and on appeal the decree dismissing the suit was 


* Special Rppeal No. 1236 of 1868, from a decree of the Judge of East Burdwan, 
dated the 13th December 1867, affirming the decree of the Principal Sudder Ameen 
of that district, dated the 10th of June 1867, 


. 
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confirmed by the late Sudder Court; it being considered that 1869 
the property, notwithstanding the conveyance, belonged to the Fa ° 
father of the plaintiff, respondent, Banpopapura 

Subsequently to this last suit, the defendant, in the month of srr Ba- 
Baisakh 1271 (1864), got possession of the property, and the “24 Dest 
plaintiff in this suit now seeks to recover it back from him. It 
is not stateds how it came to pass that the property remained 
unsold, notwithstanding the attachment of it in execution, and 
the decree of the late Sudder Court, which had the effect of estab- 
lishing that it was liable to be sold under that attachment; but 
it may be presumed that the plaintiff or her father satisfied the 
Jjudgment-creditor in some other way. Nor is it stated how the 
defendant, appellant, got into possession of the property ; but it 
is found, as a fact, in this case, by the Courts below, and that fact 
must be now accepted by us, that from the date of the benami 
deed in 1260 (1853), down to the time of the dispossession of the 
plaintiff by, the defendant, in 1271 (1864), she and her father 
before her were continuously in possession. 

Both the lower Courts have given the plaintiffa decree, against 
which the defendant now appeals; and his contention is that the 
plaintiff cannot succeed, because-of the deed of 1260 (1853) 
which, as against her, must be taken to be a good and valid instru- 
ment, on the principle that no person can set up his own fraud, 
He relies very strongly on his present possession, and argues that 
the whole onus of proving her case is thereby thrown upon the 
plaintiff. As general principles, the propositions here stated are 
true, but they carry the defendant a very little way in the case 
now before us» The mere accident of possession does not 
necessarily determine cases of this description. The defendant 
acquired possession quite recently, after a Court of tompetent 
jurisdiction had declared that he had no title, and that the plaint- 
iff had a good one; he does not shew how he came into posses- 
sion ; and it may have been, indeed it almost must have been, by 
force or fraud. I should have considered that there was, under 
such circumstances, a conclusive answer to the presumption arising 
in favor of the defendant from present possession only ; and that, 
after the -prior decision, we were bound to conclude that the 
defendant’s: possession was under no title, and that the plaintiff 

38—C 
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1869 had s good title to recover possession, But even if this case 


ee anus shad to be decided independently of the former decision between 
MEANDRA |, 


BAXDorADUrs the parties, still I think the plaintiff would succeed. The plaint- 


Srmman Ba- iff has established, or it has been admitted, that this property was 
Rava Dent, 


« 


her father’s, and that she and her father were continuously and 
peaceably in possession, unti! she was recently dispossessed by 
the defendant. This prior continuous and peaceable possession 
would completely answer the presumption arising from the 
defendant’s recent and unexplained possession, and would shift 
back upon him the onus of proving that he had acquired this 
property by a good title from the plaintiff or her father. Thus 
the deferrlant would be driven to rely on the benami deed, which 
it is quite manifest that he would be unable todo. The princi- 
ple of law which would prevent the plaintiff from asserting the 
invalidity of this deed, applies just as strongly to the defendant 
asserting its validity ; it being admitted to be fraudulent, and he 
being a party to it; and the question in this case is not to be 
decided by simply considering who is plaintiff, and who is defend- 
ant, but by considering how the matter would stand, if the deed 
were not in existence. Clearly the plaintiff would then succeed. 
It is the defendant, therefore, who relies on the deed, and as 
against him who was a party to the fraud, I think that the 
invalidity of the deed may he relied on even by the plaintiff, who 
claims through a party to it. I think the appeal ought to be 
dismissed. with costs. 


L. S. Jackson, J.~-I°entirely concur. 


. ’ 


Bofore Mr. Justice L. S. Jackson and Mr. Justice Markby. 


1869 NABAKRISHNA MOOKERJEL (Prarstirr) v. THE COLLECTOR OF 
Murch 1, HIOOGHLY axp anxorucr (Derrypanrts.)* 


Infringement of Right— Damuges. 


Proof of infringement of aright, without proof of actual loss, does not neces- 
sarily entitle a plaintiff in this country to a verdict for nominal damages. 


* Regular Appeal, No. 33 of 1868, from a decree of the Judge of Hooghly, dated 
the 28th August 1867, 
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Mr. &. T. Allan for appellant. as 1869. : 
7 Nanaxmisiva”* 
Baboo Anukul Chandra Mookerjee for respondents. Bega 
Tue Cor 
LECTOR 
Tne facts are fully stated in the judgment of or Hoocity. 


Jackson, J—In this case it appears that, about the year 1855, 
a dispute arose between Government and the zemindars, in the 
district of Burdwan, as to the duties of village chowkidars holding 
chakran lands, the Government insisting that theyswere liable 
to perform none but police duties, the zemindar (so it is stated) 
insisting that they were liable to perform none but zemindari 
duties (1). The result of the litigation which ensued pon that . 
dispute was that, in 1864, it was finally determined that the 
duties of these chowkidars were of a mixed character, partly 
police and partly zemindari. 

In May 1855, Government, acting on*their own view of the 
matter, issued orders prohibiting the chowkidars from perform- 
ing any other than police duties; and one of these orders was 
issued to Kani Bagdi, who, together with the Government, is 
now sued by the zemindar, for Rs. 50, for damages incurred by 
the zemindar in consequence of his having failed to perform his 
zemindari duties. . 

In October 1864, that is, as soon as the rights of the re- 
spective parties were finally determined, the prohibitory order of 
1855 was withdrawn by the Government. This suit was brought 
in May 1865. 

Five other suits were bronght at th? same time by, the plaint- 
iff in respect of the loss of services of other chowkidars. The 
Judge of the Zilla Court, who tried the suits, dismissed all of 
them, on the ground, as we understand his judgment, that the 
plaintiff had not proved any damages. 

The plaintiff, by this regular appeal, as appellant in one of 
these cases, asks us to reverse this decision, but we think he has 
not given any evidence upon which we can assess any damages 
in this case. 

There is no question of right now to be decided ; the plaintiffs 
right has been fully admitted by the Government ; the only ques- 

, (1) 10 Moore, f, A., 45. 
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1869 tion is, 40 what sum of money the plaintiff is entitled by way of 
NABAKRISHNA - 


Moaeensex compensation for the injury he has suffered. 








tax Cot- The evidence on this question is extremely vague. The most 
or Hoocuzy. tangible is that of Gobind Chandra Gangooly, who says that a 
tehsildar and two nugdis have been appointed in excess, in 
consequence of the failure of the chowkidars, to perform the 
zemindari duties; and that the plaintiff suffered a monthly loss 
of ten rupees, the pay of the tehsildar and two nugdis. Bus; 
in the first place, we are unable to understand what connexion 
there is between the duties of chowkidar and tehsildar ; the duties 
of the latter being, as this witness himself states, confined to writ- 
sing. It seems to us, therefore, that rupees 4 a month, the amount 
of the tehsildar’s wages, must be excluded. This reduces the 
alleged monthly Joss to six rupees, but that sum is to be divided 
amongst all the chowkidars of all the mehals, and no data are 
given upon which that division can be made. It is obvious that, 
unless this division is made, the plaintiff, who is bringing other 
actions, may recover the same damages several times over. But, 
in fact, we do not believe that there is any real foundation for 
this allegation of damage. We have no doubt that it is extreme- 
‘ ly convenient to the zemindar to be able occasionally to call in 
the services of the chowkidar to assist in obtaining his rent from 
arefractory tenant, but we do not believe that his ability to do so 
makes any real difference in the number of servants he requires 
for collecting his rents. The plaintiff in this case has not ven- 
tured to state that he hasedismissed a single servant since the 
order of Government was withdrawn, and the witness we have 
referred to admits that the chowkidars havé'not, since that time, 
been called upon to perform any duties. Under these cireum- 
stances the plaintiff has, we think, failed to shew that he incurred 
any pecuniary loss by the failure of the chowkidar to perform 
his zemindari duties in this case, and his suit, therefore, ought to 
be dismissed with costs. 7 


We would add that we do not consider it to be the law of this 
country that a plaintiff, who proves the infringement of a right, 
is necessarily entitled to a verdict for nominal damages, though 
he fails to prove any actual loss. 
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Before Mr. Justice Norman and Mr. Justice E. Jackson. 1869 
March 5. 


SRINARAYAN MITTER (Derenpanr) v. SRIMATI KRISHNA 
SUNDARI DASI (Pramrygr.)* 


Adoption—Dattaha Putra—Declaratory Suits. 


In a suit for confirmation of a right to adopt a son and to cancel deeds of 
agreement to give and receive the defendants’ son in adoption, 


Held, that to complete an adoption, there must be an actual giving and receiving, 
and that the execution of the deeds was not sufficient. 

Held, further, that the plaintiff was entitled to a declaration of the cancelment of * 
the deeds, as they might hereafter cast a cloud over her title. 


THE plaintiff sued for confirmation of her right to adopt a child, 
and to set aside and cancel two deeds of agreement, by which 
she and defendant had covenanted that defendant's son should 
be given to and received by the plaintiff in adoption. She 
alleged that the ceremonies necessary to adoption had never 

+ been completed, and that the child had all along remained with 
ita natural father who had refused to give it up. The defendant 
denied that he had so refused, and alleged that the adoption was 
complete. He also urged that the plaintiff's suit would not lie, 

The Principal Sudder Ameen of Bhagulpore, on 15th Septem- 
ber 1866, decreed for the plaintiff, holding (1st) that the due 
fulfilment of the ceremonies was essential to adoption ; (2nd) that 
they had not, in fact, taken place ; (3rd) that there had been no 
giving and receiving of the child; and (4th) that, as the plaintiff's 
right to adopt was affected by the existence of the deeds of agree- 
ment, she was entitled to have them declared cancelled by the 
Court. 

On appeal to the Judge of Bhagulpore, it was urged that a 
suit for a declaration of a right to adopt would not lie 3 and Pran- 
puttee Konwur v. Poorn Konwur (1) was cited, The J udge* 
ruled that the suit being for the cancellation of two deeds, 


* Special Appeal, No. 2153 of 1868, from a decree of the Additional Judge of 
Bhagulpore, dated the 27th May 1868, affirming a decree of thi 
Ameen of that district, dated the 15th September 1866, 


(1) 8.D.R., 1856, 494. 
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which might prove injurious to plaintiff hereafter, would lie. Ig 
was then contended that parol evidence was not admissible to 
prove that the deeds were void owing to the non-performance of 
ceremonies.’ The Judge overruled this objection, and generally 
upheld the decision of the first Court. 


On Special Appeal, the defendant urged that the execution of 
the deeds of agreement amounted to an actual giving and accept- 
ance of the child, and that, among Sudras, nothing more was re- 
quired, and that the plaintiff had in any case no cause of action, 


The Advocate-General and Baboo Upendra Chandra Bose for 
appellant. 


Messrs. Paul and Woodroffe and Baboos Annada Prasad 


Ben. Law Re 
16 May, 1869, 


Banerjee, Ramesh Chandra Mitter, and Chandra Madhab Ghose 


for respondent. 


The judgment of the Court was delivered by 


Norman, J.—We see no necessity to go into the question, 


whether or not a Sudra can be adopted without the performance — 


of religious ceremonies, namely the offering of burnt sacrifice, 
&c. The contention of the special appellant is that, by the 
execution of two deeds, the one purporting to be a gift, and the 
other, an acceptance of the child by the, several parties re- 
spectively exqcuting the deeds, there wasa valid giving and 
receiving of the child, so as to make him the adopted son of the 
person who, by these deeds, appears to have accepted him as a 
son. 

We think there is no foundation for the argument of 
the special appellant; it appears to us that the giving and 
receiving of a son in order to constitute a valid adop- 
tion, must be an actual giving and actual receiving’ of the 
child. By the grounds of special appeal filed, the appellant 
does not suggest that there has been any actual giving and 
taking of the child, but only a construétive giving and taking. 
by the execution of the deeds. We think, that, assuming thy: 


facts relied upon, us regards such giving and receiving to be 
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gstablished, it is not shown that there was in this case any valid 


281 


1869 





adoption. The change of name, supposed to be evidenced by SRINARAYAN 


the deeds, is not a sufficient overt act to show that the child was 
given and received. This case resembles in many ‘aspects the 
case of Siddessory Dossee v. Doorga Churn Sett (1). 

There was then no adoption. The natural father of the child 
now refuses to carry out his intention to give his child for the 
purpose of adoption. But the deeds are capable of being at any 
time used by him or his son to prove that there was an adoption. 
Under such circumstances, it is clear that the plaintiff has a right 
to come to the Court to ask for relief, and pray to have the deeds 
declared void. We interfere for the protection of her right to her 
husband’s property over which those deeds would cast a cloud, 
which it is necessary, for the plaintiff's security, to remove. 

The appeal is dismissed with costs. . 





Before Mr. Justice Bayley and Mr. Justice Hobhouse. 


ITTER 
® ¥ 
Srmmarr 


KrisHna 


UNDARI Dast, 


RAJLAKHI DEBI (one or tae Dzrennants) v. TARAMANI 1869 
CHOWDHURALN anv anorner (Puarntirrs.)* March 9. 


Contribution— Voluntary Payment. 


A decree-holder, for arrears of rent against three persons jointly, placed certain 

sums of money in Court to the credit of one of them, viz. the plaintiff, who, in her 
+ capacity of guardian of her son, had a cross-decree against him, and afterwards 

he withdrew those samsin execution of the joint decree, Theréupon the plaintiff > 
sued the other two joint judgment-debtors, for contribution, as she had repnid to 
her minor son the sum of money so taken away. 

Held, that the payment by the plaintiff to her minor son was a voluntary payment, 
and was not, therefore, such a payment as entitled her to sue her joint debtors 
for contribution. 


Baboos Ramesh Chandra Mitter and Nalit Chandra Sen“ 
for appellant, 


Baboo Krishna Dayal Roy for respondents. 


* Special Appeals, Nos. 2393 and 2350 of 1868, from the decrees of the Judge 
of Mymensing, dated the 6th Junc 1868, modifying the decrees of the Principal 
Spader Aven of that district, dated the 25th April 1867, 
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Tue facts of the ¢ case are fully stated in the judgment of the 
Court, which was delivered by 


Hosneser J.—In these cases the important facts are as 
follows :—-One Manikarnika obtained a decree for Rs. 812 odd, 
for arrears of rent, against Taramani Chowdhrain, the plaintiff, 
respondent in No. 2393, and certain other persons; one of whom 
is Rajlakhi Chowdhrain, the present special appellant before us. 
Taramani, however, held decrees against ‘Manikarnika, the 
decrees being in her favor, not in her own right, but as guardian 
of her son, oné Hara Chandra, a minor. In execution of those 
decrees, certain sums of money were placed in deposit by Mani- 
karnika in Court to the credit of the said Taramani, as guardian 
of her minor son. Thereafter the said Manikarnika applied for 
execution of the decree for arrears of rent which she held against 
the present plaintiff, conjointly with the present defendants; and 
in execution of that decree, took away the money, which had been 
deposited by her to the credit of Taramani, as guardian of her 
minor son, Hara Chandra. Then followed the present suit. 


15 May, as 


It was instituted on the part of Taramani to recover the sum - 


of Rs. 783 odd, or thereabouts, as for contribution made in 
payment of the decree held by Manikarnika against her 
and her co-sharers jointly. 

In her plaint the plaintiff sets forth, more or less distinctly, the 
facts which I have above mentioned, and adds that she had 
repaid to her thinor son, Hara Chandra, the sum of money“which 
Manikarnika had taken from Hara Chandra, in execution of the 
decree against her (plaintiff) and her co-sharers; and on these 
facts, she sued to recover the contribution in question, 

The first issue between the parties was as to whether the 
plaintiff was competent to bring this action at all. 

The Courts below have held that she was so competent, and 
have given the plaintiff a decree. 

There are two appeals before us against the decision of the 
Court below, viz. this present appeal and appeal No. 2350_, and 
it is admitted that, if we should be against the plaintiff, sm J 
respondent, in the case 2393, the appeal of the plaintiff” 
the other case must be dismissed. The only question then hak 
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wé have to determine in this case ‘is, whether the plaintiff was in 
law competent to sue for the contribution in question. 

The lower Appellate Court has held that she was competent 
on these grounds :—The Judge says: —* It is manifest that the 
“money taken for payment to Manikarnika was in Taramani’s 
“name and at her disposal. It may be called trust-money in 
“her hands, but the money 4vas clearly taken from her, and not 
“from Hara Chandra. The latter had his remedy, if any of 
“his money had not been properly accounted for, by suing Tara- 
“mani for the same; but this money being in the hands of 
“Taramani under a trust, cannot excuse the joint-debtors 
“from being answerable to Taramani for contribution, They 


“have not been exempted from their liability, and Hara Chandra 


«has no power to sue them. Besides, I do not think the Court is 
“permitted to look beyond the fact that the money was taken 
* from Taramani. How or by what means, or for what purpose, 
“or on whose account, Taramani held that money, are points’ 
“that need not be considered in the present case.” 

The objection taken by the special appellant is this:—He 
says that the decree of Manikarnika was against Taramani 
herself and her co-sharérs, and not against Hara Chandra at all 
or his estate; that the money whch stood in deposit in Tara- 
mani’s name, was not so in- deposit on her own account, but on 
account of her son Hara Chandra; that, therefore, Manikarnika 
had no authority, in execution of her decree against Tara- 
mani and her co-sharers, to take money, which was, in fact, the 
property of Hara Chandra; that this being so, Taramani was under 
no legal necessity to recoup Hara Chandra; and that, therefore, 
even if she did recoup him, the payment thus made, in satisfaction 
of a joint decree against herself and her co-sharers, was a volun- 
tary payment, and was not, therefore, such a payment as entitled 
her to sue for contribution, . 


We think this contention, on the very face of it, is a-good one. 
No doubt it was, as the Court below has said that the money 
stood ja”T'aramani’s name, and so was in one sense at her dis- 
pos; but it cannot be said that it was at her disposal to meet her 
ow# debts, because the money was not at her-own credit for 


herself only, but at her credit as guardian of her son. When 
39-—C 
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1960 therefore, the money was taken away from her, it was only nomi- 
: Rananit nally taken away from her; and in reality it was taken away from 
% Hara Chandra. Neither was there any necessity for her to 


cuowbeaas, recoup Hara Chandra, against whom there was no decree. It was 
thus clearly nothing more than a voluntary payment on her part, 
and so was not a payment which entitled her to sue for contribu- 
tion against her co-sharers. 

In this view of the case we think that the plantifis’ suit must 
be dismissed, and the judgments and decrees of both the lower 
Courts be reversed with costs in all Courts in favor of the 
special appellant Rajlakhi Chowdhrain. 

We would add that the judgment of the Privy Council, 
Fatima Khatun vy. Mohammed Jan Chowdry (1), is not in our 
opinion in point; and as regards special appeal No. 2350, we 
think that it must be dismissed with costs. 





Before Sir Barnes Peacock, Kt, Chief Justice,and Mr. Justice L. S. Jackson. 


1868 UMA SUNDARI DASI anp orners (Derenpants) v. DWARKANATH 
July 27.4 ROY (Puaintirr.)* eg 





Limitation—Act XIV. of 1859, el. 13,8. 1, & 8. 2— Benamidar— Trustee. 


A Hindu died in 1840, teaving him surviving seven sons, who, after their father’s 
death, entered into joint possession of certain immoveable property which had heen left 
by him, and continued to live in commensality until 1859, when a separation in mess 
took place, Subsequently, more than twelve years after the father’s death, a suit 
was brought by the youngest son for his share of the joint ancestral property belong- 
ing tothe father, and to property subsequently acquired out of the proceeds of such 
joint estate, to which the brothers were entitled in equal shares. The plaintiff 
failed to show that any payment was made to him or any person through whom he * 
claimed by the person in possession or management of the property within 12 
years before the commencement of the suit. 

Held, that the suit was barred by limitation under clause 13, section 1 of Act XIV. 
of 1859 (2). 

* Regular Appeals, Nos. 281 and 287 of 1866, from a decree of the Judge of Beer- 
phoom, dated the 28th May 1866. i 

+ The judgment in the case was given on the 7th May 1868. The records were 
subsequently recorded on 27th July 1868. . 


GQ) 1B. LR, (@.C.) 2b 
(2) Act XIV. of 1859, see. 3, cl. 13. To tenance, when the right to receive such 
suits to enforce the right to share in any maintenance is a charge in the inhetitahce 
property, moveable or immoveable, on of any estate, the period of twelvél@ears 
the ground that itis joint family property: from the death of the persons from whom 
and to suits for-the recovery of main- the property alleged to be joint is said to 
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Held also, that a benami transaction does not create the relation of trustee and 1868 
cestuique trust, A benamidar is not a trustee within the meaning of Act XIV. Uma Sunpare 
of 1859, section 2. Das 


VOL. IJ 


~ . 
Messrs. R. V. Doyne and W. M. Bourke, and Baboos Krishna- ease Aeare 
hishor Ghose, Jagadanand Mooherjee, Ramesh Chandra Mitter, 
Chandramadhab Ghose and Ashutosh Chatterjee for appellants. 


Mr. J. W. Montriou and Baboos Srinath Doss, Annada Prasad 
Banerjee and Anukul Chandra Mooherjee for respondent. 
‘s 
The facts of the case fully appear in the following judgment 
delivered by 


Pracock, C. J.—Parmananda Roy had eight sons, of whom 
Shibnarayan Roy, the second, died without issue in his father’s 
life-time. Ganganarayan, of whom the last three defendants, 
Ramkumar, Nandakumar, and Saradakumar, were the sons, was 
the eldest, Kailashnath of whom the Sth defendant, Uma Sundari 
Dasi, is the widow, was the 6th, and the plaintiff, Dwarkanath 
Roy, was the youngest. The defendants, Kashinath, Haranath, 
Trailakhanath, and Loknath, were the 3rd, 4th, 5th, and 7th sons, 

The suit is substantially against the three sons of Ganganarayan 
and the widow of Kailasnath; the other defendants are pro- 
bably colluding with the plaintiff. At any rate their interests 
are substantially the same as his, and they set up no substantial 
defence, and state that they have no objection to the plaintiff's 
claim. Parmananda died about the year 1247 or 1840, Gangana- 
rayan, about the year 1260 or 1853, and Kailasnath died, without 

+ issue, about 1269 or 1862, leaving the defendant, Uma Sundari 
Dasi his widow. Up to the year 1823, Paramanandaand his brothers 
and nephews were joint in food and estate. In that year, however, 
they separated, and their several shares of the joint property were 


nance, as the case may be. 
Section 2—No suit against a trustee 


have descended, or on whose estate the 
maintenaace is alleged to be a charge ; 


or from the date of the last payment 
to the plaintiff or any person through 
whom he claims, by the person in the 
post ion or management of such pro- 
perty or estate on account of such alleged 
shure, or on uccount of such mainte- 


in his life-time, and no suits against his 
representatives for the purpose of follow- 
ing in their hands the specific property 
which is the subject of the trust, shall be 
barred by any length of time.* * * * 
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1668 _ subsequently defined by a deed of partition dated 21st Baisakh 
Una Sunpant 1238, By that deed it is stated that Paramananda was allowed 
a larger share than the other brothers, on partition, in conse- 
quence of his having acquired a larger portion of the properties, 
and it was stipulated, that whatever real and personal properties 
had been acquired by the several co-sharers, should remain with 
them respectively. 
Paramananda’s sons were no parties to that partition, they 
not being entitled, during the life of their father, to any share 
partition of the ancestral or other property held jointly by 
Paramananda and his brothers and nephews. It is not probable 
that Paramananda’s sons would have brought into joint estate 
with Paramananda and his brothers and nephews any property 
which they might have respectively acquired, when it appears 
that Paramananda’s brothers and nephews severally kept their 
self-acquired property, and retained it by express stipulation on 
partition. 
+ It is alleged by the plaintiff, and may be taken as a fact, that, 
upon the death of Paramananda, the father, in 1840, his seven 
surviving sons, entered into joint possession of certain immove- 
able property which had been left by him, and continued to live 
in commensality until Aghran 1266 (about the year 1859), 
when a separation in mess took place. It is not, denied that, up 
to the time of the separation, they remained joint as regards the 
estate which they took by descent from their father. The separa- 
tion took place some time after the death of Ganganarayan, who, 
as: before stated, died in 1260 or about 1853. The plaintiff in 
his plaint alleges that part of the moveable and immoveable ° 
property left by Paramananda stood in his own name, and part 
in those‘of some of his sons and other individuals; and that 
during joint tenancy, the family lived under the joint manage- 
ment of Ganganarayan and Kailashnath, and after the death of 
the former, under that of Kailasnath alone; that several other 
properties were acquired in the names.of some of the defendants 
out of the joint fund; and that all were jointly im the enjoyment 
of all the property. 
The claim, as pointed out by the defendant’s Counsel ‘eokia 
arguments, is not a claim to participate in property separately 


Dwankaxaty 
Roy. 
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acquired by Ganganarayan and Kailashnath, respectively, in 1868 
Paramananda’s life-time, either with or without the use of his a 
funds, or after the death of Paramananda, with the use of joint 5 sawn 
funds, belonging to the joint family. It is confined to property Rox. 
left by Paramananda standing in his own name or in the names 

of some of his sons or others, and to property acquired out of 

the joint funds, of which all the brothers were jointly in the 
enjoyment. The plaintiff says that, when a separation in mess 

took place, he proposed that a separation and division of the 

aforesaid properties, ancestral as well as acquired from the joifft 

funds, should be made, and possession thereof given and taken 

in proper qrder; that before this could be done, Kailashnath 

died, and that his widow and. heiress obtained a certificate under 

Act XXVII. of 1860; that the plaintiff, being entitled to one- 

seventh share, instituted this suit for possession and division of 

moveable and immoveable property, and for the value of move- 

ables, if misappropriated. I allude to this for the purpose of 

shewing that the claim is confined to the plaintiff's share of 

joint ancestral property belonging to the father, and to property 
subsequently acquired out of the proceeds of such joint estate, 

to which the brothers wére entitled in equal shares. 








According to the law as current in Bengal, a father is entitled 
to a share of his son’s self-acquired property. If the property is 
acquired by the son at the charge of the father’s estate, the father 
is entitled to a moiety, the son who makes the acquisition to two 
shares, and the rest to one share each. See Colebroeke’s Daya- 
bhaga, Chapter II., verse 65, and following vetses ; and Vyavas- 
tha Darpana, 385, Ist edition. If the father’s property has 
not been used, the father has two shares, the acquirer as many, 
and the rest are excluded from participation. | The plaintiff in 
his evidence says:—“I think Kahsinath, while at Elam Bazar, 
took money from my father and carried on speculations. I was 
then a minor.—After Kailashnath’s death, Nandakumar Roy 
has been managing his estate. Nandakumar has married his 
daughter to Banwari, Kailash’s daughter’s son. He has held 
the management from before the marriage.” . 

It is probable that Ganganarayan and Kailashnath were put 
forward in life by their father, and it is possible that they were 


288 


1868 


Ben. Law Reporte, 
15-June, 1869, 


HIGH COURT OF JUDICATURE, CALCUTTA ([B. L. R. 


assisted by their father’s property in making self-acquisitions in 


Uma Soxpsnt his life-time, and so probably were the other sons. 
Dast + 


Dwhucanann It is not very likely that Kashinath would speculate for the 


Ye 


benefit of his brother, who was then only six yearsold. But, as 
the plaintiff's claim is not based upon a right to participate in the 
self-acquired property of his brothers, it is not necessary to 
enter further into that question or into others arising out of it; 
such, for instance, as to whether it may not be inferred from the 
conduct of the parties that each of the song was content to 
retain the entirety of his own self-acquisitions, and to forbear to 
claim, either personally or by inheritance, from his father any 
share of his brother’s self-acquired property in consideration of 
their showing similar indulgence to him. 

In the case of Eshan Chunder Singh v. Shama Charn 
Bhutto (1), the Lords of the Judicial Committee expressed a 
desire to have the rule observed that the “ state of facts and the 
equities and ground of relief originally alleged and pleaded by 
the plaintiff shall not be departed from.” It is not competent 
for the plaintiff, therefore, in this suit to claim any portion of 
his brother’s self-acquisitions, . 7 

The defendant, Uma Sundari, by her written statement, alleges, 
amongst other things, that of the properties claimed by the plain- 
tiff those that are joint and undivided are held without dispute by 
the plaintiff and the other co-parceners and herself; that plain- 
tiff was never ousted by her or by any one; and that the plaintiff 
is in possession of his one-seventh share of those properties ; that 
of the properties claimed and set out in the schedule to the plaint, 
certain properties specified by her are her stridhan granted to 
her by her husband, and that she held possession of them as sole 
owner from the time when they were so granted to her; and that 
neither the plaintiff nor any other of the co-parceners has ever 
had any title to a share in them; that others of the said proper- 
ties were acquired by her husband, the deceased Kailashnath Roy, 
from the gains of his employments, trades, &c.; and that from 
the time of the acquisition of them, he was himself separately 
the possessor. Further to show that the brothers had separate 


(@) 11 Moore, I. A., 7. 
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properties, she alleges that the plaintiff himself is the separate _1868 

owner of lot Kytorah. She denies that her. hugband was ever the Uma § Dane 

manager of the joint property, either jointly with Ganganarayan 
Dwankanine 

or alone ; and states that the management by a younger brother — Rox. 

in the life-time of an elder is not probable. 


The whole of the properties, as to which the defendant, Uma 
Sundari, sets up a separate claim, and of which she disputes 
the plaintiffs right to a share, are set forth and described in 
a schedule annexed to her written statement. ‘The sons of 
Ganganarayan put in an answer in some respects similar to 
that of Uma Sundari, and they, amongst other things, allege 
that the property specified in the schedule annexed to their 
written statement, was acquired gradually by their father, 
Ganganarayan, out of the profits of his employments, trades, 
&c.; and they deny that the plaintiff has ever been ousted from 
his share of the joint property. These defendants, as well as 
Uma Sundari, set up twelve years’ limitation as a bar to the 
plaintiff's claim, under the provisions of Act XIV. of 1859, 
section 1, clause 13. The plaintiff in his plaint did not allege 
that he had ever been ousted by Uma Sundari or any of the 
other defendants from his share of any property which, prior 
to the separation, had been held jointly by the family or in 
the profits of which he had ever participated. The only pro- 
perty in which the plaintiffs right to participate is disputed 
by the defendants, is that set out in the schedules annexed 
to their respective written statements, Two issues were framed 
by the Judge: First—Whether the property in dispute was 
joint or self-acquired, Second.— Whether the suit was barred 
by limitation. Upon both of these issues, the Judge held that 
the onus of proof lay upon the defendants, and he ultimately 
upheld the plaintiffs claims, and pronounced a decree in his 
favor. : 

The Judge was probably wrong, as regards the 2nd issue, in - 
throwing the onus upon the defendants, for the plaintiff alleged 
that his cause of action accrued in Aghran 1266, when the 
brothers separated in mess; and it appears to us that the onus 
lay upon the plaintiff (even if the property claimed by the 
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1868 _ defendants as separate was really joint,) to show that he had 
Uma _Scxparr 


Dast participated within twelve years in the rents and profits of 
Dwarxanarn those estates, and that they had been brought into joint account. 

Rox, But it is not necessary to determine this question, inasmuch 
as the defendants have, we think, given sufficient affirmative 
proof to shift the burthen iftit ever rested on them. We may 
here remark, that in our opinion, the evidence did not sup- 
port the plaintiffs allegation; that the family property was 
managed by Ganganarayan and Kailashnath, together in Ganga- 
narayan’s life-time or by Kailashnath alone after Ganganarayan’s 
death, There isno doubt that Paramananda, and his sons each 
had some business or employment in which he was engaged 
separately from the rest; whether such business or employment 
was conducted by him for his own separate benefit, or for the 
joint benefit of the family. bs * = 


The Chief Justice (after reading and commenting on much 
of the evidence,) continued.—I entertain no doubt that the 
finding of the Judge below on the first issue was erroneous. 
With regard to the second issue, admitting for the sake of 
argument, that the properties claimed by the defendants as to 
their separate properties were orginally purchased, by Ganga- 
narayan and Kailashnath, respectively, benami, for the benefit of 
the joint family, there is no evidence to satisfy me that the 
plaintiff or the other members of the joint family ever parti- 
cipated in the profits of those estates, or derived any benefit 
therefrom. The Judge says :— With regard to the question 
of limitation, the Court has, found that the relation of trustee 
and cestuique trust existed between the parties up to the insti- 
tution of this suit. The possession of the defendants must 
be regarded, therefore, as the possession of themselves and their 
brothers ; and their possession, not being adverse to the plaintiff, 
cannot be pleaded as a ground of limitation in bar of the suit. 
Of the doubt existing as to the origin and execution of the trust, 
lapse of time will not enable those who were trustees to ap- 
propriate to themselves that which is the property of others.” 

I do not think that the relationship of trustee and cestuigue 
trust existed between the parties. By clause 13, section 1, Act 
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XIV. of 1859, it is enacted that “to suits to enforce the right to 1868 
share in any property, moveable or immoveable, on the ground Uma Soxpant 


that it is joint family property * * eae yes * the Descent 
period of twelve years from the death of the person from whom Rov. 
the property alleged to be joint is said to have descended * * * * 

or from the date of the last payment to the plaintiff, or any 

person through whom he ‘claims, by the person in the possession 

or management of such property or estate on account of such 

alleged share.” 

This is clearly a suit within the meaning of that section. 
The suit was not brought within twelve years from the death of 
Paramananda Roy, and the plaintiff has not shewn that any pay- 
ment was made to him or to any person through whom he claims, 
by ghe person in the possession or the management of the proper- 
ty within twelve years next before the commencement of the suit. 

Section 2 of Act XIV. of 1859 enacts that “no suit against a 
trustce in his life-time, and no suit against his representatives 
for the purpose of following in their hands the specific property 
which is the subject of the trust, shall be barred by any length of 
time.” The Judge has, it wouldseem, treated a benami transaction, 
as creating the relationship of trustee and cestui que trust between 
the benamidar and the real principals. But there can be no 
greater reason for holding, that no length of time is a bar toa 
suit to recover property, on the ground that it is joint family 
property, when the property is purchased benami in the name 
of one member of the family, than there is for holding that it 
would be so barred, if the property stood openly and honestly 
in the names of all the members. It would be dangerous to hold, 
that a benamidar is a trustee for the real owner within the 
meaning of section 2, Act XIV. of 1859; for if such were 
the case, a person might, after any length of time, sue another 
for recovery of property by getting up a fictitious case against 
him, however long he may have been in possession, that the pro- 
perty was conveyed to him benami. Such a construction would 
tend still further to weaken the law, which, according to the 
judgment pronounced by the Judge of Beerbhoom upon the 
first issue, is at present. nut sufficiently powerful to suppress the 

40—C 


Ben. Law Reports, 
15 dune, 1869, 


292 HIGH COURT OF JUDICATURE, CALCUTTA [B. L. R. 


1868 evils consequent upon the pernicious system of benami so 
Uma Soxpaxt prevalent throughout Bengal. 
Peer It appears to me, looking at the plaint and the whole of the 

ReANATH oyidence in the cause, that the plaintiff has failed to make out 
against the defendants, Uma Sundariand the sons of Ganganarayan, 
such a case as entitles him to recover any portion of the land 
mentioned in the schedules annexed to the respective written 
statements of those defendants, and the latter have made out 
their rights to those properties respectively. 

If gentlemen will purchase and hold property benami, keep 
fictitious books, and make false statements in petitions to Courts 
of Justice, and in their private correspondence, whether it be for 
‘the purpose of concealing property from their creditors, or deceiv- 
ing the members of their own family, they have only themselves 
to blame ; and they must not be surpristd if they are not believed 
when, for their own benefit, they offer themselves as witnesses 
in a Court of Justice, and openly, without shame, avow that all 
that has been said or done was false and fictitious, for the pur- 
pose of carrying into effect their own infamous designs. 


* * * * * * * * * * 





. 





Before Sir Barnes Peacock, Kt., Chief Justice, and Mr. Justice Mitter. 


RICHARD SNADDEN (DerenDant) 2. MAH WINE axpv AGA SYUD 


1869 ABDUL HOSSEIN (Pratntirrs).” 
March 2. 





Cutting Timber— Exclusive Right--Damages. 


‘Where one acquires, by license, an exclusive right to cut and to authorize others to 
cnt timber in a forest, such right does not yest in him the timber in the forest. He 
might thereby have a right to recover damages against any person, who, by cutting 
timber, should interfere ‘with his exclusive right, but that would not vest in him the 
timber so cut by others. 


Mr. Paul for appellant. 
The Advocate-General for respondents. 


‘Pats was an appeal from decision of the Recorder, of Moul- 
mein, 


~. Regular Appeal, No. 48 of 1868, from a decree of the Recorder of Moulmein, 
dated the 16th December 1867. 
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Mah Wine, as the widow and representative of one Moung 


Shoay Baw of Moulmein, and Aga Syud Abdul Hossein, as exe- . Rictanp 


SnappEx 


cutor of the last will and testatment of Aga Yakub Ali, sued to 
recover certain timber, or the value thereof, under the following 
circumstances :— : 

It was alleged for the plaintiff that the late Moung Shoay Baw 
went to the Mhyneloongyee forest, where he cut, with the permis- 
sion and authority of the Chief of Zimmay, 643 logs of teak timber 
under “ a permit” obtained from that Chief and through his agent, 
Plo Tsee, in the year 1226 (corresponding to 1864); and that 
he afterwards paid the duty and obtained a receipt for the same, 
which was filed in the suit. The timber which he cut, he marked 
with his own mark. The permit which the plaintiffs relied on 
was as follows :— 

“ Order of the Chief (Shoay Naw Shing) of Zimmay for the 
“ information of all Thit-goungs. That Thit-goung Moung Khine 
“having appeared before us with presents, and applied to us for 
“permission to work out timber in the Mhyneloongyee forest, as 
“far as Mainlahgyee creek we permitted him to work, within our 
“territory, for the year 1226,—extending from Mhyneloongyee 
* to the east as far as the Mainlahgyee creek, and to the west as far 
“as he pleases. That no Thit-goungs, whether he be a Kulla 
“(western foreigner) or a Burman or Taling, or a Shan, or a 
“ Kareen, shall take possession of the timbers cut, worked, or 
“dragged by Moung Khine, or shall be in any way annoyed or 
“opposed by him. If other Thit-goungs shall desire to work out 
“ timber in the forests, they shall be introduced into our presence by 
“Moung Khine, when we may permit themto work if we see fit to 
“do so. The duty on each logis rupees 4-8, On thearrival of the. 
“ overseer (or superintendent) of the forests, the Thit-goungs shall 
“produce their orders (or permits) to him; and they who do not 
“ wish to cut and work shall return their permits. The logs shall 
“ be marked and removed only after the overseer shall have taken 
“the accounts of them. At the time of paying the duty, the Thit- 
“ goung@shall give up their former order (or permits); and those 
“ who wish to continueon with the working of the timber, will have 
“new permits granted to them, so that the work of the year 1296 
“may not be mixed up with the work of 1227, Any Thit- 
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“ woungs who shall mark or remove their timber before they are 
“registered by the overseer (or superintendent), shall be liable 
“to confiscation of property, timbers, and elephants, and also to 
“ severe punishment on their persons.” 

The plaintifts went on to allege that, after Moung Shoay Baw 
had marked and dragged his timber, the defendants, with his 
servants and agents, unlawfully and without authority, seized 
the timber, and fraudulently supermarked it with their own 
mark. The defendant Snadden claimed, as assignee of Nga Shoay 
Gaw, a right under a document given to him in 1220 (corre- 
sponding to 1859) by the Chow Rajapoot of Zimmay to all the 
timber cut and worked in the Mhyneloongyee forest for the term 
of ten years, from the year 1220. That document is hereunder 
set out :— 


«“ The letter of Chow Rajapoot of Zimmay sent in friendship 
“to Chow Luang of Moulmein, and to Ayabeng, &c., and the 
“ authorities of Moulmein. 


“ The whole of the timber forest of Mei Yuom, from the ercek 
“of Mei La Luanylong downwards to the mouth of the Mei 
“ Yuom belong all to Chow Rajapoot. 


“ Chow Rajapoot has made Moung Shoay Gaw to overlook, 
“and to cut, and buy and sell, teak timber to traders as 
« Moung Shoay Gaw pleases, and to allow any one to cut timber 
“from the date 1220 to 1230. Within this period any persons 
“ coming to cut timber in the forests are first to ask Moung Shoay 
“Gaw. If Moung Shoay Gaw direct them to cut, they can do so ; 
“but if Moung Shoay Gaw should not direct them to cut, they 
“ cannot-cut; because Chow Rajapoot has given Moung Shoay 
* Gaw charge to overlook. If any Chow Nai Thow Khaw, or any 
“ person, come to cut teak timber in the forest of Mei Yuom, they 
“must first enquire of Moung Shoay Gaw. Should they not 
“ enquire, they are to be forbidden to cut.” “ 


The above is the document referred to as X S A in the judg- 
ment of the Chief Justice. e 


The question as to the effect of this document had come before 
the Royal Court of Siam at Bankok, when the following decision 
was passed :— 


= 
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“ The letter of Chow Rajapoot which was sent to the Commis- 
“sioner of Moulmein in the Siamese civil era 1220, giving Moung 
“ Shoay Gaw the superintendence of the forest, was simply a docu- 
“ment for public information that Chow Rajapoot had made 
“ Moung Shoay Gaw the superintendent of the forest of Muang 
“Yuom. It was not an agreement, Agreements which are made 
“‘and recognized to be valid in the kingdom of Siam, must 
“bear the signature of the contracting parties, and each party 
“must have a copy. Then it will be a valid agreement. 

“ The letter of Chow Rajapoot to the Commissioner of Moul- 
“mein in the Siamese civil era 1224, asking for the paper 
* granting Moung Shoay Gaw the superintendence of the forests, 
“in substance was as follows :— 

“ The Chow Rajapoot gave a paper, granting him the superin- 
“ tendence of the forest of Muang Yuom, and Moung Shoay Gaw 
“went to live in Moulmein, and did not superintend the forest, 
“Therefore, Moung Shoay Gaw will no longer be allowed to 
“superintend the forest, or cut timber.” F 

“The Commissioner of Moulmein replied that he had called 
“ Moung Shoay Gaw to him and questioned him. Moung Shoay 
* Gaw said that, when he was prosecuting Mr, Lenaine, the Moul- 
“mein Judges sent that document to India; but when the Indian 
“ Judges returned it, the paper would be forwarded to Chow Raja- 
“poot. Regarding the letter of Chow Rajapoot to the Commis- 
“stouer of Moulmein, granting the superintendence of the Muang 
*Yuom forest for ten years, Moung Shoay Gaw received that 
* letter in the Siamese civil era 1220, and went to reside in Moule 
“mein, and did not superintend the forest, thereby injuring the 
* interests of Chow Rajapoot until the Siamese civil era 1224, 
* Such conduct bears resemblance to the conduct provided against 
“in the Treaty Art. IV. relating to the purchase of lands or 
“ houses by British subjects, 

“Th order to obtain possession of such lands or houses, it 
“will be necessary that the British subject shall, in the first 
“place, Make application, through the Consul, to the proper 
“ Siamese Officer, and the Siamese Officer and the Consul, having 
“ satisfied themselves of the honest intentions of the applicant, 
“ will assist him in settling upon equitable terms the amount of 
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* purchase-money, will mark out and fix the boundaries of the 
« property, and will convey the same to the purchaser under sealed 
«‘ deeds, whereupon he and his property shall be placed under the 
protection of the Governor of the district and that of the proper 
“local authorities ; he shall conform in ordinary matters to any 
“ just direction given him by them, and will be subject to the same 
“taxation that is levied on Siamese subjects. But if, through 
“negligence the want of capital or other cause, a British sub- 
“ject shall fail to commence the cultivation or improvement of 
* the lands so acquired within a term of three years, from the date 
“ of receiving possession thereof, the Siamese Government shall 
“have the power of resuming the property upon returning to the 
« British subject the purchase-money paid by him for the same.” 


This is the substance of Art. IV. of the treaty: ‘ Whereas, 
« Moung Shoay Gaw received a paper, making him superintendent 
“of Muang Yuom from the Siamese year 1220, and neither paid 
“attention, nor superintended the forests till the Siamese year 1224, 
« The three years’ limit has expired. If that paper were an agree- 
* ment between the-parties, similar to the usual agreements of 
* the country, it has become useless. But the paper upon which 
“ Moung Shoay Gaw bases his complaint, is not an agreement. 
« With reference to Moung Shoay Gaw resuming the cutting of 
“ timber, it is proper he should have personal conference with the 
“tributary prince of Zimmay, Chow Rajapoot, and their relatives, 
“as the province has been under the charge of the prince of 
* Zimmay and relatives for successive generations. The forests of 
“ Muang Yuom, which is in the territory of Zimmay, are wholly 
«under the jurisdiction of the prince of Zimmay and his relatives, 
“and entirely at their disposal, being rulers of the country, as far 
£ a3 its internal administration is concerned.” 


“ With regard to the duties for the privilege of cutting timber 
« belonging to Chow Rajapoot, and the money and goods which 
“ Moung Shoay Gaw has given Chow Rajapoot, let Moung Shoay 
« Gaw and Chow Rajapoot bring together their accgpats, and 
“ make a final settlement.” 


The Recorder of Moulmein passed a decree in the plaintiffs’ 
favor; and from this the present appeal was preferred. 
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In giving the judgment of the High Court on appeal, the 
following remarks were made by : 
e . 
Peacock, C. J.—In treating the letter of Chow Rajapoot as a 
notice, and not as an agreement, I am taking the same view of 
it as the Court at Bankok in the decision of His Royal High- 


ness Krom Kenaug Wongsa Dheraj Sinde in the suit brought’ 


against the Chief of Zimmay (under whose permit the plaintiff 
claims) by the defendant Moung Shoay Gaw, under whom the 
appellant claims. The document may be taken as evidence 
against them of the law of that place and of the evidence given 
in, the suit. 7 

It appears from the said judgment ard otherwise that Moung 
Shoay Gaw went to reside in Moulmein, and did not superintend 
the forest ; and that in the Siamese civil year 1224, Chow Rajapoot 
wrote to the Commissioner at Moulmein, asking for the paper 
granted to Moung Shoay*Gaw, which letter was in substance as 
follows :— 

“The Chow Rajapoot gave Moung Shoay Gaw a paper grant~ 
ing the superintendence of the forest of Muang Yuom, and 
Moung Shoay Gaw went to live in Moulmein, and did not super= 
intend the forest. Therefore, Moung Shoay Gaw will no longer 
be allowed to superintend the forest or cut timber.” 

The Commissioner replied that he had called Moung Shoay 
Gaw to him and questioned him; that Moung Shoay Gaw said 
that, when he was prosecuting Mr. Lenaine, the Moulmein Ji udges 
sent that document to India; but when the Indian Judges return~ 
ed the paper, it would be forwarded tp Chow Rajapoot. From 
this Moung Shoay'Gaw tacitly admitted that his interest whatever 
it was had ceased. 

It was considered by the Court at Bankok that the neglect 
of Moung Shoay Gaw to work the forest for a period of three 
years came within the terms of Article 4 of the Treaty with the 
British Government, of which a copy was set out in the judg- 
ment ; an@ consequently that,if the paper given by Chow Rajapoot 
to Moung Shoay Gaw had been an agreement similar to the usual 
agreements in the country, which it was not, being only a notice 
to the British authorities, it had become useless ; and that Moung 
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1869 Shoay Gaw could not resume the cutting of the timber without 
RiCHaED personal conference with the tributary prince of Zimmay, Chow 
““v.. Rajapoot, and their relatives. Chow Rajapoot, in his qxamina- 

Man Wine. 7 mae , 
note tion says that the document X. S. A. was the original letter 
Aca Svup  ritten to the authorities; that the forests belonged to him; 
Hose. that having once given a similar power to that marked X. S. A. 
to work a forest for ten years, it cannot be cancelled, unless 


there was some proper cause; that it might be transferred by 








the grantee without the knowledge or consent of the grantor ; 
and that the non-user of such a document would not justify its 
cancelment. But he also stated, with reference to the Chief 
of Zimmay, that he could not give any opinion as to the 
correctness or incorrectness of the acts of his superiors. It 
was stated by the Regent of the Northern Provinces of Siam 
that Zimmay was a state subject to Siam, and subject to 
orders sent by him; and that, with reference to the answers 
of Chow Rajapoot as to the circumstantes of his grant to Moung 
Shoay Gaw, and to questions of law and custom as to its trans- 
ference and cancelment, the statements of Chow Rajapoot were 
not entitled to any value, as the Shan states are in a semi-civil- 
ized: condition, and their laws and customs cannot be considered 
as defined. 

It is unnecessary, for the purpose of this case, to decide whether 
Chow Rajapoot had the right to grant to Moung Shoay Gaw 
the exclusive right to cut timber in the forest in which the timber 
in dispute was cut, or whether the right, if granted, was transfer- 
able or forfeited by the grantee’s absence from the country. Nor 
is it necessary to decide whether Chow Rajapoot did or did not 
grant to Moung Shoay Gaw the exclusive right to cut timber 
in the said forest, or to enter into all the numerous questions 
which appear to have been raised in the suit. 

It appears to me to be clear that, if Moung Shoay Gaw did 
acquire the exclusive right to cut and to authorize others to cut 
timber in the forest, such right did not vest in Moung Shoay 
Gaw all the timber in the forest. It might give him & right to 
recover damages against any person, who, by cutting timber, 
should interfere with his exclusive right, but would not: vest in 
him the timber so cut by others. There is nothing to show that, 
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by the law of the country in which the forest was situate, Moung _1869 
Shoay Gaw or his assignees acquired the right to all the timber RICHARD 
in thg forest, and to take possession of all the timber which, under ie 
any circumstances, might be cut by others between the years | xp 


e ae Aa@a Syup 
1220 and 1230 of the Siamese civil era. Anpuu 


It is not material whether the license was granted at the re- sic 
quest of Moung Shoay Gaw or not. It is clear that the plain- 
tiff and his agent did cut under the authority granted de facto, 
and that the timber so cut did not vest in Moung Shoay Gaw. 

[The Chief Justice then commented on the evidence asto cut- 
ting, and proceeded thus] :— 

T am of opinion that the Recorder was right in finding that 
Nga Shoay Baw did under a license cut, pay duty for, and mark 
the timber, which is the subject of this suit; that R. C. Burn 
and his party, acting in concert with the appellant, marked the 
said timber, and caused it to be floated to Moulmein; and that 
neither Burn nor Moung Shoay Gaw, nor the defendant Snadden, 
had any lawful right to the timber. ButI consider it immate- 
rial whether the timber was cut by Moung Shoay Baw under a 
valid license or not. Iam of opinion that it was in his lawful 
possession when Burn and Moung Shoay Gaw, having no right 
to it, by means of an armed force forcibly took possession of it 
in the territory 6f Zimmay ; and that, having marked it with 
their own mark, they caused it to be floated down to Moulmein, 
where the defendant Snadden obtained possession of it. I do 
not believe that Moung Shoay Baw and Yakub Ali would have 
been allowed by Moung Shoay Gaw or his agents to put their 
mark upon it, if the timber had been cut by Moung Shoay Gaw. 
The license from Chow Rajapoot to Moung Shoay Gaw, though 
ratified by the Zimmay Chief, did not vest in Moung Shoay 
Gaw or his assignees the timber which had been cut by Moung 

Shoay Baw. Indeed, Moung Shoay Gaw never made a claim 
to any of the logs, except those which, according to his state- 
ment, had been cut by himself, thoughin his petition he stated 
that 3,000 had been cut by others. P 

[The Chief Justice then commented on certain correspondence 
between the appellant and his agents, and proceeded] :— 

I think the Recorder was right in decreeing the suit in favor 
of the plaintiff; but the decree is merely for the restoration of 

: 41—C 
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1s69__stthe timber. By section 191, Act VIII. of 1859, itis enacted that, 
Ricuazp when the suit is for moveable property, if the decree be for the 
Man’wive delivery of such property, it shall also state the amount of 
asp money to be paid as an alternative if delivery cannot be had. 


Aca Syrup 
Aspur The learned Advocate-General was allowed to add as a cross- 


ee objection that the Court ought to have awarded alternative 
damages, and we think that the decree ought to be amended in 
that respect. 

’ It is, therefore, necessary to fix the amount of damages. The 
plaintiff has valued the logs at rupees 80 each; but there is no 
sufficient evidence to show that they are. of that value. By the 
6th Article of the agreement of the 26th of January 1865 be- 
tween R. C. Burm and another, and R. and W. Snadden, the 
latter’vound themselves to purchase the timber at the rate of 
rupees 42-8 per log, for all logs of three cubits in girth and up- 
wards. The defendant has got the timber in his possession, and 
had the means of proving its dimensions and value. Looking 
to the circumstances under which Snadden bound himself to 
R. C. Burn an Moung Shoay Gaw to purchase the timber at 
rupees 42-8 per log, half the purchase-money to be applied 
in satisfaction of their demand, on which interest at the rate of 
24 and 36 per cent. was reserved, I think we may fairly add as 
against the defendant, who can return the timber if he pleases, 
50 per cent. upon the amount of rupees 42-8 per log, at which 
he agreed to purchase. The logs are, therefore, valued at rupees 
63-12 each. It was stated by Moung Shoay Gaw, in his petition 
dated 3rd March 1863, before he assigned his interests to Mr. 
Lenaine, under whom appellant claims, the assignment being dated 

* 30th June 1863, that the market price in Moulmein was rupees 

60 a log. & 

The decree is affirmed, and itis ordered that, if delivery of 
the timber cannot be had, the defendant shall pay to the plaintiff, 
as alternative damages for each log of which such delivery can- 
not be had, the sum of rupees 63-12. The appellant will 
pay the costs of this appeal to be calculated upon the value of 
122 logs, at rupees 63-12 each, amounting altogether to ripees 
7,777-8. There is no appeal as to the amount of costs in the 
lower Court, and, therefore, the costs in that Court will stand as 
they have been given by the Recorder. 
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Before Mr. Justice Norman and Mr. Justice E. Jackson. 


THE COLLECTOR OF BOGRA, on penazr or Government (Pratntrrr), 1869 
». KRISHNA INDRA ROY (Derenpanr.)* March 4, 


Superintendence—Act VIII. of 1859, s. 280—Dispossesston. 


Whether or not an appeal lies from the decision of a lower Court, rejecting an 
application by a party other than a defendant, under section 230 of Act VIIL of 
1859, disputing the right of the decrec-holder to dispossess him, the High Court 
may under the 15th section of the Charter, compel the lower Court to exercise its 
jurisdiction. 

Golucknarain Dutt v. Bistooprea Dossee ( 1) referred to, and questioned, 

Planting a bamboo and making proclemation to the occupants of an estate that 
it has been adjudged to some other, is sufficient dispossession of a Jandlord to 
warrant him in applying to the Court under section 280. . ’ 


Ananp Mart Dast sued one Payter, for possession of a share 
in certain villages, making Government a pro forma defendant, 
and obtained a decree. In execution of that decree against 
Payter, she got possession of certain other villages belonging to 
Government. The Collector of Bogra thereupon, under sec- 
tion 230 of Act “VIII. of 1859, presented a petition, claiming 
the villages as not included in the decree. The lower Court 
held, that as Government had been a party to the original suit, 
it could not come in under section 230, Tife J: udge, on appeal, 
reversed this, holding that Government was a party other than 
a defendant within the meaning of the section, not the party 
against whom the decree had passed or execution been sought, 
The case was remitted for trial on merits, and decided partly in 
favour of Government. On appeal grom the decision on the 
merits, the Judge held that no appeal lay from the original decision 
of the lower Court rejecting the petition; but the J udge held that 
it was open to the lower Court to enquire whether Government 
was in possession, and had been dispossessed; and whether it was 


* Special Appeal, No. 2063 of 1868, from a decree of the Ji nudge of Dinageporo, 
dated the 24th April 1868, reversing a decree of the Principal Sudder Ameen of that 
district, dated the 13th of September 1867. 


(1) 1 W.R,, 140, 
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in possession on its own account or on account of some person 


Ti Cousz0- other than the defendant, He referred to Neelmadhub Dutt v. 


ToR oF Bora 


2 
Krisnna 


Ispra Rov. 


Radhamohun (1). On the first point, the Judge held, that as 
nothing but the fixing of a bamboo, &., had taken place, there 
had been no actual dispossession, and on the second he found that 
Government held the land through and by the actual defendant 
to the suit. Tle, therefore, dismissed the case. 

The Government appealed specially. 


Mr. &. T. Allan and Baboos Jugadanand Mookerjee and Anu- 
hul Chandra Mookerjee for appellant. 


Baboo Srinath Doss for respondent. 


Norman, J.—A decree had been obtained in 1855 by the 
original defendant, Anand Mayi Dasi, now represented by 
Krishna Indra Roy, against Mr. Payter, for one anna 6 ganda 
share in four villages, in Pergunna Sagura, called Bolupara, 
Joypore, Khijrun, and Kholapara. The Government was made a 
co-defendant, The decree went against Mr. Payter, directing 
him to give possession of the villages with mesne profits, to pay 
the plaintiff's costs, and also the costs of the Government, In 
execution of that decree, after the death of Payter, viz. in 1864, 
the defendant applied for possession of a village called Putooria 
and other lands, mow alleged to belong to the Government. 
Delivery of these lands appears to have been made by planting 
a bamboo, and a proclamation issued to the occupants of the pro- 
perty, under section 224 of Act VIII. of 1859. Subsequent to 
this, on the 5th of June 1867, the Collector of Bogra, on behalf of 
the Secretary for India, presented a petition, under section 230 
of Act VIII. of 1859, alleging that the Government had been 
dispossessed of the village and lands in question in execution of 
the decree; that the same were in the possession of the Govern- 
ment, and not included in the decree. An order was passed that 
the case should be taken upon the 28th of the same month of 
June. On the 28th of June, the Principal Sudder Ameen made 
an order, that as it appeared from the deeree that the petitioner, 

: (1) 3 W. R., 205, 
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that is to say the Government, represented by the Collector of 1869 


Bogra, was a defendant in the suit, and as the case was decided sae Counce. 
between the parties, the petition could hot be entertained. From v 


ae Rrisin 
that decision there was an appeal to the Judge, Mr. Tucker. intue bon 


The Judge held, that Government stood in the position of a 
person “other than the defendant, within the meaning of section 
230.” The Government was, in fact, a mere formal party to the 
suit, not the party against whom the decree had passed or against 
whom execution was sought, Upon that ground, the Ji udge re- 
versed, and we think rightly reversed, the decision of the Principal 
Sudder Ameen, and remitted the case to him, with directions to 
dispose of it under section 230. The Principal Sudder Ameen 
took up the case again, tried and decided it partly in favor of 
Government, and from this decision there was an appeal to the 
Judge, Mr. Browne. Mr. Browne was of Opinion that no appeal 
lay from the original order of the Principal Sudder Ameen, 
and he referred to a case, Goluch Narain Dutt vy. Bistoo Prea 
Dossee (1). That case, however, appears to have been fol- 
lowed by two later cases which have been brought to our 
notice, one being dated the 2nd of March in this year, by Baytey 
AnD Hosnouss, J.J. (2), and which, if not in conflict with it, at 


(2) 1W. R,, 140, 


(2) Before Mr. Justice Bayley and Mr. 
Justice Hobhouse. 


In the original plaint, the plaintiff 
sued one Mobarik Ali Chowdhry as 
defendant. 


The plaintiff obtai 
RASUL BIBI (Ducnen-nonper) », ¢ Plainult obtained a decree, and 


SHEIKH MOBARIK -ALI anp anoruer.* 


Baboo Srinath Banerjee and Akhil 
Chandra Sen for appellant. 


Mr. Twidale and Girish Chandra 
Ghose for respondents. 


Barer, J.—In this case the decree- 
holder obtained a decree, in the first 
Court, on the 9th December 1862, 
which was confirmed on appeal, on the 
28th April 1865. 


* Miscellaneous Special Appeal, No. 482 of 
1868, from a decree of the Judge of Chitta- 
gong, dated the ist August 1868, reversing 
a decree of the Principal Sudder Ameen of 
that district, dated the 21st September 1867, 


at the heading of the decree the name 
entered was simply Mobarik Ali, and 
in the body of the decree, the name 
written was Mokur Ali, 

In execution of the decree, one 
Mobarik Ali Chowdhry applied to the 
Court, under section 230, Act VIII. of 
1859, praying that the paper, under 
which possession of certain lands was 
given to the decree-holder, might be 
rectified, as the lands were the lands 
of the applicant, and he was no party 
to the suit in which the decree was 
obtained. It was further alleged by this 
Mobarik Ali Chowdhry, that the said 
lands were not covered by the decrees, 

On the 21st of September 1867, the 
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least materially qualify the rule 


OR OF EGR Principal Sudder Ameen rejected the 


Krisuna 
Inpra Roy. 


application of Mobarik Ali, that Court 
holding that he was a party to the 
original suit, and that the words 
Mokur Ali were by mistake entered 
in the decree instead of Mobarik Ali. 

The Judge, in the lower Appellate 
Court, has come to a conclusion of 
fact on the evidence, that, Mobarik Ali 
Chowdhry, the applicant to the first 
Court, under section 230, Act VIII. of 
1859, was not a party to the original 
suit. The Judge, however, goes on to 
say, that he had no power to interfere 
with the order of the Principal Sudder 
Ameen, so far as he rejects the 
applicant's application under section 
230 of Act VIII. of 1859, and that 
the applicant was at liberty to in- 
stitute a regular suit, if he liked, for 
recovery of the land in question. 
The Judge, therefore, gavea partial 
decree to the above effect to the 
petitioner, and awarded Rs. 50 as his 
vakeel’s fees payable by the decree- 
holder. 

Against this order, the decree-holder 
appeals specially before us, and urges: 

Firstly —Tbat the lower Appellate 
Court was going beyond its jurisdiction 
to entertain an appeal from an order 
rejecting the application of Mobarik 
Ali, under section 230, Act VII. of 
1859. , 

Secondly.—That even if he could 
entertain the appeal, he ought to have 
remanded the case to the first Court 
to make Mobarik Alia plaintiff, and 
the decree-holder a defendant, as ina 
suit with reference to sections 230 and 
231, and dispose of the case on merits. 

There is a cross appeal by Mobarik 
Ali Chowdhry to the effect, that the 
order of the Judge does not go far 
enough; inasmuch as the Judge 


which it is supposed to lay down. 


ought to have decided whether the 
lands were covered by the decree, and 
whether the applicant held possession 
of them or not. 


I am of opinion that, to some extent, 
these pleas are valid. It is quite true 
that no appeal lies against an order of 
the Court refusing to entertain an 
application under section 230, Act 
VIII. of 1859, and that the proper 
remedy for the petitioner is to proceed 
ina regular suit, but if the case is 
admitted and investigated by the 
Court, then it gives the Appellate 
Court jurisdiction [Goluck Narain 
Dutt v. Bistoo Prea Dossee (1)], and it 
is clear that in this case there was an 
investigation into the fact of Mobarik 
Ali being a party to the original suit 
or not, and that the Principal Sudder 
Ameen found that he was a party, and 
the lower Appellate Court that he was 
not so. The proper course for the Judge 
to have adopted, under the above 
circumstances, was to have remitted 
the case to the first Court, with direc- 
tions that Mobarik Ali Chowdhry, the 
applicant under section 230, should 
be made a plaintiff, and the decree- 
holder, a defendant in the case, and 
that the case be registered and tried 
as asuit between the two parties. 

This being done, the defect in the 
order of the Judge in not finding as 
to whether Mobarik Ali Chowdhry had 
possession of the lands, or whether they 
were covered by the decree or not, 
would have been cured. 

I think, therefore, that this course 
should be now followed ; and that the 
case should be remanded to the lower 
Court, accordingly. 


Hosuovse, J—Therespondent, Mo- 
barik Ali, applied for an enquiry, under 


@) 1 W. R, 140. 
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For myself I am bound to say, that it appears to me, that with- 
out impeaching the decision in Goluck Narain Dutt v. Bistoo 
Prea Dossee (1) which may possibly have been correct on the 
facts, in the present case the Principal Sudder Ameen did raise 
and try an issue in law, and did pass a decision under the 230th 
section, when he determined that the application of the Collec- 
tor, on behalf of the Government, to be restored to possession, 
must be rejected upon the ground, that he had no jurisdiction 


upon point of law to try the case, 


because the Government was 


not a person other than the defendant, within the meaning of 


the section. 


We need not consider whether it is necessary to 
refer the question to a Full Bench, because, 


it the decision in 


Goluch Narain Dutt v. Bistoo Prea Dossee (1) is correct, and 


no appeal lies from an order refusing to entertain 


cation under the 230th section, 


an appli- 


we should, on application made 


to us for that purpose, probably have compelled the Principal 


Sudder Ameen to exercise his jurisdiction, 
vested in us by the 15th section of the Charter Act, 


under the powers 
Therefore, 


as the defendant acquiesced in the order of remand, and .the 


objection was not taken in proper time, and if taken, 
lent order might have been passed, we 


the provisions of section 230, Act VIIL 
of 1859. 

The first Court decided that the appli- 
cant, t. e. Mobarik Ali, was a party to the 
decree; and although that Court did, 
after coming to that decision, in so many 
terms, refuse to exercise jurisdiction, 
under the provisions of section 230, 
yet, when upon the evidence the first 
Court found that Mobarik Ali was a 
party to the decree, it did virtually 
exercise that jurisdiction. It did, in 
fact, investigate the case within the 
meaning of the decision quoted by 
Mr. Justice Bayley, and although that 
investigation was only a partial inves- 
tigation, yet it was an investigation 
suficient to give the Judge jurisdiction 
in appeal. 

Then having jurisdiction, the Judge 


an equiva- 
think it is now too late for 


found, as a fact, that Mobarik Ali was 
not a party to the decree, and so far, 
therefore, the enquiry and investigation 
under section 230 was complete, and 
cannot, being a finding of fact, be dis- 
turbed by us, 

But there was then another point 
remaining to be decided by the Judge 
in the case, and it was this, viz., whether 
the property was bond fide in possession 
of the applicant on his own account 
or on account of some person other 
than the defendant. I agree that on 
this point the case must be remanded 
to the Court below. If it is found that 
the property was in possession of the 
applicant, the Court will give hima 
decree; if it is found that it is not in 
his possession, the Court will dismiss 
his suit, 


(D1 W.R, 140, 
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the special respondent to take this objection. Upon the two 
principal points in the case, the decision of the Judge is erro- 
neous; first, he considered that the Government had not been 
dispossessed by the delivery of possession of the land in dispute 
to the decree-holder, under section 224, or by the planting of 
the bamboo. We think it clear that a landJord must be taken 
to be in possession of land which is occupied by his tenants from 
whom he is receiving rents. If a bamboo be planted, and pro- 
clamation made to the occupants of the property under the 
224th section, that the land has been adjudged to some other 
person, we think the landlord is dispossessed in execution of the 
decree, dr at least that he isso far put out of possession as to 
have a right to come in and ask for redress under the 230th 
section. 

Upon the other point adverted to by the judge, viz. that a Mr. 
Payter (who appears by the way to be a different person from 
the original defendant) is now in possession as a farmer of 
Government of the lands in dispute, it does not, in our opinion, 
tend to show that the Government was not in possession. We 
are unable to understand the argument of the Judge on this point. 
The case must be remanded to the Judge for a decision on the 
merits. ‘The respondents must pay the costs of this appeal. 


JacKson, J.—I concur in the order which my colleague 
would pass in this case, 


Before Mr. Justice Macpherson and Mr. Justice E, Jackson. 


MIR MAHAR ALI (Dsrenpant) v, AMANT (Prarxtirr) 
AND oTHERS (DEFENDANTS).* 


Mohanmedan Law—Dower—Limitation— Succession. 


Among Mohammedans, deferred dower becomes payable on the dissolution of the 
marriage, whether by divorce or by the death of either of the parties. 

According to Mohammedan law, when the heirs of a woman claim dower 
from her husband, which was mowajjal or deferred, and not due’ or payable 
till her death, their claim is asimple money claim founded solely on the contract 


* Regular Appeals, Nos. 59, 65, and 94 of 1868, from a decree of the Principal 
Sudder Amcen of Bhagulpore, dated the 911 December 1867. 


15 dune, 1859 
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made by the husband ; and a suit for such dower must be brought within three years 1869 

of the wife’s death. (Act XIV. of 1859, section 1, cl, 10). Min Maar 
The husband is not a trustee for his wife in respect of her dower, nor has the Aut 

wife a lien on her husband’s property. Aun 
Query as to the nature of the wife’s claim for dower against the heirs of her hus- 

band, 


Shahzada Mahomed Faez v. Shahzadi Oomdah Begum (1) commented on. 
Mental derangement is no impediment to succession under the Mohammedan law. 


Messrs. G. C. Paul and C. Gregory for appellant. 


Mr. R. BE. Twidale and Baboo Debendra Narayan Bose for res- 
pondents. 


The facts are fully set out in the following judgmen? of 


Macpuerson, J.—Mir Kazim Ali died, leaving a widow, Nasi- 
run, and three daughters, Khyratun, Amani and Hakimun. 
The defendant, Mir Mahar Ali, was married to Hakimun, who 
is now dead. The suit, out of which these three appeals arise, is 
brought by Amani. The case which she makes in her plaint is 
two-fold: First, that Nasirun being insane, ‘her three daughters 
divided, amongst themselves, her (Nasirun’s) share in Mir Kazim 
Ali’s estate, and after Hakimun’s death, Mir Mahar Ali forged a 
bill of sale in her name; a deed conveying to him all Hakimun’s 
interest in her mother Nasirun’s share of Kazim Ali’s estate, 
as well as the share in that estate taken by Hakimun in her own 
right: and second, that when Mahar Ali married Hakimun, he 
settled upon her a dower of 40,000 sicea rupees and 40 ashruffees, 
the whole dower being mowajjal or “deferred,” and that no 
portion of the dower having been paid, the plaintiff Amani is, by 
right of inheritance, entitled, as one of the representatives of 
Hakimun, to a share of it, amounting to Company’s rupees 
7,253-5-4. The lower Court having decided in favor of the 
plaintiff, as regards the dower and as regards Nasirun’s share in 
Kazim Ali’s estate, Mahar Ali appeals to this Court, his appeal 
being No. 59 of 1868. 

The main grounds of appeal are: That Hakimun having 
died before her husband, the dower never became payable at 


(1) 6 W.R, 1 
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___ 1869 alll; that the suit, as regards the dower, is barred by limita- 
Min Manar tion, having been instituted more than three years after the 
aon death of Hakimun: that, Nasirun being alive, her daughter 
(whether she be insane or not) had no right to appropriate her 
share in Kazim Ali’s estate, and therefore the plaintiff cannot 
sue for it; and that Mahar Ali did not, in fact, settle on 

Hakimun a dower of 40,000 sicca rupees, as alleged. 


In the view which I take of the case, it will be unnecessary 
for me to consider the last of these grounds of appeal. As to 
the first point, I think there is nothing in it, being clearly of 
opinion that deferred dower becomes payable on the dissolution 
of the marriage, whether by divorce or by the death of either 
of the parties (see Macnaghten’s Mohammedan Law, page 59, 
also 275 and 278, Cases 23 and 29. Baillie’s Mohammedan 
Law, page 96; 1 Hedaya, 155; Hosseinooddin Chowdree v. 
Tajunissa Khatoon (1). 


As regards the second point, I think that the plaintiff's claim 
is barred by ‘the Jaw of limitation, and therefore that the 
defendant, Mahar Ali, is entitled to a judgment. The plaintiff's - 
suit was instituted more than three, but less than six, years 
after the death of Hakimun: and the question is whether when 
the heirs of a woman, who dies in her husband’s life-time, sue 
the husband for her dower, which ‘was mowajjal, their suit 
must not be brought within three years of the origin of their 
cause of action, namely, the death of the woman. On the 
one hand, it is contended that the right to deferred dower 
arises solely from the husband’s contract to pay it, and that 
the suit is a simple suit for the breach of a contract within the 
meaning of clauses 9 and 10 of section 1 of Act XIV. of 1859. 
On the other hand, it is argued that the suit is not merely for 
a breach of contract, but is against the husband who holds the 
dower in his hands, as trustee for his wife who (and her heirs 
after her death) has a licn on his property to the extent of the 
unpaid. dower: and it is urged that the period of limitation is 
either 12 ycars, under clause 12 of section 1 of Act XIV. of 1859, 
or at any rate six years under clause 16. 


(1) W.R., 1364, 199. 
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But the plaintiff's claim, as regards this dower, is simply for __ 1869 
amoney debt. Ican find nothing in the Muhammedan law to Mr ; Manan 
warrant the idea that where there is a contract to pay deferred 
dower, that contract of itself gives the woman a lien on her 
husband’s property. In the case of Woomatool Fatima Begum 
v. Mirunmunnissa Khanum(1), NoRMAN and Seron-Karr.,Jd. 
are said to have held, that a widow has a lien for her dower, 
whether ‘ prompt’ or ‘ deferred.’ But they so held merely with 
reference to the special case before them, which was one, in 
which the widow, having got possession of her husband’s estate, 
held it in lieu of her dower for many years, before the heirs of 
the husband turned her out. The learned Judges say: “ These 
“texts and cases seem to us to establish the position that the 
“widow of a Mussulman in possession of her hushand’s estate 
“upon aclaim of dower, hasa lien upon it as against those 
“entitled as heirs, and is entitled to possession of it as against 
“them till the claim of dower is satisfied.” 


vw 
Apiant. 


The authorities show, that one who has a claim for dower is 
exactly on the same footing as any other ordinary creditor and 
ranks pari passu with other ordinary creditors, having no special 
charge on the estate or preference of any sort, though dower, like 
every other debt, must be paid before the hcirs are entitled to take 
any thing. In Macnaghten’s Precedents “ Of debts and securi- 
ties” Case 10, page 356, the question is put: “A man dies, being 
“indebted to bis wife for her dower. Has shea lienon the perso- 
“nal property left by her husband, in satisfaction of such dower, 
“in preference to the other heirs?” The answer is, that if the 
other heirs pay her dower, she has no claim on her husband’s 
property except for her share as one of his heirs ; but that, if 
they do not-pay her dower, she has a “ prior claim” against the 
estate. But this contains no indication of any opinion that the 
wife has a lien for her dower ; it merely shows, that, as to which 
there is no doubt, viz., that the dower, like any other debt, must 
be paid before the estate, divisible among the heirs, can be asccr- 
tained. 


(1) 9 W.R., 318. 
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1869 In case 32 of the Precedents of “ marriage, dower,” &c., 282, 

Mir Maan the question is asked: “Is there any fixed period, according to 

eae * the Mohammedan Law, beyond which a claim of debt cannot be 
“ preferred? and is a debt of dower considered in the same light - 

“as other debts, or are there any peculiarities attending it ?” 

The reply is as follows :—‘ There is no fixed period beyond which 

“ payment of dower cannot be claimed, and a claim of dower is 

“considered in the same light as other claims, which cannot be 

“ defeated without satisfaction by the debtor or relinquishment by 

“the creditor, as is laid down in the Kafii—A debt of dower 

“is viewed in the same light as any other debt which has been 

“contracted by a stranger, and the claim of payment cannot be 

“defeated until the debtor liquidate it, or the creditor relinquish 

“his claim. So also in the Fusuli Imadeya: Payment of a 

*wife’s dower is incumbent on the husband, in like manner as 

“the payment of his other debts, and, until satisfaction is made, 

“ the estate cannot be distributed among his heirs.” 

In Case 23, page 274, it is expressly said in one of the answers 
toa question put: “The law makes no distinction between a 
“claim of dower and other debts. No preference is given to 
“ one description of claim over another, and a pro ratd distribution 
“must be made with respect to all.” 

In Case 24, page 275, the question being whether the wholeof the 
property, real and personal, of the husband being absorbed by the 
debt (dower), the property belonged of right to the widow, or was 
to be distributed among the heirs generally: the answer is, “It 
“ has been proved, by the testimony of three competent witnesses, 
“ that the debt due to the defendant, from her deceased husband, 
“on account of dower, amounted to ten thousand gold-mohurs 
“ and twenty-five thousand rupees, and a debt legally proved can- 
“not be satisfied, but by compromise or liquidation. So long 
“as the debtor lives, he is responsibie in person, and, on his death, 
“his property is answerable ; but there is this distinction between 
“money and other property in eases of dower, namely that the 
“widow is at liberty to take the former description of property, 
“over which she has absolute power ; but as to other property 
“ she is entitled to a lien on it as security for the debt, and it 
“does not become her property absolutely without the consent 


Ben. Law Reports, 
15 June, 1869, 


VOL, IL] APPELLATE JURISDICTION—CIVIL. 3lt 


“of the heirs of a judicial decree. Where the debt is large and __ 1869 
the estate small, the former necessarily absorbs the latter, in Mir Manan 
“spite of any objection urged by the heirs, who, until they pay 
“the debt, have no legal claim against the creditor in possession 
“to deliver up the estate. Here, no doubt, there is the expres~ 
“sion she has a lien.” But it is evident that the word is used 
merely with reference to questions as to the distribution of the 

@ estate, and that it is not mentioned in any degree to lay down 
that. a woman has a lien on her husband’s estate in the ordinary" 
and legal sense of the term lien. It is not intended to say any- 
thing more than that the widow has a right to be paid her dower 
before the heir takes anything for himself. 


oo 
AMANL 


In the caseof Shahzada Mahomed Faez vy. Shahzadi Oomdah 
Begum (1), itis said in general terms, that a “ Mohammedan wife’s 
“ dower, even though it is in the hands of her husband, is con- 
“sidered to be her estate held by him, in trust for his wife, and 
‘on her death becomes divisible among her heirs. The Limi- 
“tation Law applicable to a suit by those heirs is not that re- 
“lating to suits on contracts, but that relating to suits to recover 
“inheritance. The suit is not founded on the contract, but on 
“the withholding of the widow’s estate from the heirs.” In that 
case, the lower Court (whose judgment was upheld) was of opi- 
nion that, as the suit was a suit to recover, by right of inheritance, 
the estate of the deceased wife, it could not be deemed a suit 
founded on contract. What the precise facts were, does not 
clearly appear; nor does the meagre report, with which we 
are furnished, give any indication of the matter having 
been argued or discussed, and the decision is therefore, of 
little value as a precedent. But it is wholly unnecessary 
for me to consider what is the law of limitation applicable 
to a case in which the wife’s dower’ “is in the hands of 
the “husband” 3 because in the present instance, the whole 
dower being deferred, and not having become due until the wife’s 
death, there is no ground for saying, that it is “ in the hands of 
her husband,” and that, therefore, he is to be deemed a trustee, 
apy more than there is ground for saying that every debt, which 


() 6 W.R, 111. 
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1869 __ ig not paid on due date, remains in the hands of the debtor, who 
Mis Mauaz therefore is a trustee for his creditor. The case of the widow, 
Panes who after her husband’s death, claims her dower as against the 
husband’s heirs, is very different from that of the heirs of the 
wife who claim her mowajjal dower as against the surviving 

husband. 

On the whole, I have no doubt whatever that, according to Mo- 
hammedan law, when the heirs of a Mohammedan woman claim, 
from her husband, dower which was mowajjal or deferred, and 
not due or payable until her death, their claim is a simple money 
claim founded solely on the contract entered into by the husband ‘ 

" and that the rule of limitation applicable is that contained in 
clauses 9 and 10 of section 1 of Act XIV. of 1859. And I 
think that the present suit, not having been instituted till more 
than three years had elapsed from the death of the wife, is barred, 
so far as the claim for dower is concerned. 

‘Mir Mahar Ali is also entitled to have the decree of the 
lower Court reversed, so far as it relates to Nasirun’s share 
of the estate of Kazim Ali. Supposing Nasirun is insane, 
that does not preclude her from inheriting, for mental derange- 
ment is no impediment to succession (Macnaghten’s Mohammedan 
Law “ Precedents of Inheritance” Case 10, p. 89). Kazim Ali 
is stated in the plaint to have died in Magh 1267, and as 
Nasirun is still alive, it is clear that neither the plaintiff nor 
Hakimun has any title to the share to which Nasirun was ¢ 
entitled by right of inheritance. No agreement come to by the 
three daughters of Nasirun could entitle them to divide her 
share amongst themselves, and the plaintiff's case fails, simply 
because, on her own shewing, she has no possible right to that 
which she seeks. 

It appears to me, that the plaintifi’s suit ought to have been 
dismissed altogether, and I think that the decree of the Power 
Court, so far as it is appealed against by Mahar Ali, ought to 
be reversed, and that the plaintifi’s suit ought to be dismissed 
as against him with all costs both here and in the court below. 
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Before Mr. Justice Bayley and Mr. Justice Hobhouse. 


GOBIND CHANDRA SARMA MAZOOMDAR (Praintirr) », ANAND 
MOHAN SARMA MAZOOMDAR anp orers (Darenpants.)* 


Adoption— Possession— Hindu Widow—- Limitation. 


A Hindu died after leaving direction to his widow to adopt a son. Upon a 
Partition of the joint property amongst his brothers and widow, a certain property 
was allotted to his widow as her share of the joint property, Afterwards, in 1849, 
his brothers dispossessed the widow. In 1851, she adopted a son who attained his 
majority in 1865, and in 1866 instituted the present suit for posaession of the 
property. @ 

Held, that the possession of the widow previous to the adoption, was not that of a 
trustee for the son to be adopted. 

Held, that the suit was barred by lapse of time. 


Baboos Anukul Chandra Mookerjee and Nalit Chandra Sen 
for appellant. 


Baboo Hem Chandra Banerjee for respondents. 
Tuk judgment of the Court was delivered by 


Hosnovsz, J.—In this case the plaintiff sued for possession 
of a certain property. He alleged that sometime previous to 
the year 1256 (1849) this property was held by one Shib 
Chandra Sarma and the Sarma defendants, as members of a 
joint family. 

One Rambha, widow of Shib Chandra, succeeded to Shib 
Chandra’s rights in the preperty sometime before the year 1255 
(1848), and in that year, the plaintiff alleged, that by a batwara 
then made, the present property in dispute fell to his mother’s 
share of the joint family property. He then stated that the 
Sarma defendants dispossessed his mother in the year 1256 
(1849) ; that he, by permission of his father, was adopted by his 


* Special Appeal, No. 2405 of 1868, from a decree of the Officiating Judge of 
Zilla Mymensing, dated the 12th June 1868, affirming a decree of the Principat 
Sudder Amcen of that district, dated the 28th May 1868. 
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___1869___ mother in the year 1258 (1851); that he was then a minor, and 
Goninp CRA; so continued up to the year 1272 (1865); that in that year 
Mazooupax he came of age, and this suit was filed on the 21st Aswin 1273 


Awaxp Mostay (September 1866.) 


Sarma 
Mazooupar, The defendants objected that, inasmuch as the cause of action 


commenced to run from the year 1256 (1849), and inasmuch 
as the plaintiff had not sued until the year 1273 (1866), the 
plaintiff was out of Court by the application of the Statute of 
Limitation. On the other hand, the plaintiff pleaded the special 
protection afforded by the provisions of section 11, Act XIV. 
of 1859, The lower Appellate Court has held, that the suit is 
barred by the application of the Statute of Limitations, 


In appeal the plaintiff urges, that, as he was not adopted until 
the year 1258 (1851), so his cause of action did not arise until 
that year, and that, as from that year until the year 1272 (1866) 
he was a minor, and as he sued within one year of his coming of 
age, so he was within time under the provisions of section 11, 
Act XIV. of 1859. 


The pleader, for the special appellant, puts the case in this way : 
He says that when Shib Chandra died, he gave his widow, Ram- 
bha, permission, that is a direction to adopt; that in furtherance, 

, of that permission or direction, the said Rambha did adopt, and 
that by reason of this permission, or direction, the said Rambha, 
between the years 1256 (1849) and 1258 (1851) must be supposed 
to have held the estate, not as a person fully representing 
it, but in trust for a son about to be adopted. We think, how- 
ever, that this reasoning is not conclusive, because although there 
was a permission, or direction, to adopt, still it does not follow 
that the person to whom this permission, or direction, was given 
was legally bound to act upon it, or that she might not be, for 
many reasons, unable to carry it out.- She might not, for in- 
stance, have been able to find any person fit or willing to accept 
the place of an adopted son, and the pleader for the special 
appellant admits that no one could legally compel her to adopt. 
We cannot, therefore, hold that, when there is a permission or 
direction, to adopt a son, a widow can be said to hold her hus- 
pand’s estate only in trust for the son to be adopted; and the 
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question really is as to whether Rambha, in the year 1256 (1849) 1869 
did herself fully represent the estate of Shib Ohandra, Goninn Caan: 


We think that the case, Gobind Coomar Chowdhry v. Huro- Mazoompar 
chunder Chowdhry (1), is conclusive against the special appellant, Axa Mona 
on this point ; and that that case so’completely exhausts the sub- Marennaun, 
ject before us, that we think we cannot do better than adopt it 
without any further arguments. We may add, however, that 
what is called the Shiva Ganga case, Katama Natchier v. The 
Rajah of Shiva Gunga (2); and another case, Nabin Chandra 
Chuckerbutty vy. Iswar Chandra Chuckerbutty (3), are strongly 
in point, as cases from which we may deduce that the ruling of 
the Division Bench of this Court before referred to, which we are 
now following, is strictly accurate and good in law. 


The special appeal is dismissed with costs. 


Before Mr, Justice L. S. Jackson and Mr, Justice Markby. 


SYED AZUR fu AND oTHeRS (Drrespanrs) v. KALL KUMAR 
CHUKERBUTTY (Puarntirr).* 1869 


Special A, ippeul—Secondary Evidence. Mareh 12. 





In a suit ona bond executed under a mooktearnuna, which was not produced, 
the Court of first instance admitted secondary evidence of it, and decreed the suit, 
In special appeal, the High Court was of opinion that the secondary evidence 
had been improperly admitted, and therefore the decree in the plaintiff’s favor 
could not stand. Upon this it was contended that the suit should be dismissed, 
as the Court, hearing a case in special appeal, had no power, under such circum- 
stances, either to remand the case or to call for additional evidence. 

Held, that, although the powers conferred by sections 351, 354, and 355 of Act 
VIII. of 1859 on the Court of regular appeal, are not directly given to the Court of 
special appeal, yet the Court, when it found the order of a lower Appellate Court 
was wrong, could point ont the error and direct the lower Appellate Court to make 
such order as would rectify the error. 


* Special Appeal, No. 2981 of 1866, from a decree of the Ji udge of Backergunge, 
dated 14th August 1866, affirming a decree of the Principal Sudder Ameen of that 
district, dated the 16th March 1866. 


(+) 7 W.R,, 134, (3) Case No. 460 of 1867 ; 29th April 
(2) 9 Moore I. A., 534, 1868, 
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Babous Chandra Madhab Ghose and Srinath Banerjee for 
appellant. 


Baboos Kali Mohan Doss and Dwarka Nath Mitter for 
respondent, $ 


Marky, J.—In this case the plaintiff brought a suit to 
recover an alleged loan of rupees 1,000 upon a bond said to have 
been executed by one Mohan Chandra Sen, as mooktear on be- 
half of the defendant. The defendants denied that they had 
borrowed the money, and that they had ever given any mooktear- 
nama to Mohan Chandra Sen, empowering him to execute the 
bond. The bond was produced, but not the mooktearnama, The 
plaintiff, however, gave evidence, which the Court of first in- 
stance considered sufficient to justify the reception of secondary 
evidence, of the contents of the mooktearnama. Accordingly, 
a book was produced from the Court in which the mooktearnama 
had been registered, which contained (apparently) an abstract of 
the contents of it. 


It was objected by the defendants in theelower Appellate 
Court, and has been objected here, that the secondary evidence 
was inadmissible, because the plaintiff had not sufficiently ac- 
counted for the non-production of the original mooktearnama. 

We have examined this part of the evidence, and think that 
the Court of first instance was wrong in considering that the 
proper foundation had been laid for the admission of secondary 
evidence. The witnesses do not state that the document 4s. lost 
or destroyed, on the contrary, it seems to have been perfectly 
well ascertained where it was. It is true, that the possession of 
it appears to have been changed so frequently, that the plaintiff 
may well have had some difficulty in bringing it into Court, but 
this would not justify the reception of secondary evidence. The 
proper course, if the Court thought that the plaintiff had exer- 
cised real diligence, would have been to adjourn the case, in 
order to give him time to make fresh efforts to produce the ori- 
ginal, or, if there were any ground for supposing that the per- 


‘sons into whose custody it had come were acting under the con- 


trol of the defendant, to give the latter notice to produce it. 


15 Func, 1869, 
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We, therefore, think that the secondary evidence was not 1869 
admissible, and that the verdict in the plaintiff’s faver cannot Srey Aza 
stand. Upon this, the question arises, what is the order which % 

11 Kumar 
this Court ought to make on appeal. The vakeel, for the Cuvxenavrty. 
appellant, contends, that we ought at once to dismiss the suit; 
that we have no power to remand the case, or to hear additional 
evidence, or to refer the case back to the lower Court for 
that purpose, no such power having been conferred on the Court 
which sits in special appeal. 

We are, however, clearly of opinion that this view cannot be 
maintained. It is true, as contended, that the powers conferred 
by sections 351, 354, and 355 ou the Court of regular appeal 
are not directly given to the Court of special appeal, but when 
we find that the order of the lower Appellate Court is wrong, 
our duty is to point out to that Court what order it ought to have 
made, and to direct that Court to make it. Indirectly, there- 
fore, though not directly, we have the same power in this respect 
as the Court of regular appeal. 

The lower Appellate Court in this case ought to have reversed 
the decision of the first Court, upon the ground that the second- 
ary evidence was wrongly admitted. We now direct the lower 
Appellate Court to do so, and remand the case for that purpose, 
and the lower Appellate Court will dispose of it in accordance 
with sections 343 and 354 of the Code of Civil Procedure. 


Before Mr. Justice Norman and Mr. Justice E. Jackson. 


W. FITZPATRICK (Praintirr) v. GEORGE WALLACE anp otnres 1869 
(Derenpants.)* March 32. 


Right of Occupancy—Determination of Tenancy. 


Tn a suit by a lessee to oust the tenant in possession, held that, the tenancy must be 
sgewn to have been legally determined by notice to quit, demand of possession, or 
otherwise. 

* Special Appeal, No. 1899 of 1868, from a decree of the Judge of the Small Cause Court 


exercising the power of Principal Sudder Ameen of Bhagulpore, dated the 23rd March 
1868, affirming a decree of the Sudder Ameen of that district, dated the 29th August 1867+ 
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1869 Semble.—A right of occupancy can be gained in land let for the purposes of 
W. Frrz-__ gtazing cattle or horses. 
PATRICK, . 
v . . 
sGeonse In this case plaintiff sued to oust defendant from certain lands 
VALLACE. 


used by defendant as a grazing and breeding ground for horses, 
on the plea that he (plaintiff)had obtained a lease of the land 
from the zemindar. Defendant pleaded a right of occupancy, 
and the lower Courts decided in his favor. 


Baboos Tulsi Das Seal and Amarnath Bose for appellant. 
Mr. A. A. Sevestre for respondents. 


The facts and arguments in the case are fully given in the 
following judgment of 


Norman, J.—The defendant in this case is a breeder of horses, 
and this suit is brought to recover possession of about 30 bigas 
of land in Basdeopur, occupied by the defendant for grazing 
purposes and as part of an exercise ground for the horses. 

The defendant, Mr. George Wallace, and his predecessor, Mr. 
Adolphus Wallace, have been in possession of the land from the 
year 1854, and have paid rent regularly to the zemindar to the 
end of 1272 (September 1865). The plaintiff claims under a 
lease granted by the zemindar, dated the 27th Bhadra 1268 
(September 1861). The Principal Sudder Ameen, affirming the 
judgment of the first Court, dismissed the suit on the ground 
that the defendant had a right of occupancy under the 6th 
section of Act X. of 1859. From this decision the plaintiff 
appeals, 

We might dismiss the appeal at once, because there is nothing 
to show that the defendant’s right of possession was ever legally 
determined, either by any notice to quit or demand of possession 
before the, institution of the suit, or in any other way. The 
circumstances under which, notwithstanding the lease to the 
plaintiff, the defendant was allowed to continue to pay rent t8 
the zemindar are apparently not explained. 

It was contended that the judgment of the lower Appellate 
Court is erroneous on the ground that Mr. Wallace is not a ryot, 
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and that land occupied for the breeding and training of horses, _1869 
is not land used for agricultural purposes, so as to be within the “WoRGL 


purview of Act X. of 1859. as 
The land in question was described in the argument for the ee 


special appellant as a race-course. It isa Square, or nearly 
square piece of ground, which, according to the plaintiff, is of 
“great value for grazing purposes. One end of it is used as part 
of an exercise or training ground for the horses bred by Mr. 
Wallace. Several cases were cited upon the question as to 
description of Jand, in respect of which a right of occupancy 

« maybe gained, for instance, Kali Kishen Biswas v. Sreemutty 
Jankee (1); Ranee Shurno Moye vy. C. Blumhardt (2) ;-Khalut 
Chunder Ghose v. Minto (3); and Chotuck Pandoo vy. Mirza 
Inayut Ali (4). None of these cases go to the extent of saying 
that a right of occupancy cannot be gained in land used for 
grazing purposes or the breeding of cattle. If a right of 
occupancy can be gained in land used for breeding and grazing 
cattle, we think it may also be gained in land used for grazing 
horses, 

The defendant formerly held under a lease which was not 
produced, and the contents of which were not in evidence. We 
have nothing before us to enable us to pronounce an opinion ~ 
whether there was anything in that lease to prevent the 
defendant from acquiring a right of occupancy ; and, therefore, 
we cannot say whether the decision of the lower Appellate 
Court that the defendant has a right of occupancy is correct. 
‘And we certainly cannot, and do not, say that the holding is 
such that a right of occupancy cannot be gained in respect of. it. 

It is enough to say that the defendant’s interest, such as it 
was, is not shewn to have been legally determined before the 
commencement of the suit. And on that ground we are of 
opinion that the decision of the lower Appellate Court should be 
upheld, and the appeal dismissed with costs. 


(1) 8 W. R, 251. (3) Ind. Jur., 426. 
(2) 9 W.R., 552. (4) 4H. OR. (WW. PY, 49. 
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Before Sir Barnes Peacock, Kt., Chief Justice, and Mr. Justice Mitter. 


BHUBANESWARI DEBI (Praintirr) v. DINANATH SANDYAL anv 


1869 ANOTHER (Derenpants).* 


MGS. Payment—Kistbandi—Limitation—Act VIII. of 1859, s. 206. 


A jndgment-creditor is entitled to prove payments made aceording to the terms of 
a kistbundi for the purpose of shewing that his right to sue out execution under the 
kistbundi was not barred by limitation. 

Query, whether part payments under a decree may not be proved, although they 
have not been made through the Court, or certified to the Court, under section 206 
of Act VIEI. of 1859. 


Baboo Nil Madhab Bose for plaintiff. 
Baboo Mahendra Lal Shome for defendants. 


Tus was areference from the Judge of the Small Cause Court 
at Ranaghat, under the circumstances set out in the Reference, 
which was as follows :— 


The question in these two cases is whether payments made 
out of Court by a judgment-debtor to a decree-holder will 
keep a decree alive. I have little doubt that this question 
should be answered in the negative ; but as the sums in dispute are 
considerable (upwards of rupees 800), and the decree-holder ‘has 
taken the trouble to employ a pleader of the High Court to argue 
the case before me, I submit it herewith for the Court’s decision. 

The decrees were passed in the year 1862; and in February of 
the following year, the parties came before the Court, and filed 
two kistbandis ; executed by the judgment-debtors, whereby they 
bound themselves to pay off the decrees by instalments. The 
Judge ordered this agreement to be entered in the register book, 
and returned the kistbandis to the decree-holder. 

No application for execution was made until December 1868, 
or nearly six years from the execution of the kistbandis; but 
several payments are entered on the backs of those documents, . 


- * Reference to the High Court by the Judge of the Small Cause Court at Ranaghat, 
dated the 27th January 1869. 
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which, however, were not made through the Court, nor certified 
to the Court (section 206, Act VIII. of 1859). 

The decree-holder’s arguments are mainly, first, that section 206 
does not apply to a case like the present; and, second, that’ the 
Court, by accepting and recording the kistbandis, in which there 
is a stipulation that all payments should be made on the backs of 
those documents, and that the debtors could not claim the benefit 
of payments made in any other manner, virtually gave a direction 
within the meaning of section 206 that the money might be paid 
out of Court. On the jirst point, the case of Kedar Nath 
Mahata v. Heeralol Mundul (1) seems directly in point; and 
with regard to the second, I do not agree in the constreption 
endeavored to be put on the words of the kistbandis, and the 
inference attempted to be drawn from the Courts acceptance of 
those documents. 

The judgment-debtors having denied the alleged payments, 
decree-holder adduced some oral evidence in support of them, 
which, however, I do not think it necessary to take into consider- 
ation, unless the High Court disagree with me on the question 
referred. I think the decrees are barred. 


. The opinion of the High Court was delivered by 


Pracocx, C. J.—I think that the plaintiff was erititled to 
prove the payments made under the kistbandi for the purpose of 
showing that his right to sue out execution under the kistbandi 
was not barred by limitation. Iam not sure that a part pay- 
ment under a decree may not be proved for the purpose of avoid- 
ing limitation, although the payment has not been made through 
the Court, or certified to the Court. I am disposed to think that 
the words “no adjustment of a decree in part or in whole shall 
be recognized by the Court” in section 206, mean that no adjust- 
ment shall be recognized as an adjustment in favor of the 
debtor, unless it is made through the Court, or certified to the 
Court by the person in whose favor decree has been made; the 
meaning being that the person in whose favor the decree has 
been made, is not to be bound by an alleged payment out of. 


Q) 4.W. RB, MA, 21. 
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1869 - Court, unless he has certified it. If the Legislature had contem- 
Buvnases- plated the Statute of Limitation, and had intended to prevent a 
Dingvarn Payment made within the period of limitation, from being made 

Sanpyat. use of to prevent the operation of limitation, I should think they 
would have required the payment to be certified by the defendant, 
who would, in that case, be affected by it. . 
I am corroborated in this view by finding that no time is fixed 
* within which the plaintiff is to certify. If the plaintiff comes in 
atany time, and certifies that he has been paid, he must be bound 
by it; but if limitation was the object of the Legislature, they 
would have required the certificate to be made within a fixed 
time. 

Further, in this case the defendant was paying under the kist- 
bandi or agreement, and not under the decree, and the Court had 
recognized that agreement asthe terms upon which the decree 
was to be executed. It was stipulated in that kistbandi or agree- 
ment that the payments were to be endorsed on the kistbandi, 
without any stipulation that they should be certified to the Court. 

With these remarks the case will go back to the Court which 
referred it, to try, if necessary, whether the payments were made. 
At present it does not appear to this Court that proof of those 
payments is necessary, ‘f it should appear that the plaintiff ig 
seeking to enforce payment of instalments which have become 
due within three years previous to the application, We express 
no opinion upon that point, inasmuch as the facts are not suffi- 
ciently before us, and we have only to answer the question put 
to us. We merely throw it out as a suggestion to the Small 
Cause Court Judge when he comes to deal with the case. 

The costs in this Court for either side will be costs in the 
execution case. 
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Before Mr. Justice L. 8. Jackson and Mr. Justice Markby. 


KRISHNA MOHAN MOOKERJEE anp anormer (Derenvants) v, 1869 
JAGANNATH ROY JUGI anv ornens (Pearntirrs.)* March 13, 





Prescription—Evidence—Ancient Right. 


No fixed period has been laid down within which a right by prescription may he 
gained in this country, The evidence must be such as to justify the Court in 
inferring the existence of a valid ancient right, having regard to the nature of that 
right and the circumstance under which it has been exercised. 

Tus was a suit to establish an alleged right to use the waters 
of a tank for irrigation, and also to recover from the defendant 
the sum of rupees 28, as damages occasioned to the plaintiff by 
the defendants’ interruption of the use of the right, whereby the 
plaintiffs’ crops had been dried up and ruined, 

The Moonsiff gave the plaintiff a decree? on the ground that 
he had established the existence of the right in question; and 
being also of opinion that he had suffered some damage, although 
it was uncertain what the amount of that damage was, the Moon- 
siff directed that the precise amount should be ascertained in 
execution of the decree. The defendant appealed to the Zilla 
Court, and the Subordinate J: udge confirmed the decision. 

The point was raised in special appeal that the plaintiff having 
failed to prove the existence and use of the rich which he 
claimed for a period of at least 12 years, no decree declaring 
that right ought to have been passed, 


Baboo Nalit Chandra Sen for appellants. 


Baboo Nabakrishna Mookerjee for respondents. 


Jackson, J.— I think we are not called upon to reverse the 
decision of the Courts below. I am not aware that, in any case 
yet decided, it has been finally laid down that any particular 


* Special Appeal, No. 2227 of 1868, from a decree of the Subordinate Judge of 
West Burdwan, dated the 2ist May 1868, affirming a decree of the Moonsiff of 
* Bishtopore, duted the 18th March 1868, 
44—C 
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* 4869 period is necessary to the establishment generally of what is called 
gues 8 prescriptive right. The Legislature has, probably, with very 
miss good reason, abstained from laying down any precise rule, and 
Tpossnara it is not, I think, the province of the Courts to usurp the functions 
of the Legislature, and to lay down a positive rule. It seems to 
. me that cases are quite conceivable in which the plaintiff might 
not be able to give evidence of actual use for more than four 
or five, or six years, and yet the circumstances might be such 
that a Court would be warranted in inferring the existence 
of a right. In this case the plaintiff went very much beyond 
that. He called witnesses, of whom one went to prove the enjoy- 
ment of this right for 10 qr 20 years; another for 10 years; and 
the third from a period extending as far back as he could 
remember. I think that the Courts below intended to infer, from 
that evidence, the existence of a valid ancient right, and that 
they were justified in so doing. 
The respondents are entitled to their costs in this appeal. 


Manrxsy, J.—I am of the same opinion, I think it is quite 
clear that in this country, while the law recognises that rights 
may be gained by long and continuous enjoyment, or, in other 
words, by prescription, no fixed period has been laid down, within 
which such rights may be gained. It is true that there are 
some considerations which would make it convenient to have 
such a recognised period ; but, on the other hand, it is perfectly 
clear that the circumstances under which the right is exercised, 
and the nature itself of the right which is claimed, would give 
rise to very different inferences in different cases as to the exist- 

‘ence of the right, and this would render the fixing of an arbi- 
trary period unadvisable. 

The vakeel for the appellant has attempted to show that a 
certain fixed number of years has been defined as the period 
within which the existence of this right may be inferred, and has 
relied upon the case of Joy Prokash Sing v. Ameer Ally (1). But 
J think it is perfectly evident, upon a consideration of that case, 
that the Chief Justice, who delivered the judgment, sitting with 
Me. Justice Dwarkanath Mitter, most carefully abstained from 


(9 W. RB, 91, 
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laying down any such thing. In that case the Zilla Ji udge, 1869 
upon ascertaining that it was impossible that the right could have peti 
existed for more than 25 years, came at once to the conclusion mhaey 
that the claim of right, by prescription, could not be established. Jaoannarit 
The Court held that, in coming to that conclusion on that ground, 

he was wrong, and remanded the case to him for re-consideration, 

with the directions “that the Judge should find whether the 

‘eright was exercised and was ancient, that is to say, whether 

“it was so ancient as to confer a right ;” and the only passage 

in which any defined number of years is mentioned, is where the 

Chief Justice says :—“ I am inclined to think that, by analogy 

“ to the Indian Limitation Act, an adverse and uniliterrupted use 

“ of an easement for 12 years would confer a right to it.” That, 

in itself, is not an expression of a final opinion, but an expres- 

sion of an inclination of opinion; and. it is by no means an 
expression even of an inclination of opinion that a period of 12 

years would, in all cases, be necessary and sufficient, But, in 

truth, it is not an expression of any opinion at all, but only an 
expression of what was passing through the Judge’s mind at that 

time. The Chief Justice, seems to me, expressly to guard himself 

from giving a final opinion, in the direction to the Zilla 

Judge, which is the important part of the judgment, only says 

that the exercise of the right must be “so ancient as to confer 
aright,” leaving it wholly undefined what that period would be, 

It appears to me that, all that the-Judge in this case has consi- 

dered is, whether the evidence establishes satisfactorily that the 

user has been sufficiently ancient to support the claim, and he 
considers that it does so. There is upon the record ample evi- 

dence to support that finding, and I think it is sufficient, although 

the Judge does not find specially for what number of years the 

right has been enjoyed. 
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Before Mr. Justice L. 8. Jackson and Mr. Justiee Markby. 


SRIMATI DEBI (one ov rar Derenpants) v. MADAN MOHAN SING 


7 (Puatntirr. )* 


Onus Probandi—Boné fide Sale, 


In execution of a decree, the judgment-debtor’s right, title, and interest in a certain 
property was attached. The plaintiff thereupon preferred a claim under conveyanfes 
from the judgment-debtor, but it was rejected, and the property was sold. ‘The judg- 
ment-creditor purchased the same at ihe auction, and sold it to the defendant, who 
ousted the plaintiff, who thereupon sued to recover possession under his conveyances, 

Held, that the enus was not cntircly upon the plaintiff to prove bona fides of the 
sale, but that the evidence addnced by the defendant should be examined also. 

Ishan Chandra Das v. Rukimudin Sowddagar (1) distinguished, 


Tus was a suit for recovery of possession of 11 bigas and 9 
katas of land, upon the allegation that the plaintiff had pur- 


* Special Appeal, No, 2231 of 1868, from a decree of the Officiating Judge of 
Midnapore, dated the 27th May 1868, reversing a decree of the Principal Sudder 


Ameen of that district, dated the 6th February 1868. 


(1) Before Sir Barnes Peacock, Kt, Chief’ 
Justice, and Mr. Justice Mitter. 


MUNSHI ISIIAN CHANDRA DAS axp 
ANOTHER (DEFENDANTS) &. RUKIMUD- 
DIN SOWDAGAR (Ptarntirr.)t 


Tur judgment of the Court was deli- 
vered by 


Peacock, C, J.—We think it clear that 
the Judge, in his judgment, has laid down 
several erroneous principles of law. In 
the first place he says that the onus was 
on the defendant to prove the alleged 
malé fides of the transaction in question, 
and he has failed to prove it. The suit 
was brought to set aside an order of the 
Small Cause Court, in which that Couwt 
had held that the decd was mald fide. 
The onus, therefore, lay on the plaintiff 
to prove not only that the deed was exe- 


t Special Appeal, No. 1362 of 1868, fram a 
decree of the Judge of Chittagong, dated the 
28th February 1868, reversing a decrce of the 
Sudder Ameen of that district, dated the 
1dth March 1867. 


cuted, bat that it represented a real and 
honest transaction between the parties. 
The Judge says that the kabala has been 
attested and proved by the attesting wit- 
nesses. We do not think that the lower 
Court disputed that fact, but what the 
lower Court did dispute was that, al- 
though the deed was executed, there was 
no consideration for it so as to make it 
binding on a creditor. 

Then again the Judge says that, in a 
talooki potta granted to the plaintiff by 
the zemindar, mention is made of the 
above kabala, thereby treating the fact 
that the zemindar believed the potta to be 
genuine, without having any evidence 
before hin, as a guide to himself, the 
Judge, respecting the mode in which he 
should determine the case, upon the evi- 
dence adduced. We cannot say that the 
Judge would have upheld this kabala, but 
for the erroneous opinion which he ap- 
pears tu have entertained as to the law, 

It may be as well to remark that, with 
respect to the Bimama, viz., the purchase 
under the exveution, the Judge says, in 
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chased the same from Rajnarayan Roy under two conveyances, 1° 


and was in possession thereof. That Gopinath Roy, who held S*™41 Dssr 
a decree against Rajnarayan, caused the property, 8 bigas and 9 Mr4x Moray 
katas of the said land, to be attached and put up to sale in execution 
of his decree. That the’ plaintiff's claim to the same was rejected, 
and the property in dispute was sold. That Gopinath purchased 
the property at auction-sale, and sold it to the defendant 
. Srimati, who ousted the plaintiff from the whole 11 bigas and 
9 katas. 
The defendant, Srimati Debi, stated in her written statement 
that she had purchased the property from the purchaser at the 
auction, and has since been in possession thereof. 
The Principal Sudder Ameen found that the judgment-debtor 
had all along been in possession of the property in dispute, and 
that the sale to the plaintiff was collusive and benami for the 
benefit of the judgment-debtor. He, accordingly, dismissed the suit. 


effect, that such a sale could have taken 
place without any fraad having been com- 
mitted or intended, and then he adds :— 
“The onus was upon the defendant to 
prove the alleged fraud, and that he has 
utterly failed to do.” We have already 
pointed out that the onus was on the de- 
fendant. The decision of the Judge must 
be reversed, and the case remanded to 
be re-tried de novo upou regular appeal. 
The costs to abido the event, Having 
remanded the case, we think it right to 
call it up, and hear it ourselves upon regu- 
lar appeal, as we have done in other simi- 
lar eases.” 

‘The case having been transferred and 
called up for argument end heard on regu- 
lar appeal, the Court said :— 

It appears to us that the decision of the 
Judge, reversing the decision of the Sud- 
der Ameen upon the question of fraud, 
was most unsatisfactory. The kabala 
was executed upon the very day on which 
the defendant obtained his decree, and 
the decree under which the plaintiff pur- 
chased a part of the property, was an old 
standing decree obtained by default, and 
which the parties never attempted to exe- 


cute, until it became necessary to defeat 
the defendants. We think the parties 
and the witnesses must have langhed in 
their sleeves, and chuckled at the manner 
in which they had hoodwinked the Judge, 
when they induced him to believe that 
the transaction was an honest one, and to 
reverse the decision of the native Judge, 
who had seen into the fraud. I never 
saw acase myself in which fraud was 
more patent than it is in the present, 
Having called up the case upon regular 
appeal from the decision of the Sudder 
Ameen, we uphold his decision, and the 
plaintiff will pay the costs of the special 
appeal and the costs in the lower Appel- 
late Court. 

If in cases in which there is an appa- 
rent attempt to defeat a deerce by a bill 
of sale of the debtor’s property, Judges 
would examine minutely as to the mode 
in which the purchase-money for the bill 
of sale was paid, and how it was dealt 
with, they would be more likely to detect 
the fraud, which, in cases of this sort, are 
frequently attempted to be palmed upon 
them, 
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1869 On appeal, the Judge held that, as the plaintiffs deeds of sale 
SuTMarE Den had been registered before the decree, the plaintiff's purchase was 
Magn Mowax proved. That it was for the defendant to shew that the sale was 

a benami transaction, but she had failed to do so; that the plain- 
tiff had proved his possession, and that the transaction was bona 
Jide. He, accordingly, passed a decree in favor of the plaintiff. 

The defendant appealed to the High Court, on the following 
grounds :—That there was n0 decision as to the passing of the | 
consideration; that the onus was wrongly thrown on the defend- 
ant; and that the finding of the fact of plaintiffs possession was 
based upon ‘no evidence. 


Mr. Twidale and Baboo Tara Prasanna Mooherjee for the 
appellant. 


Baboo Ashutosh Dhur and Baboo Bhawani Charan Dutt for 
the respondent. 


Jackson, J.—I think the special appeal in this case fails. 
Jt is contended that this was a case in which the burden of 
proof lay entirely upon the plaintiff, and it was superfluous 
to look at the evidence for the defendant, until the plaintiff had 
made out a complete case, the fact being that the plaintiff sued 
to establish his right to certain lands, after the claim advanced by 
him in execution of the decree of third party had been rejected. 

The plaintiff proved his purchase from the judgment-debtor, 
previous to the attachment of the land, and showed that he had 
got possession under that purchase. The defendant impugned 
this sale, declaring it to be fraudulent. : 

It is said, on the side of the special appellant, that this being 
a suit to get rid of an order passed in execution of a decree, it 
lay upon the plaintiff to show that the sale was bona fide, 
and we are referred to Ishan Chandra Das vy. Rukimuddin 
Sowdagar (1), in which the learned Chief Justice laid down that 
it was not for the defendant to prove mala Jides in such a case, 
but for the plaintiff wholly to prove the bona fides of the deed 
on which he relied. 


(1) Ante, 326. 
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That case was quite distinguish¢ble from the present one. That 1869 

was a case in which the Court of Small Causes had decided Suuat: Dent 
against the deed, and the suit was for the express purpose of Manan tomas 
getting rid of that decision, and of setting up the deed in ques« ’ 
tion, Here the plaintiff only undertook to establish his right, 
The point on which his claim had been rejected in execution of 
the decree was that of possession. This possession he has proved 
affirmatively. Both parties adduced evidence in support of their 
respective contentions as to the bona fides or otherwise of the 
deed. The Judge was quite right in looking at the evidence on 
both sides ; and in holding that the deed was valid and bond Jide, 
no case of the contrary character being made out. The judg- 
ment of the Court below must be affirmed with costs, 


Manxsy, J.—I am entirely of the same opinion, I really 
don’t understand what it is that is said to be wrong in the way 
in which the Judge has dealt with the case. The plaintiff ‘and 
defendant both gave evidence, and the Judge examines, tests, and 
contrasts the evidence given by either party, and then comes to 
aresult in favor of the plaintiff. If this is not, what is the 
duty of a Judge to do in every case? I don’t know what is. 
T think it was the bounden duty of the Judge to consider the 
evidence on both sides as a whole, and that the mode of dealing 
with the case suggested by the appellant, by which the Judge is 
to break up the evid@ice into parts, and consider separately what 
inference is to be drawn from each, guided by some supposed 
rules of presumption, and that he is to march thus from pre- 
sumption to presumption, until he arrives at a final presumption 
in favor of one side or the other, is a ‘sort of proceeding which 
the law never recognised, and would infallibly lead to the most 
unfortunate results, 
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Before Mr. Justice Norman and Mr. Justice E. Jackson. 


KANTIRAM anv anoturr (Derenpants) 0. WOLI SAHU (Puaix- 
vire.)* 


Pre-emption among Hindus— Vicinage. 


There is no judicial finding to the effect that the custom of pre-emption is recog- 
nized among the Hindus of the Province of Behar. 

Yt is doubtful whether even, under Mohammedan law, the owners of two adjacent 
Jakhiraj estates, wholly unconnected with one another, could cither of them claim a 
right of pre-emption on the ground of vicinage. No such right of pre-emption on 
the ground of mere vicinage has been known to exist among Hindus. 


Mr. C. Gregory and Baboo Rajendra Nath Bose for appel- 
lants, 


Baboo Debendra Chandra Ghose for respondent. 


Tr facts are sufficiently set forth in the judgment of the 
Court, which was delivered by 


Norman, J.—This was a suit for possession of 51 bigas of 
lakhiraj land in Pergunna Futtehpore Singhya, in the district of 
Purneah. The plaintiff claims, in respectpf an alleged right of 
pre-emption, as owner of a plot of lakhiraj land forming the 
northern boundary of the land ‘in dispute. All parties, the plain- 
tiff and the defendants (vendors and purchasers of the land) 
are Hindus. ‘he case was tried before the Judge of Purneah, 
Mr. Muspratt. The defendants objected that there is no right 
of pre-emption amongst Hindus. The Judge raised the issue— 
“Can the right of pre-emption be ever used by.a Hindu 
within the Province of Behar?” He says that all the parties 
are Hindus of Chakla Behar. He cites two cases: Fakir 
Rawot v. Sheikh Emambaksh (1), and Baboo Moheshee Lal v. 


* Regular Appeal, No. 179 of 1868, from a decree of the Judge of Purncah, dated 
the 1st June 1868, 


(1) Case No, 1116 of 1861; 28th Sept. 1863, 


15 June, 1869 
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Christian (1), and treats it, aa’ decided by these cases, that 1869 
the Mohammedan custom of pre-emption has been adopted by Kawa Ror 
the Hindus of the Province of Behar, and is, therefore, bind- Wort Sanu. 
ing on them. He declares that the plaintiff has established his 
tight to pre-emption. * 

From this decision there is an appeal by the purchaser defend- 
ants. We are not aware of any case in which it has ever been judi- 
cially noticed, or even found as a matter of {act that, according to 
the customs of the Hindus in the District of Parneah, a right 
of pre-emption is recognized as existing amongst them. Neither 
of the decisions referred to by the Judge bears out his view. 
The first merely shew that the right where found to be now 
existing amongst Hindus, is regulated by the rules of the 
Mohammedan law of pre-emption. The Court expressly say that, 
“in districts where the existence of the custom has not been 
“judicially noticed, the custom will be matter to be proved.” 
In the second case the Court directed an issue whether there was 
such a custom binding on Christians in Bhagulpore. 

But even, supposing that a custom of pre-emption can be shown 
to exist amongst Hindus in Purneah,. or in any part of the 
Purneah District, another question lies behind, véz., whether the 
custom extends to give a right of pre-emption amongst Hindus 
on the ground of mere vicinage. We should entertain very 
grave doubt whether, if the parties were Mohammedans, there 
would be any right of pre-emption in the present case. The 
parties are simply owners of adjacent lakhiraj estates, the one 
wholly unconnected with the other. It is not suggested that 
the plaintiff would or could sustain any injury, or that his 
comfort or convéiience would be interfered with in any way, 
if the appellants be permitted to enjoy the property they have 
bought. 

Yn the Hedaya, Vol, 3, 562, it is said :— Shafei is of opinion” 
“that a neighbour is not a Shaf, because the prophet has 
“said Shaffa relates to ‘a thing held in joint property, and 
“which has not,been divided off; when, therefore, the pro- 


(1) 6 W. R, 250. 
45-—C : 


332 


1869 


Kantr Raw 


” 
Wott Sanu. 


Ben. Law Reports 
15 dune, 1869, 


HIGH COURT OF JUDICATURE, CALCUTTA [B. L. R. 


“perty has undergone a division, and the boundary of each 
“partner is particularly discriminated, and a separate road 
“assigned to each, the right of Shaffacan no longer exist. 
* Besides, the existence of the right of Shaffa is repugnant to 
“analogy, as it involves the taking possession of another’s pro- 
“ perty contrary to his inclination, whence it must be confined 
“solely to those to whom it is particularly granted by the law. 
« Now it is granted particularly to a partner; but a neighbour 
* cannot be considered as such; for the intention of the law in 
“ granting it to a partner, is merely to prevent the inconveniences 
“ arising for a division; since if the partner were not to get the 
“share, which is the subject of the claim of Shaffa, a new 
“ purchaser might insist on a division, and thereby occasion him 
“a great deal of unnecessary vexation. But this argument does 
“not hold good in behalf of a neighbours he is, therefore, not 
“entitled to the privilege of Shaffu. We, (i. ¢.,the Hanifites) 
“on the contrary, allege that the precept of the prophet, already 
“ quoted, is a sufficient ground for establishing the right of Shaffa 
“in a neighbour. Besides, the reason for establishing this right 
“in a partner, is the circumstance of his property being*continu- 
“ally and inseparably adjoined to that of a stranger, viz, the 
“ purchaser, which is injurious to him, because of the difference 
“ of a, stranger’s position.” Amongst Mohammedans, the right of 
pre-emption on the ground of vicinagemay be defeated if a man 
sells the whole of his house, excepting onl¥ the breadth of one 
yard, extending along the house of the Shafi.—Hedaya, Vol. 3, 
604. 

According tothe bettér opinion, it is applicable ofly tohouses and 
small pieces of land. See Baillie’s Mohammedan Law, page 474, 
note 1; page 471, note 3; and page 472, note 2. There is a saying 
of the prophets :—-“ Shaffa affects only houses and gardens. The 
“intention of Shaffa being to prevent the vexation arising froma 
* bad neighbour, it is said to be needless to extend it to property 
* of a moveable nature.”—Hedaya, Vol. 3, 591. 

In Abdul Azim v. Khondkar Hamid Ali (1), a Division Bench 
of this Court held that, even amongst Mohammedans, “ the right 
of pwe-emption does not extend to give a party aright to purchase 

: (1) Aate, 63. 
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a separate estate, merely because a part of it is conterminous with 
that of the Shafi.” 
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So far as we know, it has never been decided in any case that Wour Sai. 


any custom prevails amongst Hindus giving a right of pre-emp- 
tion to the owner of an estate adjacent to that sold on the mere 
ground of vicinage. In fact, the Courts have repeatedly refused 
to recognize such a custom; as, for instance, the Sudder Court of 


the N. W. Provinces in two cases referred to in Fakir Rawot v. - 


Sheikh Emambaksh (1). The same point was decided in the 
cases of Hjnash Kooer v. Shaikh Amjudally (2) and Nirput 
Mahtoon v. Mussamut Deep Koonwar (3). 

No evidence was given of the existence in Purneah of any 
custom amongst Hindus giving a right of pre-emption on the 
ground of such vicinage, and no such custom is even alleged by 
the plaintiff, and, therefore, we think it unnecessary to remand 
the case for the trial of an issue on the point. 

We reverse the Judge’s decree, and dismiss the suit with costs 
in both Courts. 


Before Mr. Justice Norman and Mr. Justice Jackson. 


SARADAMAYI CHOWDHRAIN (Praiytirr) », NABIN CHANDRA 
ROY CHOWDARY (Derenpanr.)* 


Act VIL, of 1859, 8. 2830—Dispossession—Adverse Claims. 


Four persons made separate applications to the Conrt, under section 230, Act VIII, 
of 1859, alleging that the defendant having obtained a decree against Goyern- 
ment for possession of fisheries in a suit to which they were no parties, had 
in execution dispossessed them of fisheries, of which they were severally in poa- 
session.. On' enquiry it appeared that each and several of the four applicants 
claimed possession of the same portions of the fisheries. The lower Court, 
holding that it was impossfble for each of several parties, setting up adverse claims 
to the same property to show that it had been bona fide his possession, and that 
he had been dispossessed from it, referred all parties to # regular suit. 


» Regular Appeals, Nos. 182, 184, 198, and 213 of 1868, from the decrees of the 
Judge of Rungpore, dated the 10th July 1868, 


(1) Case No, 1116 of 1861 ; 28th Sept, 1863. (2) 2 W. R., 261, (3) 8 W. Ry 3. 
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Held, that the Judge should have tried cach case by itself as between the appli- 
eanL aad the decree-hulder. 

Baboos Girija Sankar Mazumdar and Iswar Chandra Chucher- 
butty for appellant. 


Baboos Mohini Mohan Roy and Ashutosh Chatterjee for 
reapuudent. 


The facts are sufficiently set out in the following judgment of 


NogMan, J,—TuUese are suits or proceedings under section 
230 of Act VILL of 1859, The plaintifls in tlie several cases 
above mentioned, allege that Nabin Chandra Chowdhry, having 
obtained a decree against the Government for possession of certain 
jalkars, proceeded, in execution of that decree, to take poagession 
of fisheries, of which they severally were in possession, deseribing 
them by boundaries. They alleye that these fisheries had always 
belonged to them; that they were not parties to the decree 
obtained by Nabin Chandra, and, therefore, pray to be restored 
to possession. One judgment was delivered in all U® cases. 
The Judge says, a good deal of evidence has been taken, the 
result of which has heen to shew that. there are diversities of 
claims amongst the plaintitls themselves, each and several claim- 
ing possession of the same portions of the fisheries, and ail the 
claims are pretty equally supported by both oral and documentary 
evidence. It behoved each party complaining of dispossession 
under thre decree to shew, to the satisiaction uf the Court, that the 
property of which he had been dispossessed was bona fide in his 
possession, and this could never have been done by several par- 
ties complaining of dispossession of the same property to which 
they laid adverse claims. Te adds, [believe that -when the 
several applicants petitioncd under section 230, they had no 
personal knowledge whatever of the state of the said fisheries, 
or that their interests in them were conflicting or adverse to 
any one but the decree-holder. He dismisses all the suits, leaving 
the several plaintiffs to their remedy by suit. 

We are of opinion that this decree cannot stand. The effect 
of the decision is to put all the several claimants out of posses~ 
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sion, without any determination of the question, whether they 169 
were in possession or not at the date of the execution,---to leave Sanapa Mays 

iO WDHRAIN 
the deeree-holder in possession, and give him the bomense e 


Nasixn Cuay- 
advantage of being able to throw upon his adversaries the burden obi Be. 
of proof, not of previous possession, but of title. 

The nature of the point to be decided between each claimant 
and the decree-holder is not in any way affected, because there 
are many claimants, as will be evident from a practical illustra- 
tion. Suppose a person in possession of a house is dispossessed 
in execution of a decree against a third person to which he 
is no party. It is clear that his right to be restored to 
possession undef section 230, cannot in any way be affected, 
because in a similar proceeding, another person falsely alleges that 
he was in possession of the whole house, or truly alleges that 
he wasin possession of a part of it. Would the Judge say that, 
because such a claim is made by another, aman in rightful posses- 
sion may be turned into the street and left homeless, till, perhaps 
in twelve months’ time, a suit to recover possession can be heard, 
and finally decided on appeal. 

The@egislature may properly make the party alleging -dis- 
possession a plaintiff in the proceeding, thereby throwing on 
him the onus of proving his possession. If he fails to prove, to 
the satisfaction of the Court, that he was in possession, his claim 
must be dismissed, and he will ‘be left to his remedy to establish, 
not, his possession, but his title by an ordinary suit in the Civil 
Court. The 230th section does not appear to us to contemplate 
the adjudication of any question between adverse claimants, 
It is easy to put cases where two several parties have been in 
possession of the same property, of which they cannot be deprived 
in execution of a decree against a fourth person. In such 
cases eaele might be entitled to a decree, declaring what his 
possession was, and that he is entitled to be maintained i in it, 
notwithstanding the proceedings in execution. 

The question in each case is perfectly simple, and each case 
should have been tried by itself. If the claimant was in pos- 
session, though without a good title, he cannot be dispossessed 
in execution of a decree against a third person to which he 
was no party. On the other hand, if the party against whom the 
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1869 decree was obtained was in possession, though without a good title, 
Sanaa Maxr it isclear that, in execution of a decree, the person, who is declared 
CHowDHRAIN x iy i 2 
° to have acquired the rights of the party actually in possession, 


Nasin CHay- . : ey 
eh Bor is entitled to be placed in the same position as the party whose 
rights he has acquired; and no person, not in actyal possession 
or receipt of rents, can come in under section 230 to resist the 
execution of the decree. He must, like any other person out 
of possession, be left to enforce such right as he has in a regular 
suit. With all respect for an opinion which scems to have been 
expressed by Mr. Justice Mitter in djoo Khan v. Kristo Per- 
shad Lahoory (1), it appears to us that the question under section, 
230 is not properly a question of title, though in a case of the 
claim of an incorporeal right, such as that of fishery, evidence 
of possession might be to some extent evidence of title. 

The Judge very rightly says that section 230 provides only 
for disputes between the decree-holder and the party dispossessed 
under the decree. In cases, like the present, the sole questions 
under section 230 are: Was the claimant really and bona jide 
in possession of the fisheries claimed at the time of the execu- 
tion of the decree? Was he dispossessed by the decr@holder 
in execution of the decree? It is suggested by the vakeels on 

_ both sides that the whole of the evidence has not been taken, and 
we, therefore, remand the cases to the. Judge for the trial of 
the above-mentioned two issues. The Judge will try the issues 
and return to this Court his finding thereon, together with 
the evidence. 


Q) 8 W.R,, 477. 
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Before Mr, Justice Bayley and Mr. Justice Hobhouse. 


PYARI MOHAN SING anv anotner (PLarntirrs) v. MIRZA GAZI ann 
oTHeRs (Derenpants.)* 


Pleading—Parties— Practice— Costs. 


Each of twoshareholders in a talook sued, separately for his share of the rent 
due from a tenant who held under one kabuliat, 

Held, that when both the shareholders were before the Court, though in different 
suits, the suits were maintainable, but that no more costs were to be awarded to the 


plaintiffs than if they had sued jointly. e 


Baboos Ramesh Chandra Mitter and Rashbehari Ghose for 
appellants. 


Baboo Chandra Madhab Ghose for respondents, 


The judgment of the Court was delivered by 


Hosgouss, J.—These were suits for arrears of rent of the 
years 1274 and 1275 (Tipperah era), and they were brought at 
one and the same time before the same Revenue Court for the 
full amount of the arrears said to be due for the years I have 
mentioned ; but in the one case the plaintiff sued for a 10-anna, 
and in the other the plaintiff sued for a 6-anna, share of the same 
rents. The defendants in each of the suits denied that any arrears 
of rent were due, and urged that the suits could not proceed sepa- 
rately, because the plaintiff in the two suits were proprietors of 
an undivided estate, and because the kabuliat on which the 
plaintiffs sued was given to the plaintiffs jointly, and not separately. 

The first Court held that the defendants had agreed to pay the 
renta separately, and had not proved that they had paid those 
rents, The first Court gave the plaintiffs in each case a decree. 

The lower Appellate Court took up the two cases together, and 
held that, inasmuch as the two plaintiffs had collected the rents 


* Special Appeals, Nos. 2701 and 2702 of 1868, from the decrees of the J udge of 
Tipperah, dated the 17th August 1868, reversing the decrees of the Deputy Collector 
of that District, dated the 27th May 1868. 
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)__ijmali up to the year. 1274, they could .not sue separately, 


Monax but together, and because they did not so sue, the lower Appel- 


late Court dismissed both the suits. 

In appeal before us it is urged that when the defendants had 
agreed and acquiesced in the division of shares, the lower 
Appellate Court was wrong in dismissing the plaintiff's claim. 
If the special appeal had been entertained by us simply on 
this ground, it is probable that we should have had to remand the 
case to the lower Appellate Court, because it appears to us that 
that Court has not given any judgment upon the issue distinctly 


15 June, 1806 


4 


raised between the parties as to whether ornot there was an * 


agreement or acquiescence on the part of the defendants to pay 
rents to the proprietors separately in the shares which the pro- 
prietors claimed, but we think that the lower Appellate Court’s 
judgment was wrong on other grounds. 

We think that in this case the circumstances are peculiar. 
Whether the kabuliat was a kabuliat which by its terms 
expressed separate shares or not, and whether the defendants did 
or did not agree to pay any separate shares, does not seem to us 

to be very material in this case, because this is not a “ase in 
which only one or more out of several shareholders are present 
in Court, and in which the other shareholders are not present ; 
but it is a case in which both the shareholders are present before 
the Court as plaintiffs representing the whole 16-annas of the 
claim, and that too in suits which from the very first were tried 
together. The defendants also are present in the two suits thus 
tried together, and they admit that the plaintiffs in these two 
suits do represent the whole of the claim, This is not, therefore, 
acase, such as is represented by the Judge, in which very great 
hardship may be inflicted on ryot litigants by a variety of suits, 


on a variety of claims; in a variety of Courts, but it is one in* 


which all the parties are present before the same Conrt, and at 
the same time, and in which the suits are heard together as if one 
suit. In such a case we do not know of any law or procedure 
so absolute as to prevent the Judge from doing justice between 
the parties. He had, on the one side, certain plaintiffs claiming 
the whole 16-annas of rent, and on, the other side certain defend- 
ants admitting these plaintiffs to be the 16-anna proprictors, and 
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admitting the rate of rents claimed, and only denying that they 
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had not been paid. In this case we think that it would have Prant Moran 


been more right and more Just if the lower Appellate Court 
had made one case out of the two, and had done justice between 
the parties upon the metits. 

We think, therefore, that the judgment of the J. udge must be 
yeversed, and the cases must go back to the Judge, and that he 
must try as if they were one case between the plaintiffs and 
the defendants, whether, on the evidence on the record, the de- 


fendants have paid the whole or any part ofthe rents in question, 


The costs of all the Courts will abide the result of the ulti- 
mate decision of the Judge; but in awarding those costs, the 
Judge will be careful not to give more costs than he would have 
given had these suits been instituted in the first instance as one 


suit. 
eee eee 


Before Mr. Justice Norman ant Mr, Justice E. Jackson. 
KHUB LAL (Peaistirr) x, GUINA ILAZARI anv oraers (Duvenpanrs.)* 
Right to Settlement— Separately Numbered Estates. 


Certain lands accreted to an estate, No. 667, and were temporarily settled as a separ- 
ate estate, No. 3148, Daring the currency of this settlement, the owner sold his 
rights and interests in 667 to the plaintiff ; and in 3148 to the defendants, On the 
expiry of the temporary settlement, the pl ff as owner of the parent estate, sued 
to establish his right to the permanent settlement of 3148, 

Held, that the suit would not lie, and that the plaintiff had no claim to have a set- 
tlement of 3148, 





One Ramlal was the owner of an estate, Mauza Madanpur, 
bearing a number, on the towji of the Collectorate, 667. To this 
some alluvial land accreted, of which a temporary settlement was 
made with Ramlal under a number, 3148, in the towji. In 1865, 
Ramlal sold all his rights in No. 667, describipg it by that 
number and as the Nizamut mehal, making no allusion whatever 
to any churs as appertaining thereto. At the same time he sold 


all his right and interest in 3148 to the defendant. The tempo- 


rary settlement of 3148 expired ip 1867. On the expiry of the 


* Special Appeal, No. 2280 of 1868, from a decree of the Subprdinate J: udge of 
Bhagulpore, dated the 30th June 7868, affirming a deerce of the Moonsiff of 
Tegra, dated the 11th February 1868, . 
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“1869 temporary settlement of 3148, the plaintiff, 4s owner of 667, the 
Kunvs Lav original estate, claimed and ultimately brqught this suit to esta- 
Pua blish his title to the permanent settlement of 3148, 

The suit was dismissed by the first Court, and that decision 
was affirmed on appeal. 





Baboo Kali Krishna Sen for appellant. 
Baboo Khettra Mohan Mookerjee for respondents, 
The judgment of the Court was delivered by 


Norman, J. (after stating the, facts as above).—We are of 
opinion that the decision of the lower Court is perfectly correct. It 
seems to us that, when No. 3148 had completely formed, and more 
particularly after it had been ‘assessed and settled as a separate 
estate with a separate jumma, as provided for by section 1, Act 
XXXII. of 1858, it became for all purposes a distinct estate, and 
was capable of being sold, or otherwise dealt with as such by the 
owner of the estate to which it had originally accreted; that, when 
Ramlal sold the original estate without any words, shewing that he 
meant to convey the new estate or any right in it to the purchaser, 
the purchaser of the original estate acquired namore interest in 
the new estate than he did in any fruit or profit which had been 
produced by that estate before the date of his purchase. So much 
for the plaintiff's supposed title. As to the title of the defendant, 
we think it is clear that, by the conveyance of all the rights and 
interests of Ramlal in the new estate 3148, he, as purchaser, 
acquired, not only the rights and interests of Ramlal under the 
temporary settlement, but his right to ask for and obtain the per- 
manent settlement after the expiration of the temporary settle- 
ment, ks 

In our opinion the appellant’s claim is without the slightest 
foundation, either in law or justice, and we would dismiss the 
appeal with costs. . : 


Ban. Law Reports, 
46 June, 1869, 
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s 
Before Mr. Justice Norman and Mr. Justice . Jackson. 


MUNSHI MANIRUDDIN AHMED (ons oF THe Derexpanrs) ». BABOO 1869 
RAM CHAND anp ornens (Piaintires.)* March 28. 





Multifariousness—Procedure. 


A suit against five defendants, including claims of the most miscellaneous 
character against each defendant, was dismissed by the first Court, on the ground of 
multifarionsness. The Subordinate Jndge, on appeal, held, that plaintiff was in 
any case entitled to a decision on one of his claims ; and further held that the suit 
was not multifarious. Held, on special appeal, that the Court could not select one 
claim on which to proceed, when plaiatiff insisted on pregsing all. 

Held, further, that the plaint was multifarious ; and though it would not be 
permissible for defendant to take that objection for the first time after the case had 
been fully gone into on the merits, yet, as the objection had been taken originally, 
the suit was properiy dismissed by the first Court. 


Mr. C. Gregory for appellant. 
Mr. R. E, Twidale for respondent. 


Norman, J.—Tuis is a suit against five different sets of 
defendants, It includes claims against the first defendant, 
Maniruddin, for three pieces of land in his possession, and to set 
aside a lease granted by one Puran to Mati Lal in 1256, Mulki, 
or in other words 1848; against the fourth defendant, Munshi 
Jowhar Ali, for one piece of land in his possession; the fifth defend- 
ant, Baboo.Dhanpat Sing, for one bamboo clump in his 
possession ; against the defendant No. 2, Kali Prasad, the son of 
Mati Lal Mahajan, forfour kabuliats which Mati Lal is said to 
have received from Puran, the husband of the 3rd defendant, 
Chitan Dye. It includes claims of the most miscellaneous 
character againsteach single defendant, as for instance, to cancel 
a lease dated in 1862 from Mati Lal to the first defendant ; to 

‘have the boundaries of the land claimed against the first 
defendant laid down ; to re-open a passage which has been closed 
apparently by the first defendant, 

* Special Appeal, No. 2161 of 1868, from a decree of the Subordinate J: udge oi 


Purnesh, dated the 28th May 1868, reversing a decree of the Sudde: Ameen of that 
district, dated the 8th November 1867. 


Ben. Law Reports, 
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91869 The plaint ends by stating that ‘the cause of action arose in 


ie Bhadra 1271 (August 1865), and winds up with a claim for 
Aumep — mesne profits from that date of all the properties, without dis- 
Banoo Ram tinguishing or attempting ‘to distinguish the liability of the 
CHAND. * . 
several defendants. The defendants put in their several answers. 
They objected that the suit was multifarious ; and the first Court 
dismissed the suit on that ground, saying that the plaintiff could 
not include in one suit distinct causes of action against different 
persons, 

This decision was reversed by the Subordinate Judge, on 
appeal. He says that the proper stamp fec in the plaint having 
been paid, even if there was a misjoinder, the plaintiffs became 
entitled to the adjudication of at least one of their claims. He 
goes on to decide that the plaint is not multifarious. The Subor- 
dinate Judge’s first observation would have had some force, if 
the plaintiff, on the objection being raised, had prayed for leave 
to withdraw his suit against all the defendants, except one, or 
one set of them. Had the plaintiffs done this, the first Court 
might, perhaps, have permitted the suit to proceed against such 
defendant or defendants alone, ordering the plaintifis to pay 
the costs of the others. But the Court could not exercise that 
option for plaintiffs who insisted on their right to proceed 
against all the defendants. 

It is clear that such a joinder of claims as exists in the present 
plaint is not permitted by section 8 of Act VIII. of 1859, In 
one case, like the present, Cazi Muzhur Hossein vy. Dinobundoo 
Sen (1), Mx. Justice Phear said, “there are forty or fifty. 
“ different causes of action, and it would be a perversion of all 
“principles of justice to allow them to be included in one suit.” 
The objection is not on the ground that the stamp is insufficient. 
The Chief Justice in delivering the judgment of the Full Bench, 
Raja Ram Tewari v. Lachman Prasad (2), a case very like 
the present, says:—‘ There is no clause which authorizes 
« different causes of action to be joined in one suit against several 
“ parties, when each of those parties has a distinct and separate 
“interest. It would be just as reasonable to sue four defendants 


(1) Bourke, 8. {2) Case No. 228 of 1865; 7th June 1867. 


Law Reports, 


June, 1869, 
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* on bonds given by each of them, or even to join with them a 
“few other defendants for trespassing on the plaintiffs’ lands, as 
“it was to join all the defendants in the present suit. Sucha 
* joinder in one suit of distinct causes of action against different 
“ defendants, complicates the case before the J udge, and renders 
“it exceedingly difficult for him, in dealing with the case of 
“each defendant, to exclude from his consideration those pors 
“tions of the evidence which may not be admissible, though 
“admissible against one or more of the others. Moreover, it is 
“vexatious and harassing to the different defendants. Such a 
“ procedure renders it almost compulsory on all the defendants 
“to be present either in person or by their pleaders, whilst the 
“ case is going on against the others in respect of matters in which 
“they are not interested ; and, moreover, it is harassing and in- 
“convenient as regards the attendance of witnesses of the several 
“defendants, as it renders it necessary for the witnesses of each 
“to be present and to be detained while the case of the others is 
“being heard and determined.” The Court, in that case, merely 
oes on to say, that Judges ought to reject plaints when brought 
against several defendants for causes of action which have accrued 
against them separately, and in respect of which they are not 
jointly concerned. . 

No doubt, it is too late for defendants to raise the objection with 
effect after the case has been fully tried and decided on the 
merits. But it seems to us clear that the objection is one which 
a defendant has a right to raise on the settlement of issues, or 
on a motion to take the plaint off the file. He is not to be 
prejudiced, because a Judge has in his absence inadvertently 
admitted a plaint which is plainly multifarious. Baboo Mati 
Lal v. Rani (1). 7 

We might have ordered that the plaint should be returned for 
the purpose of amendment, if we had seen any reason to think 
that’ the plaintiffs had a good cause of action, and have merely 
made a mistake in not bringing their suit in proper form. But 
we do not think that such is the case. 

Here, if the cause of action had been stated to be to set. aside 
the lease by Puran to Mati Lal in 1256, all three defendants who 

Q) 8 W. R., 64. 
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___1869 _ claim, or are supposed to claim under that lease, might have been 
y Mex, jomed as defendants, the suit would have been founded on one 
ATED, single cause of action, though the interests of the defendants in 
Banoo Raw separate parcels conveyed by that lease might have been dif- 
ferent. But that is not what the plaintiffs want. They probably 
knew perfectly well that any such suit would be barred by limit- 
ation, The plaintiffs have apparently been out of possession at 

least since 1849. 

Their plaint is involved and ambiguous, and it seems to us that 
this obscurity does not arise merely from ignorance or want of 
skill on the part of the person who drew it, but that its obscurity 
is not without a purpose. The plaint contains no clear state- 
ment as to the time at which the cause of action arose or at 
which the plaintiff was dispossessed. There is a vague and 
unintelligible statement as to some dedication of the property for 
the expenses of the worship of an idol ; there is no direct charge of 
fraud, but some ridiculous and meaningless statements as to col~ 
lusion between the several defendants, The plaintiffs say that 
their cause of action arose in Bhadra 1271, the date on which 
the plaintiffs became aware of the facts, and the frauds practis- 
ed by the defendants. There is nothing to le&d to the infer- 
ence that they were not in possession jointly with Puran in 
1849; that they did not know,or that they were not bound to know 
every thing that he, their brother and co-sharer, apparently in 
joint possession with them, thendid, There is nothing to show 
that they ever had any possession since the date of the lease by 
Puran to Mati Lal in that year, or that having been in possession 
since that time the defendants ever joined in dispossessing them. In 
Bhadra 1271, according to the plaintiffs’ own shewing, the interest 
of all the several defendants were perfectly separate and distinct, 
We think that the suit was most properly dismissed by the first 
Court as being multifarious. . 

We reverse the decision of the Subordinate Judge, and dismiss 
the suit with costs in all the Courts. 
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Before Mr. Justice Norman and Mr. Justice EB. Jackson. 


UPENDRA MOHAN TAGORE anv orners (Decreg-nopers) », 1869 
TAKALIA BEPARI anp axoruen (JupoMent-peprors.)* March 29, 


Execution—Limitation—Instalment-Bond. 


Upon an application for execution being made, the judgment-debtor executed in 
Court an instalment-bond, by which he bound himself to pay his debt by half-yearly 
instalments in the months of Magh (January and Febrnary) and Bhadra (August 
and September) of each year; and it was stipulated that, on failure to pey a single 
instalment, the whole of the bond might be realised by execution. A decision was 
given accordingly, and the instalment-bond was filed. 

The judgment-debtor did not pay ‘the instalment due in August and September 
1864, till a few days after the expiry of that month. He did not pay the instal- 
ment of January and February 1865 at all, but subsequent payments were made and 
accepted. In December 1867 and January 1868, the decree-holder applied to execute 
the decree and realise the whole amount of the bond. 


The lower Appellate Court, holding that time ran from the fixst default in August 
and September 1864, dismissed the application. 
Held, by High Court on appeal, that the application was not barred, and that 
time ran from J: apuarg and February 1865. 
.  Baboos Srinath Doss and Kali Prasanna Dutt for appellants. 
The respondent was not represented. 


Tue facts are fully set out in the judgment of the Court, 
which was delivered by : 


Norman, J.—Upendra Mohan Tagore, as executor of the 
late Prasanna Kumar Tagore, applied for execution of a decree, 
dated in April 1853, against Garibulla Bepari and others. The 
facts are jthat, on the 29th of September 1858, the defendants 
executed » bond for payment by instalments of 50 rupees, pay- 
able in Bhadra (August and September) and Magh (January and 
February) of: each year, with a stipulation that, if they failed to 
pay a single instalment, the whole amount of the bond, including 
@ part which,had been remitted, should become due, and plaintiff 


* Miscellaneous Special Appeal, No. 435 of 1868, from an order of the Officiating 
Judge of Zilla Rungpore, dated the 17th August 1868, reversing an order of the 
Suddex Ameen of that district, dated the 28th of March 1868. ~ 
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1809 should be entitled to realize the same by execution. The decree- 
Urexpra holder admitted by his vakeel in Court his assent to these terms, 
Taconn and it was ordered “that the case be decided according to the 
Takata — terms of the instalment-bond.” A copy of which was ordered to 

be kept in the record. 

The instalment due in Bhadra 1271 (August and September 
1864) was paid on the 5th of Aswin 1271 (20th September 1864). 
The instalment due in Magh 1271 (January and February 1865) 
was not paid, but subsequent payments were made; the last of 
which is said to have been in Paush 1272 (December 1864 and 
January 1865.) The application for execution was in Paush 
1274 (December 1867 and January 1868.) 

The first Court held that, as the application for execution was 
within three ycars of the time when the defendant failed to pay 
the instalment of Magh 1271, it was within time. 

The Judge calls the proceeding an action for execution, and 
holds that limitation runs from the first default, 7 ¢., in Bhadra 
1271, notwithstanding subsequent payments. He refers to the 
case of Hurronath Roy v. Maherulla (1). That case, however, 
turns on the construction of section 4 of Act XIV. of 1859.- 

The question in the present case depends on the construction 
of the 20th section of that Act. The effect of the order of the . 
Court that the case should be decided according to the instal- 
ment-bond, a copy of which was tobe kept with the record, 
appears to us to have been to add a condition of defeasance to 
the decree, by the terms of which, so long as the debtor conti- 
nued to pay the instalments, the decree-holder was precluded 
from executing his decree. ao 

The instalment duc in Bhadra 1271 was not paid till a few 
days after the end of the month of Bhadra. There is nothing 
in the terms of the instalment-bond to prevent the decree-holder 
from taking the payment made on the 5th of Aswin as a good 
payment of the instalment due in Bhadra. It is quite certain 
that if, after accepting it as such, he had immediately applied to 
execute the decree, the Court would have stayed his proceedings 
as being contrary to good faith. The case of Breen v. Balfour (2), 


GQ) 7 W.R, 21. - (2) Bourke, 120. 


Pen, Law Reports, 


F1fJune, 1869, 


VOL, It] APPELLATE JURISDICTION—CIVIL. 


347 


referred to by the Judge, arose not between the principal debtor 1869 
and the decree-holder, but between the decree-holder ‘and a Urexpna 


surety ; and there was an express stipulation that, on any default, 
“ notwithstanding the instalment might be afterwards paid,” the 
whole should become due. This was an express stipulation that 
default should not be waived, and, of course, no subsequent agree- 
ment as between the decree-holder and the principal debtor 
could affect the surety who was party to it. 


"The acceptance of the instalment due in Bhadra operated as a 
suspension of. the right of the decree-holder to execute the decree 
till Magh 1271. The application for execution was within three 
years from that date. Can it be said that the right to execute the 
decree is gone? Ina case of a deerce for the payment of a debt by 
instalments extending over six years, without any condition that 
the whole amount of the decree should be exigible on the first 
default, a Full Bench, consisting of all the Judges of the High 
Court of North-West Provinces, on the 9th of March 1867, beld 
that the decree, so far as regarded the last instalment, could be exe- 
cuted within three years from the date when it was made payable 
by the decree, notwithstanding the omission to realize all previous 
instalments due from and after the date of the decree, which, in 
fact, had been paid by private arrangements made without recourse 
to the Court. . 


The Court said that the provision “ supposes a present right to 
* execute the decree accruing at the time when the judgment 
‘was pronounced. In the case of an instalment made pay- 
« able at a future date by the terms of the decree, there is, of 
“course, no present right to realise the instalment at the date 
‘of the decree; and when the instalment becomes due, then the 
“present right to enforce it accrues. ‘An application to enforce 
“payment of such an instalment is within time if made before 
“the lapse of three years from the date fixed for payment by the 
«terms of the decree.” We assent to the rule laid down in that 
case; though, in some respects, it may appear to conflict with a 
decision of this Court, Ziluck Chandra Gooho v. Gourmant 
Debi (1). 


Q) 6 W. R,, 93. 
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1869 In the present case, by the joint operation of the order of Court. ~: 
Urexprs made on production of an instalment bond, and the payment of 
Tacoxe, the instalment for Bhadra 1271, the right to execute the decree 
TaRAuia Was suspended till Magh 1271. Until that date there was no 
(Beas: present right to execute the decree. On that date the decree 

came into force as a decree which could be executed. Now it is 
clear that section 20 does not apply to decrees passed less than 
three years before the application for execution. By parity of 
reasoning, it seems to us that it does not apply to decrees whith 
come into force, or become capable of being executed less than 
three years before the application for execution. The case of 
Bipro Das Gossamee vy. Chunder Sekhar Bhuttacharjee (1) 
appears in some degree to support our view on this point, 

We need not discuss the question whether the payments on 
account of the decree made subsequently to Aswin 1271 are not 
of themselves sufficient to keep alive the decree. It appears to 
us that the right to execute the decree is not barred by 
section 20, 

We, therefore, reverse the decision of the J udge, and remand 
the case to the first Court for execution of the decree. The 
respondent will pay the costs of the appellant, both in this 
Court and in the lower Appellate Court. 


(1) 7 W. R., 528. 
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Before Mr. Justice Loch, Mr. Justice Phear, and Mr. Justice Glover. 
In nse HARAN MANDAL.* 1868 


Ss. 191 § 192, Penal Code (Act XLV. of 1860)—False Evidence—Verift-_40g-10. 
cation—Act XT. of 1865, s. 21 ( Mofussil Small Cause Courts Act), . 

A. made an application for a new trial under section 21 of Act XL. of 1865, 
He filed a memorandum of his grounds verified as a plaint, and therein knowingly 


made a false statement. Held, (Glover, J., dissenting) that he had not thereby 
committed an offence under section 191 or 192 of the Penal Code. 


suit was instituted against the accused Haran Mandal and - 
Mahesh Mandal, in the Small Cause Court at Narail. They 
went to Narail, and executed a vakalutnama, instructing a vakil 
to defend the case, which was ultimately, however, decreed” 
against them. : 
Some four or five months after, they again went to Narail, .. 
and gave a vakalutnama to another vakil, instructing him ‘to 
“apply: for Mpw trial, under section 21 of Act XI. of 1865. 

7 The vakij, under their instructions, wrote a memorandum of the 
grounds for the application, and-a verification clause at the foot 
which the prisoners: signed. This ‘memorandum set forth that 
they knew nothing whatever of the suit until execution was 


. * Revision of proceedings by the Sessions Judge of Jessore, on a charge of 
giving false evidence, e é 
1—D 
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168 taken out against them. The memorandum was filed before the . 

iw nu Haraw Small Cause Court Judge, when -the fact that the prisoners had 
Manvau ")..4 the case defended originally came to light, They were 
then criminally charged with having fabricated false evidence, 
for the purpose of its being used in a stage of a judicial pro- 
ceeding—section 193, Indian Penal Code ;-and the Judge looking 
to sections 24 and 123 of Act VIIL. of 1859, concurring with 

the assessors, convicted and sentenced them. 
The learned Judges, having differed in opinion, delivered the 

following judgments : : 


Gover, J.—This case is not without difficulty ; but after 
the best consideration I have been able to givedo it, it appears 
to me that the conviction ought to be allowed to stand. 

I have considerable doubt,’ in the first place, whether the 
prisouer does not substantially come under the provisians of sec- 
tion 191 of the Penal Code, because although his application to 
the Small Cause Court, for a rehearing, under section 21, Act XI. 
of 1865, was not one which the law requires to be verified, and 
the prisoner was not, therefore, in the first instance, bound by 
any express provision of law to make that verification, still he 
did make it, and by so doing “legally bound himself;” and a 
false statement made under such circumstances, would, it appears 
to me, be “ false evidence ” under that section, and would bind 
the person making it. 

It has been found, as a fact, by the Sessions Judge and Asses- 
sors (and the prisoner has not appealed) that the memorandum 
in the petition for rehearing contained a false statement, and 
that the prisoner made it knowing it to be false and intending 
it to cause the Judge of the Small Cause Court to form an 
erroneous opinion upon the evidence. 

Mr. Justice Loch thinks that the memorandum filed by 
Jiaran Mandal could not have been used as evidence in the case, 
and that section 192, Penal Code, therefore, would not apply. 

It appears to me that, under the circumstances, it might have 
been so used. It would have had the same effect as a depusition 
gn oath, and would have been primd facie evidence of the truth 
of the statements therein containeg. Indeed, if the Court had 


Faas.” 
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chosen’ to believe it, it would have been legally sufficient 1868 
evidence by itself to prove the non-service of summons or any In rm Haran 
of the “ sufficient causes” which had prevented the petitioner a 
from appearing before the Small Cause Court when his case was 
firat heard. But even if it were not “evidence” properly so called, 
it is quite clear that Haran Mandal “intended” it to appear in 
évidence, so that in any case the prisoner has, in my judgment, 
made himself liable. 

The prisoner has not appealed, and the proceedings are before 
us, as a Court of revision only. For the reasons above given, 
I do not think any interference necessary. 


Locu, J.—The prisoner has clearly made a false statement 
which he has verified, though not required to do so by law. He 
has, as described in section 192 of the Penal Code, made a 
document containing a false statement, and the document was 
intended to appear in a judicial proceeding that it might cause 
the Judge of the Small Cause Court to entertain an erroneous 
opinion touching a point material to the result. of such proceed- 
ing. But all this does not quite make up the offence defined 
in section 192 of the Penal Code. That offence requires that the 
document containing the false statement should be made with 
the intention that it may appear in evidence ima judicial pro- 
ceeding. A plaint or written statement filed in a suit cannot 
properly be called evidence, though any statements contained 
therein may be used as evidence against the party making them; 
bit tilt the Code of. Procedure required the plaint and written 
‘statements to be verified, the person filing them could not be 
punished criminally for any falsehoods they might contain, Sec- 
: isa ‘of Act VIIE. of 1859 declares that if a plaint, written 

ient, or declar#tion in writing required: by that Act to be 
; shallgontain any averment which the: party making 
‘verifidation: knows or “believes to be false, &¢., such person 
shail 'b ‘lidble ‘to thé —pinishmetit- provided for the offence of 
givlig or fabsicating falee evidéncé. ~*~ > 

“It ay)pears to me that thie is a'case which does not come under 
the provisions of section 192 of the Penal Code, and that the pri- . 
soner has not comfnitted tle offence specified in that section, 
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unless it can be said that the false statement which he made was 


In re Haran intended to be used in evidence in the case. It was made with 


MANDAL. 


the intention of getting the case reheard, but not to be used 
in evidence in the suit. It was intended to mislead the person 
who had to form an opinion upon the evidence in that suit; but 
it was not offered as evidence as regards the question at issue 
in that suit. 

If the case does not come up to the offence defined in section 
192 of the Penal Code, has an offence been committed under sec- 
tion 24, Act VIII. of 1859, which will render the prisoner liable 
to punishment, as if he had committed the offence described in 
section 192 of the Penal Code? The prisoner put in an appli- 
cation before the Judge of the Small Cause Court, praying for 
a rehearing of his case, alleging that he was not aware that a 
suit had been instituted, or a decree given against him, though 
he had given a vakalutnama to a pleader of the Court to 
defend the suit. By section 47, Act XI. of 1865, the provi- 
sions of the Code of Civil Procedure were, as far as applicable, 
extended to all suits and proceedings in the Small Cause Courts; 
and consequently all plaints: and written statements for suits 
tried in the Small Cause Court, are required to be verified, and 
if any plaint or written statement contain an averment which 
the party making the verification knows or believes to be false, 
such party would, under the provisions of section 24, Act VIII. 
of 1859, be liable to the punishment prescribed for giving or 
fabricating false evidence. 

The offence, however, is only committed when the written 
statement, of whatever kind it be, is required by the Act to be 
verified. Now applications for a re-hearing made under section 
119, Act VIII. of 1859, are not required by the Act to be veri- 
fied ; and consequently applications of a similar nature presented 
to the Judge of the Small Cause Court do not require verifica- 
tion. If, therefore, a party has made a verification, when it ia 
not required by law, he cannot be said to have committed the 
offence defined in section 24 of the Civil Procedure Code. 
That the prisoner has committed gross perjury, I have né doubt 
of, but it does not appear that he can be legally convicted under 
the provisions of the Penal Code, and must be released. 


15 Jan! 
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Puear, J.—The record of this case is not before me, and I _1868 
take the facts solely from the abstract statement of the Officiat- In.2z Haman 
ing Judge. From this I gather that the alleged false document, aa 
which is the foundation of the charge against the prisoners, is a 
memorandum of the grounds upon which they, the prisoners, made 
an application to the Small Cause Court, for a new trial of a ~ 
certain suit. At the foot of this memorandum was @ so-called 
verification signed by the prisoners. In the absence of the 
original or any copy, I suppose this was merely a clause declar- 
ing that the statements of fact in the memorandum were true 
to the best of the signers’ knowledge and belief, 

A declaration of this kind, unless special significance or 
importance be attached to it by the legislature, merely pledges 
the declarant’s word to the truth of the statements which pre- 
cede it, and a simple signature, without the express words of the 
declaration, would have the same effect, Whoever signs any 
document, thereby impliedly says and means to convey that he 
believes the statements therein made to be true, no other 
meaning can be given to the act of signing. Therefore, in 
my judgment, except in cases where the legislature has other- 
wise provided, falsehood im respect of statements made in a 
signed document, is of the same character, and is in precisely 
the same predicament as regards any penal consequences to 
the signer, whether the document contains a clause of verifi- 
cation or not. If the signer would not be “bound by express 
provision of law” in the one case to state the truth within 
the provisions of section 191 of the Penal Code, neither would 
he be so in the other. 

But it is conceded that a memorandum of grounds urged in 
suppert of an application for a new trial in the Small Cause 
Court, is not a document lying under any special legislative 
sanction. The legislature has not directed it to be verified in 
any manner, or declared that the statements of fact made in it, 
whether verified or not, are made under any express provision 
of law that the truth should be stated. It is also clear that the 
memorandum is not a deposition made upon oath. Nor is it a 
declaration which the prisoners were bound by law to make. 
T conclude then, that the prisoners by causing the memorandum 
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FY 
containing false statements signed by them, to be presented in 


Ty xe Waray Court, did not make a false statement undcr any of the three 


Manpar. 


sets of circumstances mentioned in section 191 of the Penal 
Code ; and consequently are not liable to the penal consequences 
which rest thereon. 


It remains only to consider whether the prisoners in signing 


the memorandwn made a document containing a false statement, 
intending that such false statement should appear in evidence 
in a judicial proceeding, and that such false statement 80 appear- 
ing in evidence should cause the person who in such proceeding 
is to form an opinion on the evidence to entertain an erroneous 
opinion touching any point material to the result of such pro- 
ceeding, within the terms of section 192 of the Penal Code. 
And as to this, I think it clear, that the act of the prisoner does 
not fall within these words. The memorandum of the grounds 
on which a new trial was sought, was in no sense evidence, and 
the Court of Small Causes would, in my opinion, have erred, 
if it had formed any judicial opinion upon it, excepting an 
opinion as to the sufficiency of the grounds, assuming them to 
be true in fact, as affording reasons for granting a new trial. 
So far as the memorandum contained a statement of faet, it 
operated not as evidence, but merely as a statement of that 
which the applicant was prepared to prove by evidence. I 
must assume that the prisoners put in this memorandum for its 
normal purpose, therefore it seems to me that although the 
memorandum contained the false statements made by the pri- 
soners, they did not, by so putting the memorandum before the 
Court, offend against section 192. . 

On the whole, I think that the facts disclosed by the abstract 
statement of the Officiating Judge do not justify the conviction 
of the prisoners which the Court has made. 

Consequently, I would send for the record, and if on produc- 
tion thereof, it appears that the abstract statement of the Officiat- 
ing Judge is borne out, T would quash the conviction as having 
been illegally made without evidence, and order the discharge of 
the prisoners. 
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Before Mr. Justice Loch and Mr. Justice Glover. 


MAGHAN MISRA ». 


CHAMMAN TELL* 


Security to heep Peace—Section 282 of the Criminal Procedure Code CAct 
XXV. of 1861). 


Before making an absolnte order directi 





4 person to enter into a bond to keep 





the peace, the Magistrate must take the evidence on which he bases the order in the 
presence of the accused or his agent.— Per Loch, J.* Glover, J., dissenting. 


The following reference was 
c=] 
of Gya: 


made by the Sessions Judge 


“Under the provisions of section 434 of the Code of Criminal 
Procedure, I have the honor to sub- 


Maghan Misra v. Chamman 
Teli. 


mit the record of the case, noted in 


the margin, and to recommend that 


the order of the Officiating Joint Magistrate requiring security 
to keep the peace from Maghan Misra be quashed as illegal 
and not having been duly made. ; 

2. “In the case of Narsing Narayan (1) it was held that the 
order directing the defendant to enter into a bond to keep the 


* Reference under section 434 of the Code of Criminal Procedure 


Q) This was a reference, under section 
434 of the Criminal Procedure Code, from 
the Sessions Judge of Tirhoot. It came 
before Phear and Hobhouse, JJ., on the 
2nd of June 1868, and the following 
opinion was delivered by 

Puxar, J.—This is a reference made 
to this Court by the Sessions Jndge of 
Tirhoot, under section 434 of the Crimi- 
nal Procedure Code, in which he says 

. that he transmits to this Court the record 
of the case of Government against Baboo 
Narsing Narayan, with the recommenda 
tion that the final order upon the defend- 
ant in that case to give recognizance to 
the extent of 5,000 rupees shonld be 
quashed. The Judge thus states the 
case,“ Upon memorial of the Assist- 
ant Magistrate of Tajpore, dated the 
18th of October 1867, stating that 


though the charge of illegal assembly 
brought against Baboo Narsing Narayan 
possibly had broken down, and he had 
had to acquit the defendant, he was of 
opinion that Baboo Narsing Narayan 
ought to be bound down to keep the 
peace. Accordingly, a ‘simmons was 
issued on the Baboo, under section 282 
of the Criminal Procedure Code, and 
he was eventually bound down to keep 
the peace.” The Judge further says :— 
“T find thet the summons served upon 
Baboo Narsing, under section 282 of the 
Criminal Procedure Code, sets forth as 
the credible information received by the 
Magistrate, &c., &c., the record of a case 
of complaint of one Mul Chand Pande in 
the Court of the Assistant Magistrate of 
Tajpore against Baboo Narsing Narayan, 
and also the Assisiant Magistrate’s 
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peace, could not be made until the Magistrate had taken fresh 
evidence properly given on the appearance of the accused, or 


opinion that the Baboo should be bound 
down. But upon this, I observe that 
Mul Chand’s case has been dismissed as 
not proved. Therefore, this would be no 
ground for calling upon the Baboo to 
enter into a recognizance either under 
section 280 or 282, and obviously the 
Assistant Magistrate’s opinion cannot be 
called credible information. I consider, 
therefore, that the Baboo ought to be 
released from his recognizance.”, 

We think that the Judge is in error in 
thinking that the record in the case 
of Mul Chand Pande ». Baboo Nar- 
sing Narayan, does not afford credible 
information, within the meaning of the 
Legislature, quite sufficient to justify the 
Magistrate in issuing a sammons under 
section 283. That record contains the 
depositions on oath of several witnesses 
in the case who appear to state, as facts, 
matters which would certainly, if credible, 
lead to a conclusion that a breach of the 
peace might be likely, and we think that, 
information so conveyed to the Magis- 
trate is credible information. Conse- 
quently, we are of opinion that the 
recognizances are not yoid for the reasons 
which the Judge suggests in his refer- 
ence. However, it has been brought to 
eur notice by the Advocate who haa 
argued the case before us on behalf of 
the accused, that after the issuing of the 
aummons, and on the appearance of 
Narsing Narayan in answer to the sum- 
mons, there was no further evidence 
taken bearing upon the subject of the 
summons. Now, although section 282 
of the Criminal Procedure Act autho- 
rizes the Magistrate to issue a summons, 
that is to call the party before him npon 
the foundation of any information that 
can be called credible information, still 
he cannot make the order that the defend- 
ant should cnter into a bond to keep the 
peace, until he has adjudicated judicially 
that he is satisfied that it is necessary 
for the preservation of the peace to take 
such a bond from the defendant. This 

() 5 W. BR, Crim, M. 


is provided by section 288, and taking 
that section in connection with the one 
immediately preceding 287, it is per- 
fectly clear that this adjudication must 
be come to, upon évidence properly given 
on the appearance before the Magistrate 
of the person who has been summoned, 
or of his agent in the case, where he is 
permitted to appear by agent. Two or 
three decisions upon the analagous enact- 
ment, section 318, namely Dewan 
Elahi Newqz v. Savarannisa (1) and 
Amrit Nath Jha vy. Ahmed Reza (2) 
and others, have laid down that an 
adjudication by a Magistrate of his 
being satisfied that a breach of the peace 
is likely to occur, must be based upon 
legal evidence and be duly recorded. I 
may say that it is obvious, and unless 
this be so, the result of the provisions of 
section 282 and section 288, would be 
that the Magistrate might really inflict a 
very heavy fine, and commit to prison for 
default of payment thereof, without the 
observance of the ordinary procedure, 
and the taking of evidence, in the man- 
ner which is considered by the Legislature 
to be necessary; and is therefore strictly 
provided for all other cases, where an 
accused person is made liable to a penalty 
and without there being even the security 
afforded by the opportunity of appeal. 

On the whole, I think, there cannot be 
any doubt, even thongh the words of 
this section, with those of the one I have 
last referred to, do not expressly so 
provide, that the adjudication of a 
breach of the peace being likely to occur, 
which must be made by the Magistrate 
under section 288 of the Criminal Pro- 
cedure Act, before he can take a bond 
from the person accused, must be based 
upon legal evidence, ant must be dis- 
tinetly stated as a judicial finding of the 
Magistrate as in all other criminal cases. 
I have alrcady said that the learned 
Advocate has pointed ont to us that 
there does not appear in the papers before 
us any trace of evidence having been 
@) GW. R., Crim., 61. 
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of his agent, before him; and before he had adjudicated judicially 


1868 


on such evidence that it was necessary for the presérvation of MAGHAN 


the peace that a bond should be taken. In the case now under 
consideration, it appears from the record that a petition was 

* presented by certain parties complaining of threatened violence 
‘on the part of certain persons therein mentioned. Thereupon 
some of those persons were summoned, but the defendant, 
Maghan Misra, does not appear to have been then called upon; 
subsequently the evidence of some witnesses was taken, and 
after it had been recorded, the defendant, Maghan Misra, was 
directed to show cause why security should not be demanded 
from him. This order was passed on 20th June. On the 23rd 
idem, the defendant appeared, and gave in a written statement 
. showing cause as required. Upon this statement being filed, an 

‘order was passed directing Maghan Misra to give two sureties 
in 100 rupees each, and to enter into his own recognizances to 
the amount of 200 rupees to keep the peace for the space of 
one year. 

3. “The proceedings in this case were not in accordance with 
the ruling above cited; no evidence appears to have been taken 
on the appearance of the accused; that which is with the record 
was taken before he was required to appear; and therefore under 
theruling referred to, cannot be considered to have been properly 
given. For these reasons, I consider the Joint Magistrate's 
order is illegal, and recommend that it be quashed.” 


Guover, J.—I can find nothing in the Criminal Procedure 
Code which makes it necessary to take evidence as to the 
likelihood of a breach of the peace, after the accused has been 

etementot is present either in person or by agent. Section 


ve ri » acciiaed appeared before directing the sccused, Baboo Narsing 

ebedience to the sum- Narayan, to enter into a bond to keep the 
mons. Nor is a a aks eons ‘in the quasi peace, was illegal, as not having been duly 
record sent up tous, which can be pro- made; and, therefore, that it ought to be 
perly said to Ibe the teking place of an quashed, and the accused released from 
adjudication by the Magistrate that he his recognizances, if he has entered into 
was satisfied wpon the evidence thata them, or discharged from custody, if he 
breach of the peace was likely to occur. has been put into prison, 
This being so, I think that the order 
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282 gives a Magistrate power, on receiving “ credible 4nforma- 
tion,” that such and such a person is likely to commit a breach 
of the peace, to call upon that person to show cause why he 
should not be required to enter into a bond to keep the peace. 


- An order of this description cannot be issued until the Magis- 


trate has satisfied himself in the way laid down in the Procedure 
Code of the necessity for issuing it, but being issued, and the 
accused appearing to show cause against it, there would be no 
necessity, it seems to me, for recording, de novo, the evidence 
of any witnesses, merely because their depositions had not been 
taken in the presence of the accused. The law supposes that 
the Magistrate has acted prudently, and with due consideration, 
and has received information upon which he believes that it is 
necessary to prevent a breach of the peace by calling fora 
security bond. The words of section 282 appear to me 
to suppose that a good prima facie case has already been 
established against the party accused, which case he is called 
upon to rebut, if he would escape the necessity of having to 
give security, and I cannot find either in section 282, 287, or 


“44 


uM 


288 anything which makes it incumbent on a Magistrate to . 


adjudicate judicially as to the necessity for taking seeurity in 
evidence given before“him, on the appearance of the person 


summoned. It appears to me that if a Magistrate is once - 


satisfied, on what he considers to be credible information, that 
it is necessary to take security for the preservation of the peace, 
he has full authority to call upon the party charged, and to 
take such security from him, without recording in his presence 
the evidence or information on which he himself acted. 

This case has been referred to the High Court by the Judge 
of Gya, under section 434, Code of Criminal Procedure, with 
an opinion that as a certain party against whom proceedings 
had been taken under section 282 had not had the opportunity 
of hearing the evidence, on which the Magistrate acted, in 
calling upon him to show cause, the order for security was 
illegal, in accordance with the ruling of a Divisional Bench 
of this Court, in the case of Narsing Narayan (1). With 


(1) Ante, p. 7, note. 
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. great deference to the learned Judges who passed that decision ; 
I think, for the reasons above “given, that the Magistrate’s 
order in this case was not illegal, and that there was no necessity 
for taking the evidence of witnesses in the accused’s presence, 

The point is an important one, and I should wish it referred 
to a Full Bench. 


" Loca, J.—I think that the course laid down in the ruling 
of the Court referred to should be followed, though the law 
does uot distinctly prescribe what is to be done after the accused 
appears. He is, however, in the position of a person charged 
with an offence, against whom evidence has been taken, and he 
hae been summoned to answer to the charge. Now in ordinary 
cases, though witnesses in support of the charge have been 
examined before the accused appear, yet when he appears, they 
are required to attend to be again examined before the accused, 
and to give him an opportunity of cross examining them. 
This appears to me the course which should be taken in cases 
of the kind which has been referred to. A criminal charge is 
preferred, and the accused should have the opportunity, as in 
other cases, of showing, by the cross-egamination of the witnesses 
for the prosecution, that no charge is made out against him. I 
would, therefore, set aside the order of the Magistrate, as recom- 
mended by the Sessions Judge. 





Before Mr. Justice Loch and Mr. Justice Glover, 
THE QUEEN v. SHAM SUNDAR CHOWDHRY* 


Recognizance to keep the Peace—Jurisiiction—Criminal Procedure Code ( Act 
XXV. of 1861), s. 293. . 


A executes in Distirct T, a recognizance to keep the peace towards B. A was 
afterwards convicted in District § of having assaulted B in that district, Held, A 
had forfeited his recognizance, and the Magistrate in District T could proceed 
against him urider section 293 of the Criminal Procedare Code. 


DerrenpanT executed, at the order of the Magistrate of 
Tipperah, a recognizance, that he would keep the peace towards 
one Radhagobind Shaha. Subsequently he was convicted by the 
Magistrate of Sylhet of having assaulted Radhagobind within the 


* Reference from Sessions J; udge of Tipperah, dated 31st August 1868, 
3—D 
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District of Sylhet. The latter thereupon applied to the Deputy 


Tar ‘Queen Magistrate of Tipperah for tlre forfeiture of defendant's recogni- 
Stam Sexpan zance given to the Magistrate of Tipperah. The Deputy Magis- 


CuoWoury. 


1868 


Dec. 14. 


‘grate dismissed the application under section 272 of the Criminal 
Procedure Code, on the ground that the conviction which had 
taken place in Sylhet, could not affect the recognizance executed in 
Tipperah. The Sessions Judge of Tipperah referred the case to 
the High Court, holding, “ that a person who executes a recogni- 
zance in Tipperah to keep the peace, is clearly liable to forfeit 
the sum for which he gave recognizance, if he break the peace, 
as regards the person towards whom he was bound over to keep 
it, whether such breach of the peace occur in Tipperah or 
Sylhet.” : 


The judgment of the Court was delivered by 


Locn, J.—We concur with the Sessions Judge in thinking 
that the view taken by the Magistrate is erroneous. We think 
that if the accused have forfeited his recognizance given to the 
Magistrate of Tipperah by committing a breach of the peace 
in Sylhet of which he has been convicted and punished, the 
Mazgistrate of the former district can proceed under the pro- 
visions of section 293 of the Criminal Procedure Code. We, 
therefore, set aside the order passed by the Magistrate in this case. 





Before Mr. Justice Loch and Mr. Justice Glover. 
THE QUEEN >. SHIFAIT ALI. 
Forgery— Penal Code (Act XLV. of 1860), ss. 5, 29, § 463—Fulse Document. 


To constitute the offence of forgery, the simple making of a false document is 
snfficient. It is not necessary that the document should be published, or made in 
the name of a really existing person. 

A writing which is not legal evidence of the maiter expressed, may yet be a 
document within the meaning of section 29 of the Penal Code, if the parties 
framing it believed it to be, and intended it to be, evidence of such matter. 


Tue facts of this qase are sufficiently explained in the follow- 


ing judgments : 


Locn, J.—Shifait Ali, Ilahi Baksh, and Mani Shah were 
apprehended in the act of writing the draft of a petition 


15 Feb,, 
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bearing the name of Dilawar Shah, charging Raja Lilanand _1868 
Sing with the murder of a fakir, with the object, as alleged Tax Quanx 
by the complainant, of extorting money from the Raja. They Sararr Ara. 
were committed for trial:—Shifait Ali ona charge of forgery 

under section 469 of the Indian Penal Code, and the other two 
onacharge of abetment. The fact of the parties being con- 

cerned in concocting and writing the petition appears to be 
established, and the only question before us is the law point, 

whether any offence recognised by the Penal Code has been 
committed or not. The Sessions Judge holds that no: offence 

has been committed; Ist, because it did not appear that there is 

such a person as Dilawar Shah; 2zd, that the draft in question 

had never been presented in Court or shown to any person, and 
consequently no one had been harmed by it; and he, therefore, 

acquitted the prisoners without calling upon them for a 

defence. 

An appeal has been preferred by the Raja from this order, and 
the Court was asked to interfere under the precedent given in 
Gora Chand Gope (1); and the record was, accordingly, sent for. - 

It is necessary, before determining whether an offence has been 
committed, to refer to certain sections of the Indian Penal Code. 
The offence of forgery is thus defined in section 463: “ Who- 
ever makes any false document with intent to cause damage or 
injury to any person, or to cause any person to part with pro- 
perty, or with intent to commit fraud, commits forgery.” A 
person is said to make a false document who dishonestly or 
fraudulently makes a document, with the intention of causing it 
to be believed that such document was made by or by the 
authority of a person by whom or by whose authority he knows 
that it was not made; and, in the second explanation to section 
464, it is stated that the making of a false document in the name 
of a fictitious person intending it to be believed that the docu- 
ment was made by a real person, or in the name of a deceased 
person, intending it to be believed that the document was: made 
by the person in his life-time, may amourfto forgery. 

Section 29 of the Penal Code describes a document in the 
following terms: “ Tho word ¢ document’ denotes any matter 

(1) 5. W.R,, Cr, 45. 
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expressed or described upon any substance, by means of letters, 
figures, or marks, or by more than one of those means, intended 
to be used, or which may be used, as evidence of that matter. 
“* Dishonestly,” according 10 section 24, is thus defined: 
*{ Whoever does any thing with the intention of causing wrongful 
gain to one person or wrongful loss to another, is said to act 
dishonestly.” 

Now it is clear from the definition’ of forgery in section 463, 
that the simple making of a false document constitutes the 
offence of forgery; and that it is not necessary, as apparently 
supposed by the Judge, that it should be issued or made known 
to the injury of a person’s reputation before the offence is com- 
pleted, or the offender liable to punishment. The publication 
of such a document forms no part of the offence, and the J: udge 
is, therefore, wrong in holding that no offencehad been committed, 
because the petition had not been presented in Court, or shown 
to any person. He is equally wrong in considering that no 
offence had been committed, because it was uncertain whether 


15 Feb 


such a person, as Dilawar Shah, was in existence; for as shown ‘ 


by the second explanation to seétion 464, it is clear that a false 
document may be made in the name of a fictitious person. 

It cannot be questioned that the document has been made 
dishonestly, 7. e., with the intention of causing wrougful gain to 
the makers by extorting money from the Raja, and wrongful 
loss to the Raja who was falsely charged with committing mur- 
der. And if the draft petition be a document, as defined in 
section 29 ofthe Penal Code, it is evident that the prisoners 
were rightly charged with the offence of forgery. Now the gist 
of that definition lies in the last few words, “ intended to be 
used or which may be used as evidence of that matter.” The 
matter expressed in this paper is the fact of a murder, alleged to 
have been committed by the Raja through his servants. Is this 
paper evidence of that matter? Could it, as it stands, be used 
as evidence against him to support the charge of murder which it 
sets forth? It certaimly is not evidence as it stands. The 
paper is the mere narration of an alleged fact, and there isno one 
to swear to the truth of its contents. But what was the intention 
with which the petition was.prepared, for that has also to be con- 
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sidered. There can, I think, be little doubt that the person who _1868 
prepared the petition believed that it might be used as evidence, Tus Quam 
and prepared it with that intention ; and this being the case, the surarp Arm 
petition does becomea document within the meaning of section 29 

of the Penal Code; and as it contains statements injurious to the 

character of Raja Lilanand Sing, ‘and can have been prepared 

with no other intent than to cause injury to him, and the 
statements contained therein are alleged to be false, the parties 

concerned were rightly committed to the Sessions on a charge of 

forgery. The Judge has acquitted the prisoners erroneously on 

a point of law; and, therefore, under the ruling of the Full 

Bench in the case of Gora Chand Gope (1), I think the order of 

acquittal should be set aside, and the Judge required to appre- 

hend the prisoners, and to pass the proper sentence upon them as 

guilty of the offence of forgery undersection 463 and section 469, 


Giover, J.—There can be no doubt, I think, on the 
admitted facts of this case, that there was an offence committed 
under section 469 of Penal Code, if the written paper foundin 
possession of the accused can be styled a “ document” in the 
sense of section 29. By that section, a document is any matter 
expressed by writing, figures, or marks “ intended to be used, or 
which may be used, as evidence of that matter.’ Now the writing 
in question could not have been used as evidence of the alleged 
murder; and, therefore, the case turns on the meaning of the 
words “ intended to be used.” 

It appears to me that the accused, in concocting the anonymous 
petition against the Raja Lilanund Sing, to the address of the 
Magistrate of the district, intended that petition to be used as 
evidence, that a certain fakir had been beaten and killed by. the 
Raja’s orders. I do not think that it affects the case, that the 
petition could not have beenso used; it is enough that the 
accused thought it could, and made their arrangements accord- 
ingly. It was notnecessary, moreover (see explanation to section 
29), that the evidence was intended to be used ina Court of 
Justice. 

Further, the last illustration to section 29 describes any 


authority containing “ instructions” to be a document. Now 
Q) 5 W.R, Cr, 45. 
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1868 _ this petition gave information to the Magistrate of the commission 

Tue Qveey of a murder, and may therefore be said to. be an “ instruction” 

Sarrarr Aut. On Which the Magistrate would most probably have taken 
action. 

On all the other points raised, I concur entirely in the opinion 
expressed by Mr. Justice Loch. The Sessions Judge’s reasons 
for discharging the accused are manifestly insufficient. 

I think, therefore, that the Judge below should be directed 
to try the case with reference.to the words of the section above 


quoted. 


Before Mr. Justice Loch and Mr, Justice Glover. 
1868 : 
Dee. 21. QUEEN v. TULSI SING asp orners.* j 
Right of Private Defence. 


. 
A party in possession of land is legally entitled to defend fis possession against 
another party seeking to eject him by force. 





In this case, the Deputy Magistrate of Patna convicted Tulsi 
Sing, Thakur Sing, and two others of rioting, under section 147 
of the Penal Code, and fined them Rupees 50 each. It appeared 
that Tulsi Sing and Thakur Sing had each laid claim to the 
same piece of land, and when the Police arrived on the spot, 
they found Thakur Sing’s men ploughing the land, and Tulsi 
Sing’s party. preparing to expel them. Thakur Sing’s party were 
also ready to resist by force. The Deputy Magistrate punished 
both parties equally, At the same time, however, in a separate 
proceeding, under Chapter 22 of the Criminal Procedure Code, 
he found that Thakur Sing was in possession of the disputed 
land. Thakur Sing, upon this, applied to have the conviction 
passed upon him in the riot case quashed, contending that he was 
legally justified in defending his preperty. The Judge referred 
the case to the Lich Court. with the statement of the above 
facts, cbserving : 

«Tt appears to me, that under section 104 of the Penal Code, 
they were fully justified in all that was actually done. I would, 
therefore, quash the convictions, but as the order is one from 
which no appeal lies to this Court, I am obliged to refer it to 
the High Court.” 


* Reference by the Sessions Judge of Patna, 
* 
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Loc, J.—We concur in the opinion expressed by the Judge, _ 1868 


and direct that the fine imposed upon Thakur Sing and his 
party be remitted. 


Before Sir Barnes Peacock, Kt., Chief Justice, and Mr. Justice Mitter. 
In THE MATTER OF BANKA BIHARI GHOSE.* 
* 
Tolls—Arrears of Rent—Illegal Arrest. 


A, the lessce of a toll, was in arrear to Government in respect of the rent. The 
Magistrate issued a summons to him, whereby it was recited that a plaint had 
been preferred against him (A) for the offence of not paying the sum of rupees 262 
for arrears of rent, and A was summoned to appear before the Magistrate to 
answer the charge, A did not appear on the day appointed, but had an application 
presented for postponement of the demund for arrears of reut, on the grounds therein 
stated. On the following day, the Magistrate passed the following order ; “ Where- 
as the debtor, defendayt, has not appeared in person, the summons has been disobeyed; 
therefore, itis ordered that warrant be issued for the arrest of the defendant,” 
Proceedings were afterwards taken upon the warrant. Held, that all the proceedings 
taken by the Magistrate were irregular, and must be set aside. 


On the 5th December 1868, Banka Bihari Ghose. petitioned 
the High Court, allezing as follows :— 

“That, on the 30th March 1868, your petitioner got an 
ijara of the Bakrahat toll bar from the Magistrate of Zilla 24- 
Pergunnas. 

“ That, during the last heavy showers of rain, a gréater portion 
of the road being broken, your petitioner applied to the Magis- 
trate of 24-Pergunnas, on the 25th June 1868, for repairing the 
road and giving a remission of the rent payable by your 
petitioner. 

“That, subsequently, a charge for not paying 262 rupees on 
account of arrears of rent having been instituted against your 
petitioner, on the 8th July 1868, a notice was issued, directing 
your petitioner to appear before the Magistrate of 24-Per- 
gunnas, on the 15th idem. : . 

That; on the said 15th July, your petitioner presented an 
application to the Magistrate, requesting him, on the grounds 
stated therein, to postpone for a while the demand for arrears of 
rent, * 


* Criminal revisional jurisdiction. 
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1869 “That, on the 16th July 1868, the Magistrate of 24-Per- 
pier pete gunnas passed the following order: ‘Whereas the debtor, 
BraanrGnose. defendant, has not appeared in person, the summons has been 
« disobeyed; therefore, it is ordered that a warrant be issued for 
“ the arrest of the defendant.’ 

“That, subsequently, on the 5th August, your petitioner 
appeared personally, and applied to the Magistrate for deducting 
from the amount which had been deposited by him, the amount 
of rateable arrears, and refunding to him the remainder of the 
deposit money, and for withdrawing the illegal warrant which 
had been directed to be issued for the arrest of your petitioner. 








“ That, notwithstanding these applications, on the 13th Ahgran 
last, some constables went into the house of your petitioner at 
‘Arbellia and entered into his zenana. 

“That your petitioner submits, that, under the circumstances 
of the case, the Magistrate had no jurisdiction to issue the warrant 
complained of by your petitioner. 

“ That, therefore, your petitioner prays that your Lordships 
may be pleased to direct the Magistrate of 24-Pergunnas to show 
cause, under what law, and for what offence, he issued the warrant 
for the arrest of your petitioner. And your petitioner further 
prays that your Lordships may be pleased to set aside the order 
of the Magistrate of Zilla 24-Pergunnas, whereby he directed a 
warrant to be issued for the arrest of your petitioner.” 


Upon this the Court,(Peacock, C.J.,and Mirrrr, J. ordered 
the Megistrate of the 24-~Pergunnas to suspend further proceed- 
ings, and to send up the papers to the Court, permitting him 
at the same time, if he were so minded, to show cause why his 
order should not be set aside. _ 

On the 23rd December, the Magistate by letter showed cause 
as follows :— ; : 


“With reference to the Court’s resolution on the petition of 
Banka Bihari Ghose, farmer of the Bakrahat toll bar, execu- 
tion of the warrant has been stayed pending the further orders 
of the Court. 


2. Tbeg to forward herewith the record, and.to show cause as 
follows, why the order should not be set aside. 


15 Mew., 


, 
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“3. The petitioner is the farmer of a toll-gate under Act —_1869 
VIIL. of 1851, and is, under clause 2 of the Act, liable to the same inte Marca ; 
*- responsibilities, as he would be, if similarly employed in the collec- Busan Guosey 
tion of land revenue. 

“4, His position is very much analogous to that of the farmer 
of a ferry under Regulation VI. of 1819. The law has, in their 
case, provided (section 10, Regulation VI. of 1819,) for recovery 
of arrears in the mode prescribed for the recovery of money 





embezzled by native ministerial ofticers, that is in acordance with, 
section 7, Regulation XVIIL. of 1817. 

“5, There is no specific mode of recovery of arrears from 
defaulting toll farmers prescribed in the law quoted, but by the 
provision that persons employed in the management and collec- 
tion of the tolls are liable to the same responsibilities as would 
belong to them, if employed in the collection of the land revenue, 
I infer that they may be proceeded against on default as persons 
similarly employed in the collection of the land revenue may be. _ 

“6, The liability of a farmer of land revenue to arrest on 
default under section 23, Regulation VII. of 1799 has not:s0 far, 
as Iam aware, been ever questioned, and consequently in my 
opinion, 2 farmer of the toll revenue is similarly liable. 

' 7, Itis perhaps scarcely necessary to call attention to the fact 

"that the process under qugstion bears date anterior to the 10th 
August last, on which day the section of the Regulation under 
which it was issued ceased to be law by the enactment of Act Vil. 
B. C. of 1868.” 


. 


The judgment of the Court was delivered by 


Peacock, C.J.—We think that the order of the Magistrate 
dated the 16th of July 1868, and the warrant issued thereon ought 
to be set aside. i 

The petitioner, against whom the warrant was issued, was the 
lessee of the tolls to be collected at a certain toll-gate. Certain 
arrears of rent payable under the lease being unpaid, the Magis- 
trate issued a summons for the appearance of the petitioner. 
It does not appear, on the face of the summons, under what law 
the Magistrate was proceeding ; but the summons recites that a 


“Bes. La 
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1869 complaint having been preferred against the petitioner for the 
AN SHEMATIER offence of not paying the sum of Rupees 262 for arrears of rent, 
BuzartGuoss. the petitioner was summoned to appear before the Magistrate to 
answer the charge. From the use of the word “ offence,” it 
would seem that the Magistrate was treating the case as one of 
acriminal, and not of a civil nature. The petitioner did not 
appear in pursuance of the summons; but he sent a kaifiat to 
the effect that the road having been out of repair and carriages 
and passengers haying been unable to pass along it, he had been 
unable to collect the tolls in respect of which the rent was pay- 
able. Upon that the Magistrate made the order in question. 
The order is in these words: “Since the debtor has not 
appeared in“ person, he has thereby disobeyed the order of the 
Corrt; therefore, it is ordered that a warrant be issued to arrest 
the defendant ; ” and a warrant was issued accordingly. 

It does not appear, on the face of the order, under what pro- 
vision of law the Magistrate was acting in ordering a warrant 
to be issued for default of appearance according to the terms of 
the summons. The only law of which I am aware which could 
give any color of justification for the issue of the warrant, is 
section 73 of the Code of Criminal Procedure, which authorizes 
a Magistrate, after default made to a summons, to issue a warrant 
of arrest against the person summongd, 

If the order was made and the warrant issued under the pro- 
visions of the Code of Criminal Procedure, this Court, under the 
power of rexision vested in it by section 404, may set aside the 
proceedings for an error in law. 

If the Magistrate considered that the non-payment of the rent 
due under the lease was a criminal offence, it appears to me that 
he was wrong in point of law; and that he had no power under 
the Code of Criminal Procedure to arrest the prisoner for not 
appearing to the summons, and the Court in that case would have 
no difficulty in quashing the order and warrant,.and all pro- 
ceedings taken under them. 

When the rule for setting aside the order was made by this 
Court, the Magistrate was authorized to show any cause he might 
think fit why the order should not be quashed, and the Magistrate 
in his letter of the 23rd December 1868, has stated his reasons, 
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He contends, first, that the petitioner as farmer of a toll-gate, isso 

under Act VIII. of 1851, is, under clause 2 of that Act, subject to TRE MATTER 
’ the same responsibilities as he would have been if similarly employed Butarr Guogm, . 
in the collection of land revenue; and that he was, consequently, 

liable to be dealt with under section 23, Regulation VII. of 1799. 

That Act authorizes the local Government to fix the rates of 
tolls to be levied upon any road made or repaired at the expense 
of the Government, and to place the collection of such tolls 
under the management of such persons as may appear to them 
proper ; and it is enacted by the section to which the Magistrate 
refers, that all persons employed in the management and collec 
tion of such tolls, shall be liable to the same respousibilities as would 
belong to them if employed in the collection of the land revenue. 

It is unnecessary to consider, under what provision of the law 
the tolls were leased to the petitioner by the Magistrate, for it 
appears to me that the lessee of tolls is not a person employed 
in the management and collection of the tolls within the meaning 
of Act VIII. of 1851. If he was a manager and collector of 
tolls he would be liable to pay over the tolls when collected and 
to be punished for embezzlement if he should appropriate them 
to his own use, Buta farmer or lessee of tolls collects them for 
his own use, and pays the rent in consideration of which the tolls 
are made over to him for the term of the lease. It appears that 
the warrant was issued on the same day on which Regulation VIL 
of 1799 was repealed by Act VII of 1868, I will not stop now 
to enquire whether a warrant issued on the very day on which the 
Regulation was repealed, could be justified by the Regulation, 
because I am of opinion that if the warrant had been issued 
whilst the regulation was in full force, it would not have been 
justified by the Regulation. 

Section 23, clause 2, authorized proceedings to be taken in the 
event of any arrear of revenue being undischarged on the 1st 
day of the month succeeding that for which the arrear should 
have become dué. The section extended not only to arrears 
of revenue properly so called, but to arrears of revenue as 
described in section 2, Regulation XIV. of 1793, Ii applied, there- 
fore, to arrears of rent due froma farmer of land. The procedure 
thereby pointed out, was to require payment of the arrear qe 








Ben. E 


HIGH COURT OF JUDICATURE, CALCUTTA [B.L.R. 


with interest, and, if not paid, it authorized the attachment of 
the estate of the proprietor from whom the arrear should be 


BurartGuose. due; or, in the case of a farmer, both the attachment of his farm 


andthe arrest of his person. The arrest was to be made by the 
Collector as a fiscal, not as a criminal officer, in the mode pre- 
scribed by section 5, Regulation XIV. of 1793; The procedure 
pointed out by that section was very different from that adopted 
in the present case. In particular, the amount of the arrear 
due from the defaulter was to be specified in the warrant. In 
this case the order for the arrest of the petitioner was not for 
. pon-payment of the arrear, but for disobeying the order of the 
Court in not appearing personally, according to the tenor of the 
summons; and the order was made not in the character of Col- 
lector, but in the character of Magistrate. 

Further, the Collector contends that the position of the peti- 
tioner was very analogous to that of the farmer of a ferry under 
Regulation VI. of 1819, by section 10 of which recovery of arrears 
may be made in the mode prescribed for the recovery of money 
embezzled by native ministerial officers in accordance with 
section 7, Regulation XVIII. of 1817, Itis unnecessary to refer 
to this contention of the. Magistrate further, than to say that 

however analogous the position of a farmer of tolls and the 

farmer of a ferry may be, the lay which is applicable to the 
farmer of a ferry has not been extended to the farmer of the 
tolls of a road, 

The lease-of the tolls did certainly stipulate that, if the rent 
should not be paid, it might be recovered in the mode prescribed 
for the recovery of money embezzled by native ministerial 
officers ; but I apprehend it is perfectly clear that such a stipula- 
tion could not legally be made, and that the Magistrate as 
lessor of the tolls had no right to reserve a remedy other than 
that which the law provided. 

If a zemindar should stipulate upon the grant of a talook 
that if the rent should not be paid, the lessee may bé dealt with 
in the same manner as a native ministerial officer who embezzles 
money, and that it should not be necessary for him to proceed 
under Act X. of 1859, such a stipulation would not be binding. 
aTpe Magistrate could no more stipulate that any particular 


Ge 
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law should be applicable to the rent reserved in the lease in _1869 
question than a zemindar could make a binding stipulation to Intnamamun 
the effect to which I have referred, 7 Biram Gent: 
In this case, the Magistrate was proceeding in his character 
of Magistrate, and not in his character of: Collector, and it 
appears to me that he had no authority whatever to issue the 
warrant; and that this Court has the power under the Code of 
Criminal Procedure to quash it upon revision; and further, it 
appears to me that if the case did not fall within the Code of 
Criminal Procedure, this Court under its general power of 
superintendence would have power to quash an order made by a 
Magistrate for the issue of a warrant ina case in which he had 
no jurisdiction whatever so to proceed. We are of opinion, there-~ 
fore, that the order must be quashed, and all subsequent proceed- 
ings thereon, including the warrant, set aside, the petitioner 
having undertaken not to take any legal proceedings for any 
thing done under the warrant or order, This undertaking, 
of course, does not extend to any proceedings which the Magistrate 
or Collector may have instituted or may institute with reference 
to the conduct of the mofussil officers in executing the warrant, 
: pending the rule, contrary to the orders of the Magistrate and 


of this Court, - 





Before Sir Barnes Peacock, Kt, Chief Justice, and Mr. Justice Miter. 


THE QUEEN v. KABIL MANJI axp OTHERS.* 4869 


; Obstructing Navigation—Act V.( B.C.) of 1864. -, Mar. 5. 





To render a person liable to punishment under section 16, Act V. (B. C.) of 1864, 
for obstructing the line of navigation of a Government canal, it must be shown that 
he wilfully obstructed the navigation. 


Baboo Srikant Mullik for the petitioner. 


Tae judgment of the Court was delivered by 
Peacocg, C. J.—In this case, Mr. Beaufort, the Judge of the 
_.24-Pergunnas, has sent up a conviction of three manjis, for having 


obstructed the line of navigation in the new canal, opposite Sura 
* Reference by the Sessions Judge of the 24-Pergunnas. Se 
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bazar. The conviction was under section 16 of Act V. of 1864 


THE Queew of the Bengal Council. That section enacts, that any person 
Kasi Mast who shall wilfully cause or shall aid in causing any obstruction 


to any line of navigation, or who shall wilfully omit to remove 
such obstruction after being requested so to do, shall be punished, 
on conviction before a Magistrate, with simple imprisonment, 
which may extend to one month, and shall also be liable to 
fine, &e, 

Mr. Beaufort, upon a petition being presented to him, called for 
the record of the proceedings, and has sent up that record to this 
Court, in order that it may be revised; and the Court, therefore, 
has revised it under the provisions of section 404 of the Code of 
Criminal Procedure. : 


There does not appear to have been any summons to these per- 
sons, nor any warrant for their arrest, nor is there a record of 
any charge having been drawn up; but the manjis were arrest- 
ed without warrant and brought before Mr. Galiffe. If there 
had been a summons, it must, according to the form annexed to 
the schedule to the Code of Criminal Procedure, have stated 
shortly the offence charged, and the party would have been sum- 
moned to answer it. If the parties had been arrested under 
a warrant, the warrant would, in like manner, have stated the 
offence.: It is not necessary here to enquire under what authority 
of law these parties were arrested without warrant. I merely 
refer to the absence of a summons or warrant to show that there 
was no charge in writing which the manjis were called on to answer 

The record commences with the evidence of Mr. Milwrick, who 


says that, on the 25th, at 3 P. M., whilst on rounds at Chingri- 
ghatta, he found three boats laden with wood tied to trees on the 


“east side of the new canal, opposite Sura bazar, and thus obstruct- 


ing and endangering the navigation of the canal. It was flood tide, 
and the traffic was very great. These boats were tied by one 
rope by their heads to trees, the stern across stream; that he had 
these boats removed to Raja’s Khal, and arrested the three manjis 
named. 


There is nothing in that evidence to show that the manjis 


weré.*wilfully obstructing the navigation, and nothing to show * 
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that they were required to remove the boats, or that they con- 1869 
tinued the obstruction after they were required to remove them, T## Quann 
The record proceeds: “ Kabil admits the charge; J: ailal, ditto; Kasm Mayor, 
Sukea ditto; but states that his boat was not tied to a tree but te 
a lagi driven into the bank.” 
The admission of the charge does not amount to anything, 
unless we know what the charge was. The evidence does not 
show that the parties were wilfully obstructing, and the admission 
of the charge might be, and probably was, merely that they tied 
their boats to the bank, and not that they wilfully interrupted 
. the navigation. 
The finding was that the defendants “are convicted of obstructing 
the navigation of the Calcutta Canal,” and they are then sentenced 
to 15 days’ jail each, under Act V. of 1864, section 16." The find- 
ing does not state that the accused wilfully obstructed the naviga- 
tion. There is, therefore, no charge; there is nothing in the evidence 
or in the admission of the prisoners, or in the finding, to show or 
lead us to suppose that the prisoners wilfully obstructed the 
navigation. Mr. Galiffe appears to have considered that an 
obstruction, whether wilful or not, was sufficient to render the 
prisoners liable to imprisonment, . 
It is not for me to say that 15 days’ imprisonment would have 
been too much for the offence of wilfully obstructing the naviga~ 
tion, or of wilfully continuing an obstruction after a request to 
remove it, if such an offence had been proved by the evidence ; 
but it appears to me that there is nothing whatever to show that 
the prisoners acted wilfully. The accused have already suffere 
six days’ imprisonment, and it appears to me that the order - 
the Deputy Magistrate ought to be quashed. It is, accordingly, 
quashed, and the prisoners are to be forthwith released, 





Before Mr, Justice Norman and Mr. Justice EB. Jackson, 
THE QUEEN ov. LUTHI BEWA ann OTHERS," 1869 
False Personation— Registration Act. March 31, 





Avendor proceeded, in company with three persons, to Dacea to register her 
deed of sale. Falling ill on the way, the three companions went to the Registrar’y 


* Revision of proceedings under sections 404 and 405 of the Code of Criminal 
are, 
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office ; one of them there personated the vendor, and got registry of the deed. She 
was convicted of cheating by false personation, and- the other two of abetting 
that offence. 

Held, on revision, that, as there was no intention apparent on the partof the 
gecused to injure or defrand any one, the convictions should have been under sections 
98 and 94 of Act XX. of 1866, and not under s. 419 of the Penal Code. 

Tum facts are fully set outin the judgment of the Court, which 


was delivered by 


Norman, J.—The prisoner, Luthi Bewa, has been convicted, 
under section 419 of the Indian Penal Code, of the offence 
of cheating by false personation, and sentenced to one year’s 
rigorous imprisonment; and the prisoners, Anand Mohan and 
Becharam, have been convicted of abetting the offence, and sen- 
tenced to 18 months’ rigorous imprisonment, On the application 
of the vakeel for the prisoners, the record of the case was sent 
for under section 404 of the Criminal Procedure Code. 

The prisoners were tried by the Joint Magistrate of Dacca, 
and the conviction of the Joint Magistrate was upheld on appeal 
by the Judge. We, therefore, taking up the case as a Court of 
revision must take the facts as found by the lower Court. 

It appears that one Kumari, having agreed to sell a small piece 
of land, started with three persons in a boat for Dacca for the 
purpose of registering the deed of conveyance. According to 
the finding of the lower Courts, on arriving at Dacca, Kumari 
was too ill to leave the boat; and Luthi, who accompanied her 
to Dacca in the boat, went with the other two prisoners to the 
gffice of the Registrar, and there personated her, and had the deed 
registered in her name. 

We think there is nothing to show that the prisoners intended 
to defraud or injure anybody in putting forward Luthi to 
personate Kumari, and do an act which, doubtless, Kumari would 
have done, had she not been prevented by illness from going 
to the office of the Registrar in person. 

We think, therefore, that the prisoners should not have been 
convicted of cheating by false personation under section 419 
of the Indian Penal Code. The offence which they committed, 
was an offence under section 93 of Act XX. of 1866. We, 
therefore, quasling the conviction, as a conviction under section, 
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419, substitute a conviction. under section 93 of Act XX. 
of 1866 against the prisoner Luthi for falscly personating 
Kumari, and a conviction under section 94 against Anand and 
Becharam for abetting the offence. Under all the circumstances 
of the case, we think a slight sentence only is called for, and, there- 
fore, direct the prisoner Luthi to be imprisoned for four calendar 
months, and the prisoners, Anand and Becharam, for six calendar 
months, to be reckoned from the day of the Joint Magistrate’s 
order, viz., the 15th of December last. 


Before Mr. Justice Norman and Mr, Justice E. Jackson. 
MAHANT DIEANRAJ GIRI GOSWAMI v. SRIPATI GIRIGOSWAML* 


Possession— Certificate—Act XX VII. of 1860—Criminal Procedure Code, 
8, 318. 


A and B had a dispute about possession of a certain muth. A was declared by the 
Magistrate, under Section 318 of Criminal Procedure Code, to be in possession. 


Subsequently, B got acertificate under Act XXVIL. of 1860, and applied to the Magis: . 


trate for possession, which was given to him, 
Held, that the Magistrate’s order giving possession to B was irregular, and 
must be set aside. : . 


“urs case was brought before High Court by the Judge of 
Cuttack in the following letter of Reference :— 

Under section 434, Act XXV. of 1861, and Circular Order 

; of the High Court, dated 15th July 1863, 

Case No. 32 of 1868: No. 18, I herewith transmit the record of 
Goran 2 sired Gui the case, noted in the margin, to be laid 
Goswami. before the High Court, with the following 

report :—-. 

There was a dispute between two parties, Dhanraj Giri and 
Sripati Giri, about possession of a certain muth and its appur- 
tenances. Dhanraj Giri was found to be in possession by the Joint 
Magistrate Mr. Barton, and was ordered to retain the property 
under section 318, Code of Criminal Procedure. Subsequently, 


* Reference to the High Court, under Section 434 of the Code of Criminal Pro- 
cedure, from the Sessions Judge of Cuttack. 
- 6—D 
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1869 on the other claimant, Sripati, obtaining a certificate under Act 

Biawaxt X XVII. of 1860, the Offigating Joint Magistrate, Mr. Boxwell, 

Gin Goswamt made over possession of the property to him; and against this 
Serart Grevforder Dhanraj Giri appeals. 

The order passed by the Officiating Joint Magistrate appears to 
me to be illegal for the following reasons :—-The possession of 
the property in question was found by the late Joint Magistrate 
to be with Dhanraj Giri ; and under section 318 of Act X XV. of 
1861, he was kept in possession. The present Joint Magistrate 
would not legally interfere with that possession, and nothing, 
except adecree of the Civil Court, can oust the party put in 
possession under the former order. I am clearly of opinion that 
a certificate under Act XXVII. of 1860, does not amount to a 
decree, and is not sufficient to warrant possession of property 
being made over, under such circumstances as appears in this 
case. As I think that the order passed is illegal, I beg to refer 
the case for the consideration of the Court. 





Judgment of the High Court.--The order of Mr. Boxwell 
appears irregular. In the first place the grant of the certificate 
under Act XXVII. of 1860, does not decide the title to the land; 
and if it did, an order of.the Civil Court must be executed by 
that Court, and not by the Magistrate. 

Mr. Boxwell appears to have been misled by Mr. Barton’s 
order, which was also irregular. Mr. Barton should have declined 
to interfere, except to keep the peace, and left the parties to apply 
to the Judge under the provisions of Act XIX. of 1841 to 
appoint a curator, or make some order with regard to the property, 
till the right of succession should be determined. The question 
which was not of a disputed possession, but of a right of succes- 
sion, could not be properly dealt with under section 318 of the 
Code of Criminal Procedure. We quash Mr. Boxwell’s order. 
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Before Mr. Justice Phear. 


SRIMATI JAYKALI DEBI v. SHIBNATH CHATTERJEE. Br 
Hindu Executor—Probate. July 4. 


Government Promissory Notes belonging to the estate of a deceased Hinda were 
endorsed over, without consideration, by A (who had taken ont probate of a forged 
Will, and was acting under the same as executor) to B, who received the same bond 
Jide, bat without due inquiry; and on obtaining a renewal of the same, endorsed the 
renewed Paper back to A, for the purpose of enabling him to raise money thereon, 
believing that A hadarightso to do. Held, that B was liable to account to the 
representatives of the deceased for the value of the said Promissory Notes as assets 
of the deceased come into his hands. 


The property in the moveable estate of a deceased Hindu does not pass to his 
executor, as such. 
Txais suit was brought by Jaykali Debi, as widow and heiress 
“of one Ramgopal Banerjee, late a Hindu inhabitant of Calcutta, 
against Shibnath Chatterjee, Madhusudan Banerjee, Jadunath 
Chatterjee, and Biswanath Haldar, for an account as against 
Shibnath Chatterjee, of the estate of the deceased Ramgopal 
Banerjee, and for a declaration that the other defendants (who 
were charged with receiving portions of the estate in fraudulent 
collusion with the first defendant) were trustees for the plaintiff’ 
of such portions of the estate of the deceased as had come into 
their hands respectively. The suit was withdrawn as against 
Biswanath Haldar, with liberty to bring a fresh suit. 
1—E 
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Tt appeared on the evidence, that Shibnath Chatterjee, after the 


Srimam1 Jay- death of the testator, set up, in combination with Madhusudan 


Kaui Desi 
v 
Swienate 
CHATTERWRE. 


Banerjee, a forged document, purporting to be the last Will 
of the said Ramgopal Banerjee, and obtained probate of the 
same in 1860, shortly after the death of Ramgopal, and acted as 
executor under the same until it was set aside by a. decree of 
Mr. Justice Phear, on the Testamentary and Intestate side of 
the High Court, on the 7th February 1866. 

The defendant, Shibnath Chatterjee, while acting as executor, 
endorsed over certain Government Promissory Notes to the 
defendant, Jadunath Chatterjee, his cousin, (then a young man 
under 20 years of age), and desired him to procure new ‘Notes 
from the Government Treasury in his own name and re-indorse 
the same to the said Shibnath Chatterjee, and the said Shibnath 
Chatterjee alleged, asa reason for this proceeding, that he had 
occasion to raise money on the said Promissory Notes, but that 
the Bank of Bengal would not advance money upon his 
indorsement as executor. 

Two pieces of Government Paper which had formed part of 
the estate of the deceased, had been handed into Court by 
Madhusudan, and other papers handed into Court were identified 
as having also formed part of the estate of deceased. 


Mr. Woodroffe for the plaintiff. 
Mr. Lowe for the defendant, Madhusudan Banerjee. 
Mr. Graham for Jadunath Chatterjee. 


The judgment of the Court was as follows: 


Paear, J.—This suit is the natural sequel to that which was 
brought before me a few months ago on the Ecclesiastical side 
of this Court, and during the course of the present trial I have 
seen very much to assure me of the correctness of the conclu- 
sion to which the Court then arrived, namely, that the Wil 
propounded by Shibnath Chatterjee as the Will of his fathers 
in-law, Ramgopal Banerjee, was not in fact his Will. It is 
conceded that under the judgrnent then given, standing, as it 
does, uvreversed, Shibnath Chatterjee is bound to account to the 
plaintiff for all the assets of Ramgopal which came to his handg 
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The usual decree will, therefore, be made against him with the 1866 
declaration that all the Government Paper which has beenSemarr Jay- 


: " A si Kart DEBI 
marked in Court, did form part of the intestate’s estate in Shib- D. 
Spusnarr. 
nath’s hands. Cuafrenses, 


It follows, asa matter of course, that Madhusudan must be 
made responsible for the two pieces of Paper endorsed to him 
by Shibnath, as executor of the alleged Will. He put himself 
forward as having been a witness to the publication of that 
Will by Ramgopal, and by his false testimony in Court, and his 
signature on the document, supported Shibnath’s (for a time 
successful) fraud. Itis not necessary to determine the exact 
point of time when he first became implicated in the transaction. 
Probably he was so at the earliest period, if he was not the 
actual originator of the scheme. At any rate, he cannot be 
allowed to draw advantage from the character conferred on 
Shibnath by the revoked probate while it remained in force, because 
he himself was an active party in obtaining that probate from 
the Court by fraud and deceit. But, further, I disbelieve the 
account which he gives of the mode in which he became posses- 
sed of the two pieces of Paper, and I do not doubt that they 
form part of the plunder of Ramgopal’s estate which fell to his 
share in consideration of the all important aid afforded by him 
towards setting up the pretended Will. It must be declared that 
those two pieces of Paper formed part of Ramgopal’s estate in 
Madhusudan’s hands, and he must account for them at their 
then value with the interest borne by them, and for all pre- 
miums or bonuses which may have been derived by the sale 
of them or otherwise. ; 

As to the case of Jadunath Chatterjee, I have felt consider- 
able doubt. He gave his evidence in the witness box in a very 
trustworthy manner, and I accept his story as true. According 
to his represeutations the part which he took in the dealings 
with the intestate’s estate was entirely free from any dishonest 
intention. He was at the time a young man not 20 years of 
age, and but lately come from School or College. He was also 
a-near relation of Shibnath’s, possessing implicit faith in the 
latter’s integrity and ability in business matters, and probably 
1 might add a becoming consciousness of his own inexperience. 
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In this situation Shibnath came to him, and stated that he wanted 
money ‘to meet the necessary expenses for the management of 
the deceased’s estate, and that he had tried to obtain it from the 
Bank of Bengal on deposit of Company’s Paper belonging to 
Ramgopal, but that the Bank would not accept an executor’s 
endorsement. Under these circumstances, Shibnath proposed to 
endorse the paper to Jadunath, with the’ view to Jadunath’s 
obtaining a renewal of it in his own name and then endorsing 
the renewed Paper back to Shibnath. In this way he, Shibnath, 


would obtain Paper of value equal to that of the original, dis-. 


embarrassed of any special title, which he could deal with, 
independently of his representative character. Jadunath without 
hesitation or suspicion acceded to his cousin’s proposition. Shib- 
nath obtained the clean Paper, and I need hardly add, as soon 
as he obtained it, applied it to his own purposes, and thus fraudu- 
lently wasted the estate to an enormous extent. Jadunath’s 
part in the transaction appears then to amount to.this, With full 
knowledge of the trust, he enabled Shibnath to convey to strangers 
without notice. This being so, to whatever extent, notice of 
the trust could have operated to protect the estate, to that extent 
I must hold Jadunath responsible for the waste which has 
ensued. - 

Here the question presents itself, would notice of the trust 
have affected strangers taking under it.? In other words, could a 
stranger take Government Paper under endorsement from a 
Hindu executor of the last endorsee as such, without enquiring 
into the executor’s power of dealing with it? I suppose it is 
now clear that probate does not confer, upon the executor of a 
Hindu Will, any personal rights of property analogous in any 
way toan English estate or interest. The Will gives him just 
such powers of dealing with the property comprehended in it, 
as its words express, and no more. Beyond the scope of the 
Will, and so far as he is not constructively restricted by 
its directions, it may be that he has the powers which are 
implied in the bare authority of a manager during minority ; 
but these are all he can claim. At any rate, this doctrine 
seems to have been laid down with regard to immoveable 
property in the case of Sreemutty Dossee y. Tarachurn 
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Coondoo Chowdry (1), by which I readily admit myself bound to 
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be guided. It follows that a stranger would not be allowed with Snmani Jdax- 
impunity to take immoveable property from an executor, unless he ,*4*" Dest 


could show that he had previously satisfied himself by reasonable 
enquiry that the alienation was justified either by the directions to 
be found in the Will or by the exigencies of the estate (see Honoo- 
man Prasad Panday v. Mussamut Babooce Manraj Kunwareec) (2). 
Ngw, I apprehend that moveable property is, without doubt, 
secording to Hindu law, in the same predicament as immoveable 
property. Unless then Government Paper stands in some excep- 
tional position, I must say that Jadunath (innocent as I consider 
him to have been in intention) took the paper with the executor’s 
trust upon it, and although in one sense he did not waste the 
property himself, yet having become responsible for the due 
administration of so much of it as passed through his hands, he 
must answer for the waste which by his re-conveyance to 
Shibnath he enabled the latter to effect, unless he can show that he 
~ was deceived into supposing that Shibnath was acting within 
his powers. And if any distinction exists in favor of Govern- 
meut Paper, it must rest upon some principle which will lead a 
Court of Equity to refrain from enforcing a trust, rather than 
that any impediment should be placed in the way of the free 
transfer from hand to hand of this particular form of proprie- 
tary right. Such would be thecase, probably, if it de facto 
formed part of the currency of the country. But it does not, 
in any sense, occupy this position, and I am not aware of any 
reason which would cause a Court of Equity to treat Govern+ 
ment Paper, as it is commonly termed, differently from private 
Promissory Notes passing by endorsement. The contract 
which is expressed on the face of the two documents respectively, 
is the same in each, and the benefit of it is assignable in like 
manner in both instances. Iam unable to detect any special 
equity as attaching to the bare fact that the Governor General 
in Council is the promisor. Now obviously the benefit of a con- 
tract which is to be rendered in money, is strictly property, and 


(1) Bourke, Pt. VIL, 48. (2) 6 Moore, I. A., 393. 
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I can discover no reason resting on the nature of the subject, 


‘why an executor should have the power of conveying pro- 


perty of this kind away from the estate when he would be 
powerless to give a good title in respect of any other. I con- 
ceive then that the ,estrictions on a Hindu executor’s power 
of alienating the testator’s property laid down in Sreemutty 
Dasi vy. Taracharan Coondoo Chowdry (1), apply to his power 
of assigning away any contract; and, therefore, as a particular 
case to his power of passing by endorsement a Bill of Exchange 
or Promissory Note; and I must, therefore, treat Jadunath as at 
least bound to assure himself that Shibnath was justified in 
realizing so much of the Government Paper as he took part’ 
in converting into money. Now, Jadunath admits that he made 
no enquiry whatever on this point. Doubtless, had he done 
so bond fide, and been misled by Shibnath’s representations and 
by anything that appeared in the pretended Will, he might 
have been exonerated in a Court of Equity from liability for 
the constructive trust; or again, even in the absence of enquiry 
on his part, had Shibnath, in fact, possessed rightful authority 
to deal, as he did, with the Paper, there would have been no 
residual liability which could attach to Jadunath, notwithstand- 
ing his imprudent want of caution in the mode in which he 
implicated himself in the trust. But neither of these circum- 
stances occurred. The supposed Will was only so much waste 
paper, and the powers, slight as they were, which it purports 
to confer on Shibnath, were absolutely worthless. It is not 
contended that outside the Will, Shibnath had any justification 
for selling the large amount of Paper which Jadunath took 
from him. In truth, it must be admitted, that whether the Will 
stood or not, Shibnath’s act, to which Jadunath was privy, was one 
of pure waste ; and as I have already said, Jadunath is under the 
circumstances unable to claim the protection which a reasonable 
enquiry might possibly have obtained for him. On the whole, 
then, I find myself obliged, however reluctantly, to declare that 
all the Government Paper endorsed by Shibnath to Jadunath was 


(1) Bourke, Pt. VIE, 48. 
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in the hands of the latter, assets of the deceased for which he must - 
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account, and which he is liable to make good te the estate (1). 


Attorneys for the plaintiff: Messrs. Owen § Bonnerjee. 
Attorneys for Shibnath Chatterjee: Messrs. Beeby § Rutter, Cnarrerzen. 
Attorneys for Jadunath Chatterjee: Messrs. Swinkoe, Law,& Co. 
Attorneys for Madhusudan Banerjee: Messrs. Carruthers & Co. 


Before Mr, Justice Markby. 
SHEIKH FAIZULLA v. RAMKAMAL MITTER. 
Principal and Agent—Liability of Banian—Custom. 


There is a presumption in Calcutta? that where a vendor of goods deals with a 
Banian of an European firm, gud baniau, he can only look to the banian for the 


* price. 


Paliram and Bydonath vy. Paterson (2), and Grant, Smith, & Co. v, Jugobandu 


Shaw (3) followed. 


Titis was a suit to recover the sum of Rs. 1,894-8, being the 
balance of the price of certain goods which the plaintiff alleged 
had been sold and delivered by him to two of the defendants. 


The plaintiff was a dealer in 
Calcutta. 


hides, carrying on business in 


The defendant, Ramkamal Mitter, carried on business 


in Calcutta, as a trader and banian, and the other defendants 
were the members of the firm of D. McMurphy and. Co., also 
carrying on business in Calcutta, as merchants and agents, 

The defendants, Messrs. McMurphy, in their written statement, 
denied that there was any privity of contract between them 
and the plaintiff. They alleged’ that at the time the alleged 
transaction took place, Ramkamal Mitter was their banian; 
and that he bought the goods, as such; that they never autho- 
rized Ramkamal Mitter to pledge their credit for any goods 


(1) From this decision the defend- 
ant, Jadunath Chatterjee, appealed on 
two grounds : 

lst—That the judgment was erro- 
neous, inasmuch as neither fraud nor 
breach of trust was proved against him, 
but the Court in effect found that he 
had acted bond fide. 

Qnd.~That the Court was in error 
jn holding that the appellant had assisted 
the said Shibnath Chatterjee to effect a 
breach of trust which could not have 
peen effected without a transfer of the 
nature described in the evidence, and 
that without a transfor and a renewal of 


the Government Scearity in his own 
name, the said Shibnath Chatterjee could 
not have effected the breach of trust in 
question. Whereas the said Shibnath 
Chatterjee could, as executor, have 
obtained a renewal of the Government 
Security in his own name, or could, as 
executor, have made a good title toa 
purchaser. 

On the 28th September 1866, the 
appeal was dismissed with costs, and the 
decree of the Court below affirmed, 

(2) 2 Boulnois, 203. 

(3) Bourke, Pt, VIL, 17, 
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or to buy any in their name; that they paid the price of the 
goods purchased by their banian to him, and that they dealt 
with him alone in respect thereof. 

The evidence sufficiently appears in the judgment. 

Mr. Jackson for the plaintiff. - 


Mr. Woodroffe for the defendants, Messrs. McMurphy & Co. 
The defendant, Ramkamal Mitter, did not appear. 


Marxsy, J.—On behalf of the members of the firm of 
McMurphy & Co., no question has been raised as to the value of the 
goods. The only question raised is, whether or not they are liable 
for the price of them. These two defendants are European mer- 
chants, and part of their business consisted in shipping hides to 
England. ‘The course of business seems to have been that the 
firm, whén in want of hides for shipment, gave directions to 
Ramkamal Mitter, and he went and purchased goods subject 
to inspection and approval by the firm, both as regards quality 
and price; and Ramkamal Mitter was entitled to receive from 
the firm a certain fixed sum, beyond the price, as his profit on 
the transaction. As to this being the course of business, there 
is no dispute. After the hides had been inspected and approved 
of by one of the firm, they were sent to the screw-house, 
and then shipped to England. It cannot be denied, that under 
ordinary circumstances, according to law, McMurphy and Co. 
would be liable, as vendees of the hides, whether their name 
had been used in the transaction by Ramkamal Mitter or 
not, for a man who purchases goods by an agent is liable for 
the price of them. But the defence is that in this case it is 
not so, owing to a particular custom in Calcutta, that when 
the agent is the banian of a European firm, the banian, and 
the banian alone, is liable to the vendors. And it is contended, 
that in this case the dealing between Ramkamal Mitter and 
MeMurphy and Co. put him in the position of a banian with 
respect to that firm, and that, therefore, he aloneis liable. If, as 
is contended, the custom exists, there can be no doubt as to the 
soundness of the argument. Where a custom exists among a well- 
defined and recognized class of persons, all contracts made by them 
are to be construed exactly as if that custom had been agreed to in 
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express terms in making the contract. That the custom does 1368 
exist, that when a sale is made to a person occupying the position Sxema 
of a banian, the banian alone is liable, seems to me to be Barus 
decided by authority which I ought not now to oppose. [Paliram Ranxamar, 
and Bydonath v. Paterson (1) and Grant, Smith, and Co.-y, ™*™™*® 
Jugobandu Shaw (2)}. I consider I am bound in this case to 

start with the proposition that where a man deals with a banian, 

quad banian, the principal does not incur any liability whatever. 

That this was so, under ordinary circumstances, was’ indeed 
admitted by the plaintif?s counsel, but it was denied that Ram- 

kamal Mitter was a banian. I think, however, that he was. 

The plaintiff and the broker, who made the bargain, both call 

him a banian; therefure on their evidence alone, if nothing 

further had transpired, I should have been bound to hold 

that being called a banian, he must be considered as such; 

and that, on the authority of the cases to which I have referred, 

the custom applied. ‘The custom, among the class of persons 

who observe it, would not have been recognized by the Court 

as one of which it would take judicial notice, unless that class 

of persons had been considered as certain and well-defined; 

and, therefore, when ‘2 man is called a banian, I am primd facie 

bound to consider that he is in the ordinary position of persons 

so called, Mr. Woodroffe was, however, willing to show the 

exact relation between the parties, and wished to put in the 
document greating that relation. This was objected to by the 
plaintiti, on the ground that the private arrangement between 

the defendants and their servant could not affect him, Mr, 
Woodroffe then went on to show in what way the defendants 

had dealt with Ramkamal Mitter, the plaintiff still objecting, 

I thought the evidence admissible, though I thought that the 
defendants were not bound to give it. There is nothing, how- 

ever, in it which removes Ramkamal Mitter from the position 

of an ordinary banian. The evidence leaves him in that position. 

There is no doubt a great deal in the position of a banian 

which distinguishes him from a vendor, and it would be too 

much to say the firm and the banian were in the relation 

of vendor and vendee. I can look on the relation of the firm 

and the banian as no other than one of the forms of the 

relation of principal and agent, but the very gist of the argu- 

ment is, that this is an exceptional case, and that the ordinary 


principles of law arising out of that relation do not apply. 
(1) 2 Boulnois, 203. (2) Bourke, Pt. VIL, 17, 
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On the whole, assuming, as I consider I am bound to do, that the 
custom exists, I think the first question must be answered in 
favor of McMurphy and Co., that Ramkamal Mitter was 
a, banian, and that the liability is his alone. 

The other part of the case is still, however, left perfectly open. 
Although the plaintiff may not be able to say that Ramkamal 
Mitter was not a banian, and that he did not deal with him as a 
banian, yet he can say that he refused to make a bargain on any 
such terms as that the contract should be considered as made 
with Ramkamal Mitter, as a banian, and he may show that he 
insisted on having both the security of the European firm and of 
Ramkamal Mitter. There is nothing to prevent him from doing 
this. It is a question of fact what the conditions and terms were. 
What the plaintiff may have intended to do, and what security 
he may ‘have intended to obtain, I am not called on to decide. 
There being this peculiar presumption in Calcutta, that the seller 
can look to the banian for his price, and to the banian alone, 
and it being shown that the plaintiff was dealing with a banian, 
it lies on him to show that the employers of the banian have 
consented to take on them a liability which, in ordinary cases, 
would not arise. The nature of a banian’s business precludes 
him from having any general authority to pledge the credit of his 
principal. The plaintiff must then show either that the defendants 
consented to pledge their credit, or that they consented to take the 
Hiability on them. This the plaintiff has, in my opiniog, failed to 
do. ‘The fact that one of the defendants inspected the goods, is 
quite consistent with the employment of Ramkamal Mitter as 
a banian, and all their subsequent conduct, as stated by them- 
selves, is consistent with the same position. An attempt has 
indeed been made by the plaintiff to prove that the defendants 
admitted their liability, and upon this point there is a considerable 
conflict of evidence. I am not satisfied of this; on the contrary 
I believe the denial of the two defendants that they did more 
than refer the plaintiff, and those who applied on his behalf, to 
the banian for payment; and that they made some endeavour 
to induce the banian to fulfil his duty as an honest man, 
and pay over the plaintiff the money which he received from 
themselves. ‘ 


Attorney for the plaintiff: Mr. Gillanders, 


Attorney for the defendants: Mr. G. J. Oliver. 
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Before Sir Barnes Peacoch, Kt, C. J., and Mr. Justice Markby. 


KUMARA ASIMA KRISHNA DEB (Arpsiiant) v, KUMARA 
KUMARA KRISHNA DEB, (Resronpenr.*) 


Hindu Will—Trusts—Perpetuity, 


A Hinda, by will, attempted to create a trust for the accumulation, for 99 years, of 
the surplus income (after certain yearly payments) of his estate, in the purchase of 
zemindarics, &c., from time to time 3 and empowered his trustees to continue such 
trust after the expiration of the 99 years’ term. The will contained no disposition 
of the beneficial interest in the zemindaries 80 to be purchased. Held, that such 
trust was void, 

Semble.—Perpetuity (save in the case of religious and charitable endowments) is 
not sanctioned by Hindu law. 

Goberdhone Bysak v. Sham Chand Bysak (1) explained. 


Raga Apurva Krisawa Banapur died on the 14th May 1867, 
leaving him surviving two sons, Kumar Kumara Krishna and Ku- 
mar Upendra Krishna, and a grandson, Kumar Agima Krishna, 
the son of the said Upendra Krishna, and having made his last 
will and testament as follows: 


This is the last will and testament of me, Raja Apurva. 


Krishna Bahadur, of Sobha Bazar, in the town of Calcutta, 
zemindar. I give, devise, and bequeath the whole of my real and 
personak property, both hereditary and self-acquired, upon the 
trusts hereinafter declared, unto Baboo Gopal Lal Tagore of 
Pathuriaghata, Calcutta, Alfred Thomas Osmond of Calcutta, a 
member of the firm of Messicurs Mackintosh, Burn, and Company, 
architects and builders, and Baboo Nabinkrishna Bose of Calcutta, 
my eldest son-in-law, whom I hereby appoint executors to this 
my last will and testament, 

First.—I direct that all the assets of my estate, whether on 
account of leases in my name or benami or any others, shall be 
realized within a year from the date of my decease and credited 
to my estate; and that all my just debts and testamentary and 
other expenses shall be duly paid within a year from the date of 
my decease out of my estate, and also the four several legacies 
next hereinafter recited, that is to say, to Bindubasini, the wife 
of Kumara Kumara Krishna Bahadur, the sum of rupees one 
hundred; to Sura Kumari, the wife of Kumara Upendra 
Krishna Bahadur, the sum of Tupees one hundred; to Krishna 
Prana, the daughter of Kumara Kumara Krishna Bahadur 
the sum of rupees five hundred; and to Krishna, daughter of 

(1) Bonrke, 282, 
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1ses) Kumara Upendra Krishna Bahadur, the sum of rupees five 
Koxans hundred; and that, after the expiration of the said year, my said 
Bally Haier: executors shall make over all my estate, real and personal, ‘to 


Kuan, Charles Swinton Hogg, the official trustee of Bengal, to be held 


Rumank by him and his successors upon the trusts hereinafter declared 
Des. concerning the same, until my grandson, Kumara Asima Krishna 
Bahadur, arrives at the age of twenty-one years, or, in case of his 
death, until such other person as is hereinafter appointed to be 
the trustee of my estate, shall have arrived at the age of twenty- 

one years. 

Second.—My eldest son, Kumara Kumara Krishna Bahadur, 
shall receive rupees one hundred per month from the date of my 
sdecease, and my youngest son; Kumara Upendra Krishna 

_ Bahadur, in like manner, shall receive rupees one hundred 
per month, for their respective maintenance, for the period of their - 
natural lives; such. payments to be made out of the allowance 
received by me monthly from the Accountant General of the 
High Court, for my maintenance out of the estate of my father 
Maharaja Rajkrishna Bahadur, deceased, in the cause Krishna 
Chandra Ghose, &c., versus Krishna Sakha Ghose, &c., ‘and the 
other causes, pursuant to the order of the Court of Judicature at. 
Fort William in Bengal, bearing date the seventeenth day of 
February, one thousand eight hundred and forty. 

Third.—My eldest wife, Rani Ichamayi, shall receive, out of 
my said maintenance allowance in the aforesaid causes, rupees (40) 
forty per month, from the date of my decease, for her mainte- 
nance and support for her natural life, that is in lieu of rupees 
eighty per month which she is enjoying, as her maintenance allow- 
ance per month during my hfe-time, as decreed by the High 
Court on twenty-first April, one thousand eight hundred and sixty 
five; she shall also receive rupees (1,000) one thousand now stand- 
ing to her credit in my khata book for which she had been 
allowed interest, before she sued me in the High Court, but in 
respect of which she is no longer allowed interest; but in the 
event of her predeceasing me, then and in that case, this last- 
mentioned sum of rupees one thousand shall go to, and form part 
of, residuary personal estate. 

Fourth.—My eldest wife, Rani Avayasundari, shall receive, out 
of my maintenance allowance in the aforesnid causes, rupees (40) 
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forty per month, from the date of my demise, for her mainte- 18¢8 
nance and support, for her natural life; she shall also receive rupees | Kuaara 
y 7 an oa Asma Krign- 
four thousand and five hundred, now standing to her eredit immMy xa Dew 
khata books, together with any arrears of interest that may be yvipa 
due to her at the rate of four per cent. per mensem, but in the Kv: 


event of her predeceasing me, then in that case I direct that the 
said rupees four thousand and five hundred shall, with all interest 
which shall have accumulated thereon, be divided into two equal 
moieties, and one moiety be paid to Kumara Upendra Kiishna 
Bahadur, the son of the said Rani Avayasundari, or in the 
event of his death to his male issue, and the other moiety be 


equally divided between her three daughters, Krishna Priya, ; 


Krishna Kumadini, and Krishna Nitambini, and their male issue, 
Fifth.—My mother shall receive rupees (20) twenty per month 
“for her own use and benefit, from the date of my decease during 
the term of her natural life, from my maintenance allowance in 
the aforesaid causes, - 
Sixth.—My grandson, Kumara Asima Krishna Bahadur, shall 
receive, from the date of my decease, out of my maintenance 


allowance in the aforesaid causes, the sum of rupees (50) fifty per 


month, for his maintenance and Support, to be paid to his mother 

and Kumara Upendra Krishna, his father, as hig guardians, 

until he arrives at the age of twenty-one years, and from and 

after his attaining that age, thon the said rupees 50a month shall be, 
increased to rupees 100 a month in accordance with the directions 

hereinafter contained in the twentieth paragraph. 

Seventh.—The maintenance allowance of sicca rupees (350) 
three hundred and fifty, ov rupees (373-5-4) three hundred 
seventy-three, fire annas, and four pie, shall, in accordance with 
the direction hereinbefore contained, be divided amongst parties 
respectively, as hereinbefore mentioned as follows :— 


Kumara Kumara Krishna Bahadur + Co.'s Rs. 100 
Kumara Upendra Krishna Bahadur eas * 100 
Rani Tehamayi oy kee oa ” 40 
Rani Avayasundari ase ase 2 40 
Mother Chota Rani $6 ao ae os 20 
Kumara Asima Krishna Bahadur... tex 50 
Total, Co.'s Rs... 350 

Three hundred aud fifty rupees only. a 
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The difference between sicca and Company’s rupees of the above 
amount, that is Rs. 23-5-4 (twenty-three rupees, five annas, 
4 pie) shall be credited to my residuary personal estate. F 

Eighth.— With respect to my said father’s estate, if that estate 
hereafter be divided, and the allowance I now receive from the 
Court be discontinued, the above six several payments shall be 
made out of my residuary personal estate; but in case the allow- 
ance for maintenance be increased by the Court, then in that 
case the excess over the sicca Rs. 350 (three hundred and fifty 
sicca_ rupees) per month shall be added to, and form part of, my 
residuary personal estate. 

Ninth.—With respect to my share of any income over and 
sbove the monthly allowance for maintenance received from the 
estate of my father now being in Court, and whether received in 
cash or Company’s Paper or in any other way, such share shall 
go to, and form part of, my residuary personal estate; and with 
respect to any sums falling to my share after my decease, either 
out of the proceeds of the sale of Government Securities, or as 
profits, or by mere apportionment of those securities, without such 
sale, deposited with the Court for the maintenance of my mother 
and my step mothers, such sums shall go to, and form part of, my 


residuary personal estate. 


Tenth.—I give to my eldest daughter, Krishna Priya, the inter- 
est on Company’s rupees (5,000) five thousand, to be inyested in 
Government Securities, for her natural life, for her use and 
benefit; and after her death the principal to be divided among 
her sons (if more than one) in equal shares, or to her son if only 
one, or to her grandsons, great grandsons in the male line, but in 
case ghe shall leave no sons or grandsons or great grandsons in 
the male line at the time of her death, the said sum of rupees five 
thousand shall then go to, and form part of, my residuary personal 
estate. On tlhe occasion of the birth of her son Nabin Krishna 
Bese, I made him a present of Company’s rupees five hundred, 
which sum is still standing in my khata-book ‘as a credit in the 
name of his mother, and I have been allowing hig mother interest 
thereon at 4 per cent. per annum. On my death, this sum shall 
be invested in Government Securities, and the interest thereof, 
together with all arrears accrued thereon during my life-time 
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and up to the time of such investment, shall be paid to my first 1868 

daughter, Krishna Priya, until her said son shall attain the age of Kumara 

sixteen years, when the principal shall be made over to hint for sey Eee 

his own use and benefit. Should he die before attaining that age, Kiana 

that sum shall be divided among his brothers, and, in default of NBA 

brothers, among his sisters, and in default of sisters, then it shall “Des. 

ge to, and form part of, my residuary personal estate. 
Eleventh.—I give to my second daughter, Krishna Kumadini, 

the interest on Company’s rupees five thousand, to be inyes! 

in Government Securities for her natural life, for her use‘and 

benefit, and after her death the principal to be divided among 

her sons, grandsons, or great grandsons in the male line, in all 

respects, as in the manner directed in the preceding paragraph 

for my first daughter. + 
Twelfth.—For the expenses of the marriage of my third and 

youngest daughter, Krishna Nitambini, she shall receive Com- 

pany’s rupees two thousand; should I, however, give her in 

marriage in my life-time, then the said sum of rupees two thou- 

sand shall not be paid to her. Further, I give to her the interest 

on the sum of Company’s rupees five thousand, to be invested in _ 

Government Securities, for her natural life, and after her death the 

principal shall be divided among her sons, or grandsons, or great 

grandsons in the male line, in all respects as in the manner direct-_ 

ed in the next but one preceding paragraph for my first daughter. ’ 
Thirteenth.—I direct that the sum of Company’s rupees four - 

thousand be laid out for the performance of the ceremony called 

Tula, to be performed by my mother, when she pleases, should 

the same not be performed in my life-time ; and also that the sum 

of Company’s rupees six thousand be laid out for the expense of 

her <Adya, oy first srad, Company’s rupees five thousand of 

which shall be spent, in the manner Hindus generally perform 

srads of thia description, and Company’s rupees one thousand 

shall be paid by way of charity in her name as mother of Raja 

Apurva Krishna Bahadur to the Trustees of the District. Chari- 

table Society, to be invested by them in Company’s Paper, and 

the interest thereof to be distributed among the poor, according 

to the rules of that Society. I entrusted my eldest son-in-law, 

Baboo Nabin Krishna Bose, with the management of this srad, 
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which shall be performed by my sons, Kumara Kumara Krishna 
and Kumara Upendra Krishna, or the survivor of them, jointly 
with the son ov*sons of Kumara Upendra Krishna, or in case 
both of my sons dic, then the son or sons of Kumara Upendra 
Krishna will perforin it. In the event of Kumara Asima Krishna 
and his brother’s death, the ceremony will devolve on their son or 


sons. 


Fourteenth,—It is my further will and desire that Company’s 
wypees five thousand shall be paid to Kumara Upendra Krishna 
from my estate, for the expenses of marriage of his son Kumara 
-Asima Krishna, when he will attain fifteen or sixteen years of age, 
should I not celebrate his marriage during my life-time. 

Fifteenth.—The expenses for the performance “of my first or 
Adyasrad, Company's rupees five thousand shall be paid out of 
my estate, to my eldest son-in-law, Baboo Nabin Krishna Bose, 
to whom the expenditure and management thereof shall alone be 
entrusted; but the religious duties of which will be performed by 
my eldest son Kumara Kui 
Kumara Upendra Krishna. § 





rou! a either of my sons die, the 
ceremony will be performed by my surviving son and Kumara 
Asima Krishna. If both die, then the srad will be performed by — 


Kumara Asima Ky 
Sivteenth—W 





na, o¥ his brothers, if there be one. 
respect to the sum now allowed, out-of the 





estate of my late father, Maharaja Raj Krishna Bahadur, or by 


the Court, to myself, and by my brothers and others in the cause 
Krishna Chandra Ghose, &c.,vs, Krishna Sakha Ghose, &c.,and the 
other causes, purguant to the order of the Court of Judicature at 
Fort William in Bengal, bearing date the 3rd December 1851; 
my share whereof is Company’s rupees nine hundred and forty- 
nine, thirteen annas and two pie, and for srad Company’s rupees 
sixty-nine, am, 





x, and two pie,making together Company’s rupees 
one thousand and nineteen, annas three, pie four, sieca rupees 
nine hundred and fifty-five, anaas eight, and pies two, for religious 
ceremonies, &c., Baboo Nabin Krishna Bose, my eldest son-in-law, 
shall receive the money allowed to me, and shall expend the same 
for the purposes for which it is allowed, until Kumara Asima 
Krishna attains the age of 21 years; and when Kumara Asima 
Krishua”shall have attamed the age of 21 years, then he shall 
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receive the said sum during his life-time, and after his death his 1868 


successor shall receive the sum, as hereafter mentioned; but the Kumana 


performing of srad, &c., shall be conducted by my sons and Acnta Kris 


grandsons according to Hindu law and custom of my family. Koman 2 
Should Nabin Krishna Bose or Kumara Asima Krishna or his quai 
RISHNA 


successors disagree with my brothers or their heirs, then the said Dun. 
Nabin Krishna Bose or Asima Krishna, or his successors for the, * 
time being, shall he at liberty to perform the Darga Puja and 
srads, &c., separately, Should the whole of my father’s estate or a€ 
least that portion of it, namely the Zemindari Nata Gurea in the 
24-Pergunnas set apart for the worship of the family idol Gopinath 
and other idols, be divided, then Nabin Krishna Bose or Kumara 
Asima Krishna, or his successors, shall receive the income of my 
share of the property for the performance of the worship of the 
* idol Gopinath, &c., and perform my term of worship. 
Seventeenth.—My moveable and personal property, such as 
jewels, books, precious stones, gold and silver ornaments, pictures, 
except family portraits, plates, &c., house furnitures, horses, con- 
veyances, &c., shawls, dresses, clothes, &c., of every deScription, 
shall be sold by public auction, and the proceeds of sale shall go 
and form part of my residuary personal estate, after deducting... 
_ thereout the sum of Company’s rupees twenty-five thousand, which. 
shall be invested in Government Securities so as to be held simply as 
“a reserve fund to protect my zemindaries in the event of any default 
of payment of Government revenue and other Government de- 
mands. ‘The amount so taken shall be reimbursed from the profits of 
my estate so as to leave the full sum of Company's rupees twenty- 
five thousand in tact, and available on all such emergencics. 
Eiighteenth.—With respect to all my real and immoveable 
property, whether self-acquired or ancestral, as well as my share of 
the real and immoyeable property, belonging to the estate of my 
late father, now in the hands of the Receiver and Accountant 
General of the High Court, as also the Talook Karumba, No, 
1158, in the Caleutta Pergunna, attached to the 24-Pergunnas, 
purchased by me in the name of my eldest son-in-law: B:hboo 
Nabin Krishna Bose; the Talook Pergunna Kismutgur and 
Rajpore, &c., in the zilla of 24-Pergunnas, No, 342, purchased 
in my own name; the eight-anna share of the malikatia Chur 
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1868 Jayanagar, situated in the diatrict of Bhullowa; and also an upper- 
Kowana roomed brick-built messuage, tenement, or dwelling house, and 
Aspe Rou the out-offices and buildings thereof, together with the piece 
Kumara OF parcel of land, &c., situate, lying, and being at, and numbered 
Kosaka 20, Nuncu Jemadar’s Lane, in the town of Calcutta, forming the 


arse share of Sibkrishna Banerjee and the late Tarakrishna Baner- 
~ jee in the residuary estate of Radhamadhab Banerjee, sold by 

the Administrator General of Bengal, under a decree of the 
High Court dated the 4th April 1864, by public auction, on the 
15th February 1865, which I purchased in my own name; & parcel ‘ 
of lagd, with appurtenances, out-offices, &c., situate, lying, and 
being at, and numbered 47, Kaliprasad Dutt’s Street, in the Town 
of Calcutta, purchased in my name by me; a brick-built house, 
with the piece or parcel of land, and situate, lying, and being 
at, and numbered 46-2, Kaliprasad Dutt’s Street, in the Town 
of Calcutta, purchased by me in my own name; and my family 
dwelling-house, situate, lying and being at, and numbered 1, Raja 
Nabakrishna’s Street in the Town of Calcutta, with adjoining lands, 
&c., which I received as an 8th-share of the portion of my father’s 
dwelling-house, divided amongst myself and my co-sharers by the 
order of the Court, together with the additions and alterations — 
made by me thereto, I hereby direct and declare that my execut-* 
ors and also my heirs and the managers of my estate for the time : 
being are strictly prohibited from mortgaging or selling the same, 
or any part: thereof, for any purpose whatever, and are also strictly 
prohibited from mortgaging or selling any portion of such immove- 
able property as I may hereafter purchase or receive from my 
father’s estate. 

Nineteenth.—With respect to the profits accruing to my 
immoveable estate, I direct that, until Kumar Asima Krishna 
Bahadur attains the age of 21 years, they, as well as all my resi- 
duary personal estate not heretofore or hereinafter otherwise 
disposed of, shall be invested in Government Securities, with a 
view to the purchase of zemindaries, lands and houses, whether 
the same be sold by order of the Court or by Government. 

Twentieth.tlt should be distinctly understood that, as the 
Government revenue and other Government demands are less 

_ than Company’s, rupees 25,000 in the seventeenth paragraph here- 
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inbefore alluded to, Government Securities of fhat’ amount have 1868 
been directed to be kept as a reserve fund, but as ‘Such demands Kumara 
will increase in proportion to the purchase of new zemindaries, Aes Kure 
&c., after or before my demise, Government Securities should: Kinase. 
then be kept asa reserve fund to the full extent of ‘ne year’s pomana 
amount of Government revenues and other demands, - Des, 
Twenty-first.—Further, I direct that my two stars of diamond, , 

&c., ribbon of the Knighthood of Spain, and medals received fram 

the king of Prussia, &c., in fact all presents now or hereafter te 

be received from the potentates of the east and west, together 

with firmans, royal edicts, shall be carefully preserved,and 

when Asima Krishna arrives at the age of 21 years, I direct 

that they shall be made over to him, but they shall never be 

sold or parted with under any circumstances by Kumara Asima 

Krishna or his successors, but shall be preserved as heirlooms in 

my family for ever. 

Twenty-second.—My youngst son, Kumara Upendra Krishna 

Bahadur, shall, manage my household affairs after my demise, if 

Kumara ‘Asima Krishna or his successor shall not tHen haye 

attained the age of twenty-one years. But when Asima Krishna - 

or, in the event of his demise, his successor attains the said age of, a 
. 21 years, then the whole of my estate, whether self-acquired or 
hereditary, shall be made over to him, and the offitial trustee 

‘shall be discharged. He will assume the office of trustee 

of this my will, and continue to discharge the same during 

his life-time, agreeably with the trusts of this my will, 

He will, also, assume the management of my household affairs 

during the term of his natural life. In taking the manage- 

ment of the household affairs in his hands, he*will defray, fut 

of the rents and proceeds thereof, all such family expenses and 

such other disbursements as are hereinafter directed in this my 

will, and continue to do so during his life-time, agreeably to the 
diregtions contained in this my will. His maintenance allowance 

from and after his attaining the age of 21 years, shall be not less 

than Company’s rupees 100 per month, to be paid out of the said 

Sicca rupees 350 a month allowance, received from the Account- 

ant General, in the above-mentioned causes, so far as the same 

will extend, and the balance (if any) shall be paid out of my . 
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residuary estate until by reason of the death of one or more 
legatees interestéd in the said Company’s rupees 350 a month, the 
whole of the said Company’s rupees 100 can be paid thereout. The 
said allowance of Company’s rupees one hundred a month shall 
thereafter go on increasing with any sum part of the said Com- 
pany’s rupees 350 a month allowance, which shall have, in 
accordance with any of the previous directions in this will con- 


i Mer 


tained, gone to and formed part of my residuary personal estate, . 


whether such lapse shall happen, before or after his attaining the 
age of 21 years; but his maintenance allowance shall on no 
account exceed Company’s rupees 350 per month. The rest of 
the profits accruing from my estate shall, as hereinafter directed, be 
applied to the purchase of zemindaries, &c., which zemindaries 
&c., shall not be sold or mortgaged on any account. 
Twenty-third—Kumara Asima Krishna will be succeeded 
in the office of trustee and manager by the next in age’ of his 
brothers, if there be more than one, and by his brother, if one. 
The same rule of priority of age amongst his son or sons and thé 
son or sons of his brother and .brothers, without any preference 
being shewn for the sons of the eldest, in fact amongst all the 


male heirs in succession and gencration, as also the same eondi- 


tions of maintenance, &c., will hold good for 99 years from the 
date of my demise, after which the then trustee and manager, 
or any one of his successors, shall have full power either to 
observe the conditions of the said will and renew the same, or to 
adopt others in their lieu. Should the condition of this will be 
approved and renewed by the then trustee or manager, he shall 
not be required to take the consent of his co-sharers thereto, 
but in the event of his altering them, he must be guided by a 
majority of votes amongst the male descendants in the male line 


of my gencration, It is, however, my express wish and direction .. 


that the trusts declared in this will should be perpetual if. Hindu 
law permits, and no trustee and manager of my estate will 


have power to abrogate the provisions contained in this will : 


respecting my estate. 

Twenty-fourth.—lf any of the successors to my estate afore- 
said happens to be minor, the estate shall revert to the Official 
Trustee, for the time being, until such successor shall have attain- 
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ed the age of twenty-one years, and if any who,shall be entitled 1868 


to succeed to the management of my estate under the provisions Kk MATA 7 
of this will, be mad, insane, blind, or dumb, and totally deaf, eee Ise 
or physically incapacitated in any manner for the management of Rian: 
my estate, then the next to him in succession shall become the ees 
manager and trustee, in which case he who is incapacitated shall Den. 
receive rupees one hundred per month, out of the manager's allow-. 
ance, and his successors shall receive the balance. . 
Twenty-sifth—Every successor, trustee, and manager shall 
be required to file in Court, every six months, an account of his 
management of the estate, showing in detail the debts and credits, 
together with outstanding balances due from or to the estate, 
for the satisfaction of other male descendants in the male line. 
In the event of any mismanagement or loss of income to my 
estate, some time should be allowed, in the first instance, to make 
up the loss caused thereby, before any further purchase of zemin- 
darige takes place; but‘on the recurrence of such mismanagement 
_ dently, the estate will be made over to the next in succession, 
OF Shrived at the age of twenty-one years, otherwise it should 
revert to the Official Trustee for the time being, until the next - 
heir attains the age of twenty-one years. This provision, however, 
will not apply if the losses be caused by accidental circumstances, 
such as inundation, cyclone, &c. 
Twenty-sixth.—Should there be no male descendants in the line 
of Asima, his brother, and his descendants, atthe death of Kumar 








Asima Krishna or others, the succession and management of my 
estate will devolve on the sons of my three daughters or their des- 
cendants,, according to their seniority of rank andage. Those 
grandsons on the daughter's side shall be succeeded by their 
descendants under the same conditions and with the same main- 
tenance allowance, as also with the same powers of managemeng 
whatsoever which have been prescribed for the descendants of 
Kumar Asima Krishna and Asima’s brother or brothers. 

Twenty-seventh.— A maintenance allowance of rupees fifty per 
month should be allowed to the next in succession to Asima until 
he succeeds him, and this rule will apply to all male descendants 
of Kumar Asima Krishna and his brother or brothers, until ‘each 
succeeds to the office of trustee and manager ; the rest—that is, all 
; iE 
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other male members of Asima and his brother or brother's descen- 
dant—shall receive rupees twenty-five per month for their natural 
lives, until they, in their turn, happen to become the next in 
succession. These rules will apply to the descendant of my 
daughter in male issue in the event of Asima and his brother 
or brother's male line becoming extinct. ‘The intended successoxs 
to my estate mentioned in this will, while under age of twenty- 
one years, shall receive their maintenances under the guardian- 
ship of their parents, a sum of Company’s rupees one thousand, 
and shall be paid out of my general estate on each several 
occasion of the marriage of each one of the male descendants 
of my son Kumar Upendra Krishna jn the male line to defray the 
expenses of, and concerning, each marriage ceremony. 

Twenty-eighth.—If the male line as aforesaid become extinct, 
the guardianship of the male descendants of my daughter's sons 
or their descendants shall devolve on their parents. 

Twenty-ninth.— Expenses incurred oxi account of additional 
buildings for want of sufficient accommodation or repairs shall be 
defrayed from my estate. 

Thirtieth.—It is my further will and desire that should any of 
my children, to whom I have bequeathed legacies under the 
conditions respectively imposed on them in this will, not be 
desirous of acting under the provisions of this will, he shall 
be paid out of my estate Company’s rupees one thousand, and 
shall go out of, and give. up all claims to, and to quit my said 
family dwelling-house, and shall be excluded from the benefit of 
this my will; and I desire that my said family dwelling-house 
shall be oggupied by my youngest son, Upendra Krishna and 
his male descendants ; if Kumar Upendra Krishna’s male descen- 
dants become extinct, then my three daughters, their sons, and their 
descendants; but in so occupying, it should be distinctly observed 
that no male relative, servant, or out-sider shall be allowed to 
enter the Zenana Mahal, or female apartments, of the said family 
dwelling-house, from the date of my demise; and that if any mem- 
ber of my family, as aforesaid, shall infringe this rule, he shall be 
turned out of my said family dwelling-house, and shall reside 
separately therefrom at his own expense. In witness whereof, I, 
Raja Apurva Krishna Bahadur, the above-named testator, have 
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‘ a A _%. 7 
to this my last will and testament contained in this and the eight 1868 
3 ' ert idee 
preceding pages of parchment, set my hand, this twenty-seventh Kumara 
day of September in the year of Christ, one thousand eight hun- AamA Baten 
dred and sixty-five. K as 
‘J UMARA 
Kumara Kumara Krishna, the eldest son of the testator, brought Kumara 
. : 5 . . : Kursana 
his suit against Nabin Krishna Bose, as sole acting executor Den. 
under the said will, Charles Swinton Hogg, the official trustee 
of Bengal, and the said Upendra Krishna and Kumara Asima 
Krishna, then an infant, praying, “ that it might be declared that 
the plaintiff and the defendant Upendra Krishna Deb were, 
as the only sons of the deceased, entitled to the estate and effects 
of the said deceased, so far as he had died intestate as to such 
estate or effects, or had not declared any trusts of and concerning 
the same, or only trusts incapable of being carried into effect, and@ 
that the will might be construed and the rights and interests of 
all parties thereunder declared and determined.” 
The case came on before Mr. Justice Norman, on the 9th and 


16th May 1868. 
The Advocate General and Mr. Woodroffe for the plaintiff. 
Mr. Montriou and Mr. L. P. Evans for Kumara Asima Krishna. 


Mr. Eglinton and Mr. G. H. P. Evans for the executor. 
Mr. Loive for Upendra Krishna. 
Mr. Goodeve for the Official Trustee. 


The Advocate General, for the plaintiff, daitdanted: that the 
trusts of the will (other than those for payment of debts and 
specific legacies) were invalid and void, not only on the ground of 
perpetuity, but because there was no disposition of the beneficial 
interest in the estate. He also contended that the principles on 
which perpetuities were restrained were of universal application, 
and in no way dependent on the technical rules of English law. 


Mr. Montriou for the defendant, Kumara Asima Krishna, con- 
tended, that there was nothing in Hindu law rendering perpe- 
tuities illegal or invalid. 
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1868 Mr. Evans for the executor contended that the suit was pre- 


Kunin mature; that there was a good trust estate .in the executors for 
Asim s Krisu- 
wa Des . 
% the plaintiff could be entitled to no relief; and that unless he was 
Kumara f . ‘ 
Kuuana entitled to consequential relief, the Court would not make a 
HAS declaratory deerce. Further, that the frame of the suit was defec- 


tive, inasmuch as administration of the estate was not prayed for. 


one year, if for no more ; and that till the expiration of that term, 


Norman, J. (After reciting the prayer of the plaint and the 
will, continued):—Except as to the monthly maintenance allow- 
ance given to him, Kumara Asima Krishna does not take any 
beneficial interest under the will. I may add that there is not in 
the will any disposition whatever of the beneficial interest in the 

@ bulk of the testator’s property. No right is given to Asima 
Krishna or to any manager, for the time being, to apply the 
surplus profits of the zemindaries except for certain limited pur- 
poses designated in the will. Even at the end of ninety-nine 
years, there is no gift of the beneficial interest to any one. The 
manager of the time being may go in at his own will and 
pleasure, indefinitely accumulating the estate. No right is 
given to the heirs of the testator, or the parties indicated ‘as 
such in the will, to use the property for their own benefit even 
at that remote time. 

The case goes along way beyond that of Mr. Thellusson’s will (1). 
There the testator, after giving large legacies to bis children and 
others, directed that his great estate should be accumulated dur- 
ing the lives of a number of persons, all of whom were actually 
alive, or at léhst conceived at the time of the testator’s death ; and 
upon the death of the last survivor, he directed that his property 
should be divided into three equal shares, and entailed upon the 
male heirs of his three sons. Here, there is a direction for 
accumulation for ninety-nine years at the least, and no provision 
shewing that the testator desired that Kumara Asima Krishna or 
any one clse shonid ever be the better for it. The testator has, 
in fact, attempted: to do that which Lord Hardwicke in Lfophins 
y. Hophins (2) said the testator in that case would have done, if 


(1) 4 Ves, 227. + @) 1 Atkyns, 589. 
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he could, but which no testator could do, viz., frame a willso that 1868 
no one should take his estate. “ a Kowana 
In order to arrive at a determination as to the validity of the pores 


trusts and conditions in this extraordinary will, it is necessary to ¥ 


Koumana 

consider, for a moment, the nature of property as recognized in all ate 
eye eye at 4 h RESHLN A, 
civilized societies, and of the power of alienation by will. Pro- “Des. > 


perty consists in a man’s free use, enjoyment, and disposal, 
according to the laws of the community, of his acquisitions in the 
external things around him. It has been questioned whether an 
original occupant derived his rights to retain permanently that land 
which had belonged to no one before he*took possession of it,—by 
the tacit and implied assent of all mankind, that the first occupant 
should be deemed owner, as has been alleged, by some of the 
ablest writers on natural law; or whether the act of occupancy, 
being a degree of bodily labour, is, from a principle of natural 
justice, without any consent or compact, sufficient of itself to 
gain a title, as has been alleged by Coke and others, However 
that may be, whether Property exists as of natural right, or by 
the assent of society, it is certain that the power to transfer 
property by will is a right which is the creation of municipal law. 
The power of a testator in annexing conditions to a testamentary 
disposition of his property is, therefore, not absolute, but limited 
by the authority conferred on him by the law. Tt would follow, 
as a consequence of this position, that a testator cannot, in giving 
his property by will, impose conditions in contravention of the 
objects for which property exists, or contrary to the policy of the 
law. or instance, suppose an estate were given to a*man on 
condition that it should be allowed to relapse into juagle, or never 
be cultivated, no one could doubt that such a condition would 
be void, 

In Coke upon Littleton, 206, it is said: “If aman make a feoft- 
ment in fee upon condition that the feoffee shall not take the 
profits of the land, this condition is repugnant and against law, 
and the estate is absolute.” Upon the same ground a man cannot 
create a new species of estate, or subject his estate to incidents 
unknown to law. In Littleton, section 360, it is said “if a feoff. 
ment is made upon this condition, that the feoffee shall not alien 
the land to jany, this condition is void, because when a man is 
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infeoffed of lands and tenements, he hath power to alien them 
to any person by the law. For, if such a condition should be 
good, then the condition should oust him (7%. ¢., the owner for 
the time being) of all the power which the law gives him, which 
should be avainst reason, and, therefore, such a condition is void.” 
Lord Coke, in his commentary on this section, says, “and the like 
law is of a devise in fee upon a condition that the devisee shall 
not alien, the condition is void, &c. For it is absurd and repug- 
nant to reason that he’who hath no possibility to have the land 
revert to him, should restrain the feoffee in fee simple of all his 
power to alien. And so ifis if a man be possessed of a lease for 
years, or of a horse, or of any other chattell, reall or personall, 
and give or sell his whole propertie therein upon condition 
that the donee shall not alien the same, because his whole interest 
and propertie is out of him, so as he hath no possibilitie of a re- 
verter; and it is against trade and traffique and bargaining and 
contracting between man and man. Iniqguum est ingenuis homini- 
bus non esse Liberam rerum suarum alienationem; rerum suarum 
quilibet est moderator et arbiter.” 

See also Digest, Book XXX, Section 114, Par. 14, Book 
XXXII, Section 38. sits 

In Scholastica’s cise (1), itis said a will cannot alter the law or 
make a new form of estate, which is not allowed by the rules of law. 

The civil law seems to go even further than the law of Eng- 
land in refusing to allow a testator to annex conditions improperly 
abridging the natural liberty of the donee. In Domat’s Civil 
Law it is laid down, that if a testator makes a legacy to depend 
on a condition which is unjust, indecent, or impossible, the condi- 
tion would be of no manner of obligation. Of Legacies, Section 
IX, Article XIV. In Section VIII, Article XVIII, on Testa- 
ments, he gives as an instance, “ if a testator had bequeathed a 
marriage portion to a young woman of ten years of age, on 
condition that that she should marry within a year, or if he 
had left a legacy in condition that the legatee should fix his 
domicile at a particular place,” he says “the condition of this 
marriage would be contrary to law,” and that “ fixing his domicile 
in a certain place being contrary to the just and natural liberty 


(1) Plowden, 403. 


16 Mar, 
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that every one has to choose his dwelling place would be in some 
manner contrary to good manners or decency. This sort of con- 
ditions oblige to nothing at all, and they are held the same as if 
they had not been written.” The rule and illustration are taken 
by Domat from the Roman law. See Digest Book XXXV, 
Tit. 1, Section 3 and Section 71, 2. The law of France 
follows the civil law in this point. Code Civil Book 3, Tit. 3. 
Chap. IV. Sect. 1, Par. 1172. ; 

The result of English cases on this subject is summed up in 
Jarman on Wills, vol. 2, p. 14. “Tf a testator, after giving an 
estate in fee, proceeds to qualify the devise by a proviso or 
condition which is of such a nature as to be incompatible with 
absolute dominion and ownership, the condition is nugatory. 
Such would, it is clear, be the fate of any clause providing that 
the land should thereafter be let at a definite rent, or be culti- 
vated in a certain manner, this being an attempt to control and 
abridge their rights of enjoyment which are inseparably incident 
to the absolute ownership.” He cites the Attorney General y. 
The Master of Catherine Hall (1). He proceeds: “If there 
“be a devise in fee, upon condition that the wife shall not be 
“ endowed or the husband be tenant by the curtesy, the condition 
“is void, because repugnant to the estate devised. A power of 
“ alienation is necessarily and inseparably incidental to an estate 
“infee. If, therefore, lands be devised to A and his heirs, upon 
“ condition that he shall not alien or charge them with any 
“annuity, the condition is void, and in like manner a condition 
“ or conditional limitation annexed to a devise in fee, purporting 
“togive the property over, in case the devisee shall die intestate 
“or shall not part with the property in his life-time, is repugnant 
“and void, since in the first case it would not only defeat the 
“rule of law which says that upon the death intestate ‘of an 
“ owner in fee simple, his property shall go to his heir at law, but 
“also deprive him of the power of alienation, and in the second 
* case it would take away the testamentary power from an owner 
in fee.” * * * «© A condition restraining the devisee from aliening 
“by any particular ‘mode of assurance, is. bad. Thus where a 


(1) Jacob, 395 . 
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testator devised lands to A and his heirs for ever, and in case he 
offered to mortgage or suffer a fine or recovery of the whole, or any : 
part, then to B and his heirs : it was held that A took an absolute 
estate in fee without being liable fo be affected by his mortgaging, 
levying a fine, or suffering a recovery. So a condition inconsist- 
ent with any of the ordinary legal incidents of the estate to 
which it is attempted to be annexed, is void.” He gives instances 
of a condition purporting to exempt real estate from the operation — 
of the Bankrupt Laws, and mentions the case, Carte v Carte (1), 


. in which it was said by Lord Hardwicke that a gift over in case 


the devisee in fee commits treason within a given number of 
years, would be void, as abrogating the law. At page 19 of the 
same volume, he says: “ The principle which precludes the im- 
position of restrictions on the aliening powers of persons entitled 
to the inheritance of lands, applies to the entire and absolute in- 
terest in personalty. It is clear, therefore, that if a legacy were 
given to a person, his executors, administrators, or assigns; with 
an injunction not to dispose of it, though followed by a limita- 
tion over in case of, non-compliance, the restriction would be 
void.” In support of this proposition he cites amongst my 
other cases Bradley v. Peixoto (2). - 
The subject of conditions repugnant to an estate given by will 


- was much discussed by the Lords Justices of Appeal in Chancery, 


in Holmes v. Godson (3). Lord Justice Turner, quoting the judg- 
ment of Burnett, J., in Gulliver v. Vauz, states the rule as to 
repugnant conditions in language similar to that employed by 
Mr. Jarman. 

T have endeavoured to show that the principles above stated 
are of universal application—from their very nature common to 
all law. Théy have been applied to the construction of’ the 
wills of Hindus. In the case of Nabakrishna Mitter v. Harish 
Chandra Mitter, decided by the. Supreme Court in 1813, cited 
in Sir F. Macnaghten’s Considerations on Hindu Law, p. 323, 


‘the Court observed that a power of partitioning is given by 


Hindu law in the most unqualified manner to parties jointly 
interested in property 5 and as there is nothing to be found in that 


(1) 3 Atkyns, 180. : {2) 3 Ves., 324, 
(3) B De. Gex. M. & G., 152. 
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law from which it can be inferred that a testator has any. power #1868. 
to:.interfere with the pleasure of his descendants 'on the subject _Kimana ~ a 
of partition, the Court decreed a partition, notwithstanding q Ailes Keren : 
declaration by the testator in express terms that his estate should . = i 
remain undivided. So in the case of Nitai Charan Pynev. Ganga Komnana 
Dasi, (1), I pointed out that no estate absolutely inalienable is “pon* 


known to Hindu law; that even under the Mitakshara the co- 
parceners, if all unite, or, if there are infants, the father or mana- 
ger, with all those capable of concurring, ca effect a valid sale 
or mortgage of the immoveable property of the family, if a cala- 
mity affecting the whole family renders it necessary, or if the 
sale is made for other necessary purposes, such for instance, as the 
obsequies of a father; and on that ground it appeared to me that 
an absolute prohibition of alienation by a testator was void under 
the Hindu law; and I, therefore, held that a Hindu in devising 
property absolutely cannot annex a condition” to the gift that 
the donee shall not: sell or mortgage his interest, 

I believe, that the two cases last cited dé not in any way 
conflict with that of Goberdhone Bysakv. Sham. Chand Bysak (2). 
That chse, as I understand it, decides no more than: that 
the English law of perpetuities cannot be applied to the con- 
structioh of the wills of Hindus. The case of Nabakrishna Mitter 
v. Harish Chandra Mitter (3), was cited by the learned Chief 
Justice, without any expression of dissent from the principle on 
which it was decided. ; 


In the case now before me, the trust for perpetual acgumu- _ 


lation would deprive the parties of all enjoyment of the profits of the 
estate. Ithink it clear that the trust for accumulation mugt be 
treated as a condition repugnant to the natural right of every-owner 
of property to the use and enjoyment of it, inconsistent with the 
nature of property itself, and therefore void; and that the at 
tempted restraints in alienation are also inoperative and void. - 
The next question is, what is the effect, as regards the rights 
of the parties, of declaring the trust for accumulation void and 
incapable of taking effect? Will it leave the property as an 
absolute estate in the hands of Kumara Asima Krishna to be 
dealt with as his own? That would be so, no doubt, if there is a 
i) Citedin 1 3. NLS. 15. (2} Bourke, 282, 4 (3) genre ee Ca., 554, 


. 
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1868" gift to him. The Advocate General contended that Kumara 

Romany, Asima Krishna, has a mere power of management, and that the - 
Ae * will contains no gift to him. I am of opinion that this contention 

Kusina 8 well founded. There is no gift to him in express terms, the 

ouAy . conditions.on which he is to hold are inconsistent with the defi-" 
Des, _ nition and nature of property. I think that there is nothing on 
+ the face of the will from which a gift can be implied. In Eng- 
lish wills an intent to give on estate in fee simple to trustees is 
sometimes implied from language shewing that they are to 
execute trusts which require an unlimited power of alienation. 
But the rule in England is that trustees take no greater ” 
estate by implication than is required for the purposes of 
the trust. In the will of Hindus it appears to me that the 
giving of large powers of management by a father to one,- 
of hig sons or to any other member of the joint family would 
not necessarily shew an intent that the manager should 
take an absolute and separate estate, if such manager has no 
power to appropriate the profits at his own pleasure. Here the 
testator has not made any effectual disposition of the beneficial 
interest in the residue of his estate. The result will be that his . - 
heirs, according to Hindu -law, must be declared entitled to the 
interest undisposed of, after the payment of, or making provision , 
for, the charges and legacies mentioned in the will. 

Probably the sums described as maintenance allowance to 
Kumitra Asima Krishna and others will have to be treated as 
legagjes, and: provision be made for them. 

There is a provision in the thirtieth clause of the will for the 
octupation of the family dwelling-house by Upendra Krishna. 
Deb Bahadur and his male descendants, and in the event of the 
failure of such issue, by the daughter’s sons of the testator. 
«That no male relative, servant, or outsider shall be allowed to 
enter the Zenana Mahal, or female apartments, of the family 
dwelling-house from the date of my demise, and that if any 
member of my family, as aforesaid, shall infringe this rule, he 
- shall be turned out of my said family dwelling, and shall reside 
separately therefrom at his own expense.” 

The clause seems to have been intended to deprive the eldest 
wife of the testator of the comfort of the society of her only son, 
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Upon the principle already stated, it would. appear that: this 
attempted restraint is one repugnant to the natural rights of | 
the parties, and therefore void. But that is > matter which. has 
not been fully discussed before me. 2 

‘An enquiry must take place as to what are the legacies and 
charges given by the will which. are capable of taking effect, 
and what interest Kumara Upendra Krishna Deb Bahadur 
and his descendants take in the family dwelling-house, in order 
to determine what is the interest of the plaintiff in the same, as 
one of the heirs at law of the testator’s deed for that purpose. 
‘tt must, if necessary, be ordered that all necessary parties do 
attend before me in chambers to support their respective claims. * 


. From this judgment the defendant, Kumar Asima Krishna, 
“appealed on the following grounds: 
1st.—That the lower Court ought to have declared that the 
trusts for accumulation contained in the will of the said testator 
were well created and operative in law, and ought, to have directed 
that they should be carried out in manner as by the testator directed. 
2nd.—cThat in case this’ Court shall be of opinion that the dower 
Court was right in declaring the trusts forgecumulation attempted 
to be created by the said testator, void, then the said Courtshould 


* have found and declared that according to the true construction’ 


of the will of the said testator, the whole of the residuary estate, 
whether self acquired or hereditary, will become vested . in the 
appellant Kumara Asima Krishna, on his attaining the age of a1 
years, absolutely and for his own benefit. 


Mr. Newmarch and Mr. Evans for the appellant —Engifih, 


law is inapplicable; there is nothing in Hindu law prohibit- 
ing perpetuities ; such a tying up of property in perpetuity has 


been, in many cases, permitted: Nabakrishna Mitter v. Harish‘ 


Chandra Mitter (1); Sonatan Bysak'v. Jagat Sundari Dast @); 
Goberdhone Bysak v. Sham Chand Bysak (3). = 

The Advocate General and Mr. Woodroffe for the respondent, 
Under Hindu law property cannot be rendered inalienable or 
impartible. The case of Goberdhone Bysak, v. Sham Chand 


Q) Montrion’s H.L.Ca, 554, - (8) Bourke, 262, 
(2) 8 Moore I. A., 66. ~ 
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Bysak (1) is distinguishable as relating simply to idol property. 
Here, there is no disposal of the corpus at all. Such perpetual 
tying-up of property is not sanctioned by Hindu law, and no 
argument can be drawn from the absence of any prohibition 
against such perpetuity. 


Pracoox, C. J. (After stating the object of the suit and the 
grounds of appeal, continued) :—It was stated by Mr. Newmarch 
that the grounds of appeal had been drawn up before the decree 
in the case had been signed by the Court or seen by the appel- 
Jants or their counsel. I mention this, because the decree has 
just been put into my hands, and it appears that there is a find- 
ing in that decree, which does not appear warranted by the judg- 
ment, viz., that the plaintiff and his brother as co-heirs are entitled 
in equal shares, Probably, there was a mistake in drawing up the 
decree in saying that the two sons take equal shares. We do 
not now declare that the two sons are entitled to equat shares of 
their father’s estate. We confine ourselvesto the two grounds 
which have been taken in appeal. 

The learned Judge has gone very fully into the case. He has 
pointed out various sections of the will, of which I thik the-1st ~ 
and 22nd are the most matéiial. There is no doubt that this will, 
if construed according to English law, would be void ‘under the | 
law relating to perpetuities. The question is, is it valid under 
the Hindu law? A -case, Goberdhone Bysak v. Sham Chand 
Bysak (1) was referred to; in which I was supposed to have laid 
down that the rule of the English law against perpetuities was 


not binding in case of a Hindu will. I certainly never intended. . 


to lay that down 2s a general proposition. All that I meant to 
say was, that the English law agairist perpetuities could not be 
engrafted upon a Hindu will. Whether the Hindu law warrants 
the creation of a perpetuity, either by will or a deed of gift, inter 


~ vives must depend upon the Hindu law alone, and not upon 


the Hindu law supplemented by English law. In the particular 
case it had been declared by the Privy Council: “ That it ought 
«to be declared that, according to the true construction of the 
« will, the property granted to the idol is effectually granted for 
«the benefit of the testator’s four sons and their offspring in the 
°(1) Bourke, 282, 


oa 
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“‘mnale line asa joint family, subject to the performiance of acts, 
“ business, ceremonies, and festivals, and to provisions of mainten- 


“ance in the will contained, and that the gurplus income, after As 


‘answering the performance of such provisions, is in like mantier - 
“well and effectually given for the benefit of the four. sons and their . 
* offspring in the male line as -joint family ; and it appearing 
“ that' Krishna Mangal, one of the sons, died leaving three sons, 
“and that Hari Mohan died leaving no male offspring, the family 
“ continuing joint up to the death of Hari Mohan, it ought to 
“be declared that upon the death of Hari Mohan his share of the 
“ joint estate, subject as aforesaid, passed to the respondent as 
« widow and heir, and she is entitled to one third of one fourth" 
“as widow and heir.” 2 

The question was, whether the brothers, according to the con- 
struction of the will, were to be allowed to divide the corpus of 
the estate, or only to divide the surplus. At page 288 I said, « they 
claim to have a partition of the whole estate, real and personal, 
of Ramdas, the testator. They do not even ask to have'a sum 
set apart to provide for the expenses of the idof ‘and religious and 
other acts and ceremonies. They ask to have a six-ahna share of 
the ‘estate allotted to them upon such partition to be held in 
séveralty. We have already decided they are not entitled to a 
six-annia share; but it remains to be considered whether they are 
entitled to have any partition at all of the real and personal estate, 
or whether their right to hold in severalty is not confined to their 
share of the net proceeds and overplus, the same being annually — 
adjusted, Upon this point we do not understand the J udicial Coni- 
mittee to have pronounced any opinion, Their. Lordshf leclare 





ues 7 
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am 
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Ps 
that, accofding to the construction of the will, the property granted - 


to the idol is effectually granted for the benefit of tho-testatar’s 
four sons and their offspring in the male Tine; as a joiit family, 
subject to the performance of acts, business, ceremonies and fes- . 
‘tivals and to provisions for maintenance in the will contained, and 
that the surplus income, after answering the performance of such 
provision, is in like manner well and effectually given for the 
benefit of the four sons and their offspring in the male line as a 
joint family. They do not say that the estates were granted to 
the sons, At page 291 I said, «the incon¥enience and anomaly 
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(that of engrafting the English law of perpetuities upon Hindu 
law) would be very great under any circumstance; but the 
inconsistency, though not so ‘apparent now, will become glaring 
when the Sufreme Court and the Sudder Court are amalgamated. 
It is said that the testamentary power of.a Hindu is unknown to 
the Hindu law, and is founded upon local custom recognised and 
sanctioned by judicial decisions.. But those“decisions are based 
upon the assumption that the power is given by Hindu law, and 
although the power is limited to those places in” which a particu- 
lar school of Hindu law prevails, and is modified according to 


its doctrines, it is still the Hindu law which we have to admi- 


nister in the same way as the Courts administer the Common law 
when they hold that lands in Kent descend seaprding to the custom 
of Gavelkind.” 

“ Ifwe are to read and give effect to the will of Hindus, accord- 
ing to the light and policy of the English law, the intentions of 
nearly every testator will be frustrated.” . 

The Judicial Committee appear to us to have determined the 
question of perpetuity ; that question was raised in the suit brought 
by Jagatsundari (1). Sir J. Colvile, in his judgment in that 


15 Mar, 


case, gave effect to the rule against perpetuities. The Privy 


Council did not expressly refer to the question, but reversing thé 
decree commenced by stating that it is not improper to observe 
that with reference to the testamentary disposition ef Hindus the 
extent of this power must be regulated by the Hindula®. © ~ | 

That case, it must be remembered, was decided with reference 
to the construction of a will of which the first object was the 
maintenance of an idol, and there are many cases, both in the 
Mohammedan and in the Hindu law, in which religious endow- 
ments have been upheld. They are cited in Morley’s Digest, Title 
Reéligious Endowments, p. 13. In paragraph 14, cases are pointed 
out in which bequests of property for pious purposes were upheld. 
One of those cases is the case of Mullick v. Mullick in the 


* Privy Council, in which the judgment was pronounced by Lord 


‘Wynford (2). The remark which was made by Lord Wynford 


in delivering judgment in that case, is one in which I cordially 


(1) 8 Moore L. A, 66. @. (2) 1 Knap, 247. 
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and entirely concur. “The interest,” he says, “of sovgreignsaswell 1868 
as their duty will ever incline them to secure, as far as is in their " Komara 
power, the happiness of those who five under their government, Same Rae - 
and no person can be happy whose religious feeling’. are not re- Kina: 
spected, If this were a case between Europeans and Hindus, we Roxane 
would not take a step, without the assistance of ‘some of the Dup. - 
persons from India who are-acquainted with the usages of that 
company with regard to the ceremonies that ought to be observed 
and the rites that’ ought to be performed on the death of opulent 
natives, for we should fear, lest by the judgment which we might 
advise His Majesty to pronounce, the feeling of the people of 
Hindustan might be wounded.” 
Cases have been decided in which it was held that the manage- 
ment only of lands granted as a religious endowment, passed, and 
that they gue not held as private property, . 
I make these remarks for the purpose of providiig against any 
misunderstanding of the case of Bysack to which I have already 
referred, or of any remarks which I may make in the case. ‘The 
remarks in the case to which I have referred apply toa case of. 
an endowment for an idol, eee 
, The will, in the present case, gives the residue of the property, 
which is the subject of dispute, to the grandson and his successors, 
upon trust that the profits of the estate are not to be beneficially 
used during a period of 99 years, but are to be laid out in the 
purchase of fresh estates and the formation of a fund for the 
payment of the Government revenue upon it, and this provision 
-is to be extended, as I understand, in perpetuity, if the Hindu 
law allows, : E 
I have stated that the surplus property was devised to the. 
grandson, I ought not to have used that expression, but ought 
rather to have said that the property was directed to-be made 
over to him when he attained the age of 21- years; and that he 
should then assume the office of trustee and continue to discharge 
the same during his life-time, agreeably tothe trusts ¢ thg will, 
I make this correction, because it was held by Mr. Justice Norman 
in his judgment that there was no gift of, the property to the 
grandson, : oe 2 


Ber, Law Reroi 
16 Mar. 1399. 
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1868 I am not,aware of any rule of the Hindu law, by which 
TXomana grants inter vivos, or gifts by will, in perpetuity, are expressly 
Asnia KRISH ohibited ; but it appears to me to be quite contrary to the whole 

Kiana 8COpe and intention of Hindu law, and that there are no means 
Bombe according to the Hindu law by which such gifts or grants can 
Dan be effected. The Hindu law, so faras I am acquainted with 
it, makes no provision for trusta. There is nothing in the Hindu 
law at all analogous either to trusts of the English law or to 
the fidei commissa of the Roman law, which were probably the 
origin of trusts in the English law. It is stated in the Lnstitutes 
of Justinian by Sandars, page 337, that at first fidet commissa 
were of little force, for no one could be compelled against his will 
to perform what he was only requested to perform. Whén testa- 
tors were desirous of giving an inheritance or legacy to persons 
to whom they could not directly give either, they then entrusted 
them to the good faith of some persons capable of taking by 
testament; and fidei commissa were so called, because thelr per- 
formance could not be enforced by law, but depended solely upon 
the good faith of the person to whom they were intrusted. After- 
wards the Emperor Augustus having been frequently moved by 
consideration for certain persons, or because the request was said 
to have been made in the name of the Emperor’s safety or on 
account of some striking instance of perfidy, commanded the 
consuls 6 interpose their authority. Their intervention being 
favoured as just by public opinion gradually assumed the character 
of a regular jurisdiction, and trusts grow into such favor that 
soon a special prator was appointed to give judgment in them, 

and received the name of fidei-commissarius. 

Now, without the intervention of trusts, there are no means by 
which a perpetuity can be carried into effect. If the estate in 
question had been given to the grandson, not upon trusts, but 
with a direction or condition annexed to the gifts, that he should 
not use the rents of the estate which were given to him, but that 
during his life he should expend the rents in the purchase of new 
estates, and that afterwards his heirs should continue to do the 
same for a period of ninety-nine years or for a longer period, 
the condition would have been repugnant and void. I will not 
refer to the authorities upon that subject, because they are clearly 
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pointed out by Mr. Ji ustice Nofman in -his judgment. He also 
refers to two Hindu cases in which it was held that a trust 
upon copdition by a Hindu would be'void. — 

Such being the state of. the law, it appears to the that put- 
ting out of the question the case of religious endowments, the 
consideration of which is wholly unnecessary in the present 
case, a devise by a Hindu upon trusts which would be void 
as a condition, is void in the shape of a trust. I entirely 
agree, therefore, with Mr. Justice Norman that the trusts for 
accumulations in this case are wholly void according to Hindu 
law. ‘ 

The only remaining question is whether, assuming the trusts 
to be void, there is a gift to the grandson, and whether he is 
entitled to hold the estate absolutely for his own use, because 
the trusts cannot legally be carried into effect. Mr. Justice 
Norman has held that there was no devise to the grandson, and 
that he was merely appointed a manager. He says: “The Advo- 
cate-General contended that Kumar Asima Krishna has a mere 
power of management, and that the will contains no gift:to him. 


I am of opinion that this contention is well founded, there is | 
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no gift to him in express terms, the conditions on whieh he is-~ 


to hold are inconsistent with the definition and nature of pro- 
perty. I think that there is nothing in the face of the will 
from which a-fift can be implied. In English wills, an intent to 
give an estate in fee simple to trustees is sometimes implied 
from language shewing that they are to execute trusts which 
require an unlimited power of alienation, but the rule in England. 
is that trustees take no greater estate by implication than is 
required for the purpose of the trust. In the wills of the Hin« 
dus, it appears to me that the giving of large powers of. manage- 
ment by a father to one of his sons or to any éther members 
of the joint family, would not necessarily shéw an intent that 
the manager should take an absolute and separate estate, if such 
manager has no power to appropriate the profits at his own 
pleasure. Here the testator has not made any effectual disposi~ 
tion of the beneficial interest in the residue of his estate. The 
result will be that his heirs, according to Hindu law, must be 


declared entitled to the interest undisposed of after the payment 
. 7K 
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of, or making provision for, the charges and legacies mentioned 
in the will.” 

Thave already read the 22nd paragraph of the will which 
merely directs that when the grandgon, or, in the event of his 
demise, his successor attains the said “age of 21 years,” then the 
whole of my estate, whether self-acquired or hereditary, shall be 
made over to him, and the Official Trustee shall be discharged. 
He will assume the office of trustee of this my will, and continue 
to discharge the same during his life-time agreeably with the 
trusts of this my will. He will also assume the management 
of my household affairs during the term of his natural life. 

I am inclined to agree with the learned Judge that there was 
no devise to the grandson, and that-he was merely appointed a 
manager for purposes which was contrary to th principles of 
the Hindu law. If there was a gift to him, as trustee for the 
purposes of those trusts, it appears to me that it would be a gift 


which is not sanctioned by the Hindu law, and cannot be upheld, 


and consequently that the residue of the estates must pass to the 
heirs at law. 
But even if the will should be construed, as containing an 


express devise to the grandson, it appears to me to have been the 


intention of the testator that the grandson was not to take any 
beneficial interests, and that the trusts being void, the grandson 
would not take absolutely freed: he would not take at all. 

In the case of the Mayor of Gloucester v. Osborn and another (1) 
a testator gave to his executors benefically, in equal proportion, 
all his property which he might not dispose of subject to his 
debts, and any bequests which he might afterwards make. He 
afterwards made a codicil in these words: “In a codicil to my 
will I gave to the Corporation of Gloucester £ 140,000. In this I 
wish my executors would give £60,000 more to them for the 
same purpose, as I have before named. I would also give my 
friends (several were named with largé legacies) and I confirm 
al their bequests, and give the rest of my property to the 


“executors for their own interest. No other codicil was produced. 


Te was held; that the purpose of both the legacies must be held 
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to be the same, and that. both failed for uncertainty of the 1868 
Purpose. + dante hPa 


The Lord Chancellor in the course of the argument said,“ what © Dew 
is the meaning of 60,000 more?” ‘ Does not the addition show Ruwans 
some prior gift?” The counsel said, “ the recital that the testator cers 
had given the £140,000 does not operate to give effect to it ' 
asagift.” Suppose the purpose with which both sums are clearly 
connected was unlawful or impossible or subject to conditions 
which the Court would not enforce, such supposition shows at 
once the danger of holding the recital to operate as a gift. 

Lord Lyndhurst in delivering the judgment in the absence 
of the Chancellor said: * The former codicil is not produced, no 
account is given of it, and we have, therefore, no means of ascer- 
taining the purpose for which the gift was made, or to what it 
is to be applied. In the same sentence in which the legacy is 
given, and immediately after the words of gift, the gift is stated 
to be for a purpose which the testator had defined, but which 
is wholly unknown and cannot be discovered. How then could 
the legatee be allowed to take the legacy for his own use? The 
purpose is a qualification of the legacy; it is an essential part 
of it; and till this is ascertained, it is wholly uncertain what the 
legatee is to take, whether for his own benefit or for the benefit 
of others, and, for whom, whether for private or for public or 
charitable objects. It is, therefore, I think clear that if the legacy 
had been to ‘an individual, it must have altogether failed; what 
the testator intended ; whom he meant to benefit, does not appear, 
and cannot he ascertained.” 


In this case, it is clear that the testator did not intend the 
grandson to take for his own benefit. He intended him to take 
for a special purpose; and the trust not being sanctioned by 
the Hindu law, it appears to me that it cannot be held that the 
trustee was to take for his own use; but that according to the 
Hindu Jaw the heirs at law have not been deprived of their 
inheritance. 


For these reasons, it appears to me, that the judgment of Mr. 
Justice Norman must be affirmed with costs, to be taxed accord- 
ing to scale No. 2. 
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1868 - Marxsy, J.—I have come to the same conclusion as the Chief * 
Aes Justice on both points, and I concur with his judgment on all 
sa Dee material particulars. 
Kumars The first ground of appeal in this case seems to me to have been 
RIEBNA drawn under some misconception as to the nature of the decree. 
All that has been declared is, that the testator has not made any 
effectual disposition of the beneficial interest in the residue of 
his estate, and that subject to the payment of, or making provi- 
sion for, the charges and legacies mentioned in the will and 
capable of_taking effect, and subject to the result of the inquiries 
thereby directed, the plaintiff and the defendant, Kumara Upendra 
Krishna, as the heirs, according to Hindu law, of the testator, are 
entitled in equal shares to the interest undisposed by the said 
will, All that we have now to decide is, whether the decree is 
impeachable upon the grounds taken, 

The scheme of the will may, for my present purpose, be anit 
ly stated thus; Kumara Asima Krisna,.on his attaining a certain 
age, is appointed trustee and manager of the testator’s property, 
and provision is made for keeping up a succession of trustees and 
managers by appointing other members of the family as occasion 
may require. Certain sums by way of maintenance are directed 
to be paid to certain members of the testator’s family, and the 
surplus is to be invested in the purchase of land: This is to 
continue for 99 years. “ After which the then trustee and 
“manager, or every one of his successors, shall have full power 
“ either to observe the conditions of the said will, and renew the 
“game, or to adopt others in their lieu. Should the conditions 
“ of this will be approved and renewed by their trustee or mana- 
“ ger, he shall not be required to take the consent of his co-sharers 
“thereto, but in the event of his altering them, he must be 
“ guided by a majority of votes amongst the male descendants 
“in the male line of my generation. It is, however, (the testatot 
“ proceeds to say) my express wish and direction that the trusts 
« declared in this will, should be perpetual, if Hindu law permits, 
* and no trustee and manager of my estate will have power to 
$ abecges the provisions contained in this will respecting my 
* estate.” 

In the view that I take of this cae it is not necessary to say 
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whether supposing the direction to keep the property for the 
purposes: of accumulation for 99 years is valid, there is then a 
valid disposition of the property so accumulated, it will be suffici- 
ent for the purpose of the present case (in the view that I take 
of it) to consider the validity of a testamentary disposition, the 
effect of which is that the income of a portion of the testator’s 
property or a portion of the income of the testator’s property. 
(whichever way you choose to take it) can be enjoyed benefici- 
ally, by no person whatever, for a period of 99 years, I consider 
that such a testamentary disposition of property by a Hindu is 
void, and the grounds on which I place my judgment are as 
follows: 

It is pretty well agreed that wills were in former times nearly 
unknown to Hindus. Our Courts have decided that they possess 
testamentary capacity to some extent. That is now unquestion- 
able, But what we have to consider is the extent of the testa- 
mentary capacity, and this leads me to look to the reasoning on 
which the decisions confirming the testamentary capacity are 
founded. There was at first a considerable struggle upon the 
subject, and it would be difficult even now to find satisfactory 
decisions directly in support of the doctrine. When the ques- 
tion arises, it is more common to say that it is too late to question 
the doctrine than to signify any. approval of it. The argument 
which appears to have prevailed when the matter was first under 
discussion was that aman could do by testament that which he 
could do by alienation in his life-time. It is evident that the 
strongest oponents of the testamentary capacity thought it use- 
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less to attempt to draw any distinction between these two things, . 


testamentary alienation, and alienation during life. Now, though 
IT am bound to accept as established law, that Hindus have some 
testamentary capacity, and wherever the extent of that testa- 
mentary ¢apacity has been defined by authority, to accept that 
definition. I am not hound: to accept reasoning which I consider 
vicious, and, when a fresh question of the same kind arises, to 
carry on the inquiry upon a principle which I vonsider errone- 
ous. I, therefore, consider myself at liberty to question the 
opinion of those Judges who have considered that the power of 
testamentary alienation is identical with, or necessarily or uni- 
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versally coincident with, the power of alienation by living persons. 
Without adopting fully the well-known and forcible ex pression 
of Mirabeau, that these two things are as different as life and 
death, I still maintain that it is quite possible, and that instances 
have occurred in which the two have not co-existed. Most 
societies which have allowed alienation at all, have ultimately 
sanctioned testamentary alienation to some extent; but in nearly 
‘all, where the law has followed an independent course of develop- 
ment, a period has existed, during which the right of alienation 
by living persons is fully established, but testamentary alienation 
has not yet been thought of. 


The error of the reasoning of Colebrooke, and other Judges 
who adopted his opinien, consisted in considering two things, 
which their experience had always found coincident as necessarily 
connected. ; 


I do not consider that in this case we have anything to do with 
the question whether the power to deal with his property in the 
manner in which the testator has dealt with it exists; if exercised 
by him during his life-time, and so as to operate upon his own 
interest; the question is, can a Hindu by will thus operate upon 
the interest of his successors ? 


15 Mar,, 1869 


The only argument I have heard in favor of such a power 


existing, is, that the exercise of it is no where expressly prohi- 
bited by the Hindu law. It seems to me that such an argument 
on such a point, is worth nothing. Who ever hears that the mea- 
sure of law in any country, is express command or express prohibi- 
tion? Still less is it so here, where we are commanded to look, 
not only to the laws and usages, in dealing with questions regard- 
ing Hindus and Mohammedans. In no system of law with which 
I am acquainted, are the rights of property accurately defined, 
but those rights, whether primary or derivative, are not for that 
reason unlimited. The limits are to be sought in the~habits and 
usages of the people. Of course, if a principle of law is 
established, and-another principle of law, hitherto unused, follows 
as a necessary consequence from the former one, the non-user of 
the referred principle is of no sort of consequence. But the 
position which I assume now, is that there is no established prin- 


VOL. 11} ORIGINAL JURISDICTION—CIVIL. 43 


cipla of Hindu law which necessarily involves the existence of 1° ¥ 
testementary alienation to the extent now claimed. Asona Ketate 
‘Tt appears to me that when a question arises whether the will 14 Des 
of a. Hindu exceeds his testamentary capacity (supposing the en 
question not to be concluded by authority) is to enquire whether Rue 
testamentary alienation to the extent claimed is a usage amongst 
Hindus, so long and generally established ag to shew that it is 
a part of the Hindu law. ae : 
I feel authorized to adopt the method of inquiry which,. om ° 
principle, I consider to be the right one, because itis that which 
was adopted in a recent case by the Privy Council. In the case 
of Surjamani Dosee v. Denobandhu Mullick (1), they rest their 
affirmation of the testamentary capacity entirely on the estab- 
lished usage. 7 
Nor have I any difficulty in arriving at a conclusion on the 
information before me. I have not the least doubt in the 
world that such a will as that now under consideration, is of 
purely European origin; that the idea of making such a will 
was never heard of till we came into*the country ; that long after 
we came into the country, the idea of making such a will was never 
entertained by Hindus, and that down to the present moment, 
far from there being any established usage to make such wills, it 
is extremely rare still to find wills made at all, out of Calcutta. 
I observe that in the case I have already referred to, the Privy 
Council say that the power to dispose of property by way of re- 
mainder upon an event which is to happen (if it all) immediately 
on the close of a life in being, has long been recognized in prac- 
tice in Bengal. Of course, I am not now questioning the deci- 
sion of the Privy Council that such a power does exist, nor has 
that decision any direct bearing on the present case, But my - 
own conclusions from the information before me, are so widely 
different, that I think it right to state (which I should not other 
wise Rave thought it necessary to do) apart of the grounds on 
which I form my conclusion. 
Had wills of any kind, certainly had wills of at all a compli- 
cated character, been common in Bengal, it seems to me impos- 
sible that they could not have borne their natural fruit in the 
(1) 6 Moore's I. A., 526. 
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© 1868 shape of litigation. And the cases in which documents of a really 

Ao MARA ,. testamentary character have come before the Courts from any 

ws. Das other part of Bengal: except Calcutta, are extremely few. On 

Kumara  scarching the Indices, I find in Marshall's, Hay’s, and Sutherlands’ 

Krussxa Reports, which cover the proceedings of this Court on the Appel- 

late Side for the last six years, four cases of so called wills of 

Hindus: Baboo Kuldeb Narayan Sahi v. Musst. Umakumari (1); 

Giridhari Das v. Nandhishor Dutt Mohant(2); Saraswati Dasi v. 

Purna Chandra Roy (3); and Tin Cowri Dasi v. Hurihur 
Mookerjee (4). 

In the case in Hay’s Report, the document which is called a 

will, is really only an appointment by a Mohant of his successor. 

The case in Marshall is a very curious one, and shows how little 

the testamentary power is understood amongst Hindus. The 

deceased had a desire to alter the succession to his property; 

but evidently both he and his mookhtear were quite unaware that 

he could do so directly by will. He, therefore, executed a power 

of attorney in favor of his mookhtear, empowering him to apply 

to the Collector for a mutation of names, so as to carry out his 

should be made while he was--yet alive; and this was actually 

done, the application being made three days, before the so-called 

testator’s death. The case of Tin Cowri Dasi v, Hurihur Mooher- 

Jee (4) arose out of a Calcutta will of the simplest possible kind. 

In the case of Saraswati Dasi v. Purna Chandra Roy (3), the 

document professes to be a permission to adopt, which it is, and it 

is only so far testamentary, inasmuch as it takes the management 

of the property to some extent out of the hands of the widows, and 

gives bequests tothe managers. I consider this last to be the only 

instance, in these Reports, of a true will executed out of Calcutta. 

In Carrau’s Index of the Sudder Dewanny Adawlut Decisions 

from 1792 to 1855, I find four cases having reference to so called 

wills of Hindus. In Eshan Chandra Rai v. Iswar~ Chandra 

Rai (5), the document is described as a deed of gift executed 

shortly before the donor’s death. In Srinarayan Rai v. Bhya 

Jha (8), the testamentary act was the adoption of a son by a lady 


(1) Mar., 857. (8) 4. W. RB. 55. (8) 1Sel. 8. D.R,, 2. 
(2) 2 Hay, 633. (4) 8 W. R., 308. (6) 2 Sel. 8. D. R., 23. 
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on hee dh -bed, and-declaring him malik of all her. property, 5 

moveable and immoveable. In Musst. Abea v. Iswar Chandra ae * 
‘Ganguili|(1), the document was'a déed of gift executed and = a Dis 
acted aa during the life-time of the ‘parties...The yeport of Kumaza 
the case of Mukhun Lal v. Hurlal Mohant (2), docs not show Karena 
what the nature of the document was, but assuming it to bé a > 
true -will, this would, with the first, which is also doubtful; make 

two more instances. oe 

In Morley’s Digest, four additional cases are mentioned as bee : 
ing on the subject of so called wills of Hindu in Bengal. That 
of Kishen Govind v. Ladlee Mohan. Thakur (3) is purely a case 
of a deed also. At the most three doubtful cases are thus added 
to the list. 

Thus taking in all the unknown and doubtful cases, eight 
cases on the subject of Hindu wills out of Calcutta are all that 
I have been able to discover since 1792. 

Six cases of testamentary dispositions by Hindus in Bengal 
are reported by Moore as having come before the Privy Council 
in the last 30 years. 

N. W. P.—Rewan Persad y. Musst. Radha Bibi (A). 

Calcutta.—S. M. Surjamani Dossee v. Denobandu Mullick (5). 

Dacca.—Sonatan Bysak v. S. M. Jagatsundari Dossce (6). 

Mofussil— Gelab Kunwarit Bibi v. Iswar Chandra Chow- 
dhry (7). 

N. W..P.—WNana Narayan Rao v. Hari Panth Bhao (8). 

Mofussil_— Musst. Bhooban Mayi Debi v. Ram Kishore Acharj 
Chowdhry (9). 

Two of these come from the N. W. Provinces, one from “Cale 
cutta, one from Dacca, and two from other parts of Lower Bengal. 

' [have also, upon this point, consulted my learned colleagues, 
Mr. Justice ZL. S. Jackson and Mr. Justice Dwarkanath Mitter, 
whose long and varied experience gives. to their opinion very 
great weight, and they inform me that genuine wills of Hindus 
which alter the succession, are out of Calcutta, still rare. I 





(1) 2 Sel, 8. D. R., 290, -- (8) 8 Moore I. A., 66. 

(2) 8. D: R., 1853, 489. (7) 8 Moore I. A., 447. 
(3) 2 Sel, S. D. R., 309. (8) 9 Moore L A., 96. _ 
(4) 4 Moore I. A., 137 ‘ {9) 10 Moore I, A., 279. 


(3) 6 Moore I. A., 526, and 9 ib., 123, 
8—E 
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1988 have also made inquiries amongst Hindus of great professional 
jj huanes experience in the law, and their opinion is to the same effect. 

xa Des That testarnentary alienation is far more common in Caléutta, 

Kouna I have no doubt, and also that wills there made, are much more 

Met complicated in their provisions than those of the provinces. But 

Der. where’ a cudtom prevails exceptionally in a well defined district 

only, it isI think right to infer either that it is one peculiar to 
the district or that it is an abuse. I have never heard it suggested 
that there was any custom of making wills peculiar to Hindus in 
Calcutta. It must, therefore, be an abuse, ifit in any way exceeds 
the power as exercised in Bengal generally. Of course, such wills 
swell the general list of instances, and must be, therefore, taken 
into account, but the effect of such instances will be greatly 
diminished, if there be circumstances which explain how it is 
that testamentary alienation, which is elsewhere rare, is common 
in Calcutta. That there are such circumstances, no one can doubt. 
The wills of Hindus in Calcutta are in any but their very 
simplest form of undoubtedly English origin, in this sense, that 
the Hindus have learned from us the habit of making such wills, 
and the usage in Calcutta is not a Hindu usage, but an English =~ 
usage adopted by Hindus. Not that even in Calcutta, havé I : 
any reason to suppose, that such wills as that now under consi- 
deration, are common. I believe that they are of very recent 
origin, and probably owe their existence to some discussions 
which have taken place in this Court and in the Privy Council, 
and which have been misunderstood. That they will become 
common, if the testamentary capacity is affirmed to that extent, 
I think not unlikely. 

I observe also that the Privy Council (1) still speak somewhat 
doubtfully of the power of a Hindu to make such substitutions 
as had been declared valid in Surjamani Dossee’s case (2). It 
may be, therefore, that further inquiry has led their Lordships 
to doubt the entire correctness of their former information as to 
the usage of Hindus. 

I have put the case on what I conceive to be the true ground, 
namely, the usage of the people in respect of testamentary aliena- 
tion, and not of alienation of living persons, but I would add 


that I should arrive at precigely the same result, were I to 
(i) 10 Moore, I. A, 311. (2) 6 Moore I, A., 526, 
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enquire what isthe usage of the peoplein respect: of alienations 
of the latter kind. 

' pin ithe confusion already pointed out between déeds' of gift 
by living. persons and wills in the Indices here, I have had. to 
exaniine|a great number of cases of the former kind, and I find 
no semblance of an attempt to dispose of property by alienation 
during life-time in such a manner as this testator has thought 
proper to dispose of it by will. I believe such a gift of pro- 
perty, whether made by deed or will, would be equally foreign to 
the general habits, ideas, and usages of Hindus, and an excess 
of the rights of property as recognized generally in India, I 
have ne hesitation in holding it to be void. 

After the Chief Justice’s own explanation of the case of Gober- 
dhon Bysak v. Sham Chand Bysak (1), it is hardly necessary 
for me to say anything upon it. But I may remark that I have 

. from the first understood the observations of the Chief Justice 
in that case to amount to this: That it being assumed to be a 
principle of Hindu law that a gift can be made‘to an idol 
which is a caput mortuum, and incapable of alienating, you can- 
not break in upon that principle by engrafting upon it the Eng- 
lish law of perpetuities. With that I perfectly concur. 

Upon the second ground-of appeal which raises the question, 
whether in the event of the failure of the trusts for accumulation, 
the defendant is entitled to the property for his own use and 
benefit, I think that he is not. The whole scheme of thé will 
was conceived with a certain object, which object has failed, and 
assuming that there is a devise to the grandson, at all, which Mr. 
Justice Norman doubts, still I think it is clear that the testator 
did not intend that he should take any beneficial interest, beyond 
the prescribed sum for maintenance during the 99 years, Of 
oourde,; question how far the devise, if any there be, may hold 

_ good! férithe purpose of carrying out the intentions of the testa- 
tor. by peyment of legacies, is not under consideration. 
I agree the decree should be affirmed, and the appeal dismissed 
with. costs. 
Attorheys for the appellant: Messrs. Bonnerjee & Bose. 
Attorneys for the respondent: Messrs. Watkins, Stokoe, & Co. 
(1) Bourke, 282. 
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Before Mr. Justice Norman and Mr. Justice Phear. 
COOK anp oTsens. 2. JADAB CHANDRA NANDI. 

Res-aitjudicata— Continuing Contract— Estoppel—Damages. 

A, on Ist February 1868, entered into acontract with B to supply him with straw 
for 12 months: “ ‘The supplies to be sent as ordered daily.” On the 12th of March, 
B broughtan action in the Small Cause Court against A, ‘for damages sustained 
by the plaintiff by reason of A’s having failed to supply straw as agreed upon.” 
The Jndge decided the questions in issue, namely of the factum of the contract and 
the authority of the person who executed it in A’s behalf, in favor of B, and gave 
him a decree. On the 2ist of April, a second suit was brought by B against A on 
the same contract, The claim was “ for damages sustained by the plaintiff py reason 
of A’s having failed to supply straw, as agreed, from the 20th February to the 
17th April”? That suit was dismissed, the Judge holding that the matter was res- 
adjudicata, ashe considered that the contract was an entire one, and that B-had shewn 
by suing on it for general damages, that he treated it as such, and had’ elected to 
rescind it, On the 9th of May, a rule nisi was granted for a new trial, and on the 
16th May, the rule was made absolute. On the 12th June at the new trial a decree x 
was made in favor of B, for so much of the damages claimed as had been sustained 
subsequently to the date of the decree of the 25th March. In an action brought by B, 
on the same contract, for damages sustained between the 17th April and the 16th of 
June, by reason of A having failed to supply straw according to the terms’of the same _ 
contract, -A denied that there had been any such contract ; and further pleaded tl 
the matter of the contract, if there had been one, had already been adjudicated’ ‘pon, 
On reference from the Small Cause Court, held, that the finding of the Judge upon the 
contract in the action brought on the 12th March was conclusive between the ‘parties, 
and that A’s plea of res-adjudicata was not well founded. 


This was a reference from the Calcutta Court of Small 
Causes, for the opinion of the- High Court, under section 7 of 
Act XXVIL. of 1864, upon the following questions: 

The facts were stated as follows by the first Judge (Mr. 

Fagan) of the Small Cause Court, in referring the case: *“ The 
plaintiffs are now suing for Rs. 987-9-3 for damages sustained 
by them between the 17th day of April and the 16th day of June 
1868, both days inclusive, by reason of the defendant failing 
to supply straw according to the terms of the contract entered 
into by him with the plaintiffs. They putin the contract marked 
A. which is in the following terms: 


“ Calcutta, 1st February 1868. 
« J, the undersigned, on behalf of my principal, Jadab Chandra 
Nandy, of Mitiaburuj, near the Town of Calcutta, do hereby 
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undertake to supply to Messrs. Cook & Co., of Dharamtollah, 
for the space of twelve months from the date, all such paddy 
straw, of a good and serviceable quality, as per sample, weighing 
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three seers, left in their office, as may be required for the use of CHANDRA 


their horses, at the stable in Dharamtollah and elsewhere, during 
the time specified. The supplies to be sent as ordered daily, 
and in default of compliance with this condition, Messrs. Cook 
and Co, shali be at liberty to procure so much, as they may require, 
from the bazars, and deduct the extra cost from the amount of 
my account against them then unpaid, or should there not be 
sufficient arrears, I agree to pay them the amount of the differ- 
ence from succeeding bills. 

“ The rate to be paid for the straw, shall be three rupees eight 
annas per kahan of 80 bundles, delivered at either of Codk 
and Co.’s stables. 


(Signature in Bengali.) 


“The defendant denied that there had been any such contract, 
and pleaded, further, that the matter of the contract, if there 
had been one, had been already adjudicated upon, 

“On the 12th March last, the plaintiffs had already sued thé de- 
fendant for rupees 198 on the same contract. The cause of action 
was then general, and expressed in the following words, viz. : 
“for damages sustained by the plaintifs by reason of your failing 
to supply straw as agreed between you and them.” On the 25th 
March, I decreed that case in plaintifis’ favour. The two questions 
of the factum of the contract and of the authority of the person 
who executed the contract on his behalf, were directly in issue, 
and were both decided by me in favor of the plaintiffs. On 


this ground I considered that the defendant was estopped in the - 


present suit from pleading that there was no such contract 
between him and the plaintiffs as the plaintiffs relied on. 

“On the 21st April last, the plaintiffs instituted a second suit 
against the same defendant. It was based on the same contract, 
but the cause of action was special, being limited in time as to the 
damages claimed. It was in the following terms, viz.: “for damages 
sustained by the plaintiffs by reason of your failing to supply straw, 
as agreed between youand them from 20th February to 17th April.” 


Nano. 
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The amount claimed was Rs. 480-9-6. On the 5th May last, I 
dismissed that suit, holding that it was res-adjudicata I considered 
that the contract was an entire one, and that the plaintiffs had 
shewn by suing on it, for general damages, that they treated it 
themselves as. such, and had elected to rescind it. On the 9th 
May, the second Judge and I concurred in granting a rule nisi 
to shew cause why a new trial should not be had in this second 
suit. The rule came on for argument before Mr. Thomson and 
two other Judges, on the 16th May, during my absence from 
Calcutta, and was made absolute; and on the 12th June, on 
the mew trial, a decree was passed for Rs. 157-12-0, being 
so much of the damages* claimed as had been sustained subse- 
quently to the date of the decree passed by me on the 25th 
March. In this case, also, the defendant wished to raise again 
the plea of non-assumpsit, but was not allowed to do so, the 
judgment of the 25th March being considered to operate as'an 
estoppel. In this case now under reference, after the plea of non- 
assumpsit had been disposed of, the plaintiffs replied with respect 
to the plea of res-adjudicata that the defendant was estopped 
from raising it, inasmuch as that very issue had been raised 


15 Mar., 1060, 


on the argument of the rule zisi on the 16th May, and had ~~ 


been decided against him. ~Defendant had then relied on the 
judgment of the 25th March as terminating all questions of 
damage arising out of non-performance of the contract marked 
A, and it had then been ruled that the judgment of ‘the 25th 
March established the validity-of the contract, but had no such 
effect as to determine that the damages awarded were in’ respect 
of the whole contract, that question not having been then raised 
and it being impossible at the time for plaintiffs to prove more 
damages than had actually at the date of that suit been sustained. 
As it is certain that this plea was raised, argued, and decided on 
the 16th May, I considered that plaintiffs are right in contend- 
ing that the defendant is estopped from raising it again now, 
although I am not sure that I should have concurred in the 
decision of the 16th May, as I certainly understood, the suit of 
the 21st March to be for general damages on the entire contract, 
and the terms of the cause of action seem to point to the same 
conclusitn, Still this question was perhaps not directly raised 


Eu Ritvorrs, 
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iad 
in the fret suit, and the decisions of the 16th May and 12th June —_1868 


are, ht any rate, final judgments of this Court; and I cannot — Gcox 
re-Ope them without assuming to myself the right, whic IE do shan 
not ‘possbss, of sitting in appeal from the judgments of my bro- rage 
ther Judges.” * 

The following were the questions submitted for the opinion 
of the Court: 

1, Whether the defendant was estopped by the decision of 
the Court dated March 25th, 1868, from raising in a second suit 
the plea of non-assumpsit 2 


2. Whether the defendant was estopped by the judgments 
of the Court of the 16th of May and 12th of June 1868 from 
raising the plea of res-adjudicata, and basing it on the judgment 
of March 25th, with respect to the question of damages ? 

Subject to the opinion of the High Court, a decree was given 
for the plaintiff for the whole sum claimed, with costs, 


The Advocate General (Mr. Evans with him), for the plaintifs, 
contended, that the defendant was estopped from raising either the 
plea of non-assumpsit, or that of res-adjudicata, and cited the cases 
of Boileau y, Rutlin (1); Routledge v. Hislop (2); Lord Bagot 
v. Williams (3); and Moki Sahu v. Forbes (4). [Norman, J., 
referred to Martindale v. Smith (5).] 


Mr. Kennedy, for the defendant, contended that the action was 
not maintainable. The plaintiff might have sued in the Small 
Cause Court for the whole damages, treating the contract as 
renounced ; but now having sued only for some of the damages, 
he must be considered to have made his election of the way he 
should get his remedy. Goodman v. Pocock (6); Hochster y. 
De La Tour (7); Richardson v. Mellish (8); Per Pollock, c, B., in 
Grimbly v. Aykroyd (9):—The plea of res-judicata is open to the 
defendant—Kripa Ram v. Bhagwan Das (10)—~and is a bar 
to the action. The defendant is not estopped: in any way by 


(1) 2 Exch., 665. (6) 15 Q.B., 576. 

(2) 29 L. 3.,:M. ., 90, (7) 2 E. & B., 678, 

(3) 3B. & C,, 935, (8) 2 Bing., 229. 

(4) 6 W. R, Act X. Rul, 61. (9) 1 Exch, 479, a 


(5) 1 Q. B., 889. (0) 1 BL. R. (A.C) 68. 


52 
1868 
Coox 
v. 
JADAB 


CHanpRra 
Nanovr. 


Bex. Law Revi 


HIGH COURT OF JUDICATURE, CALCUTTA [B. L. R. 


the record, and it is only by the record he can be estopped. A 
record cannot be supplemented by evidence. 


Mr. Branson, on the same side.—The plaintiff might have 
waited until the end of the twelve months, or he might at. once 
have brought his action treating the contract as rescinded, Mansuh 
Das v. Rangya Chetti (1). He chose to treat it as rescinded, 
and he cannot now treat it as existing, and bring an action for 
the breach of it. 


The Advocate General, in reply.—It appears from the record 
that the contract was denied in the three actions, and the Judge 
says all the actions are brought on the same contract; which 
must be taken to be the fact. It has been said that the same 
question is raised here as in the second action, but that is not so. 
It need not appear in the record that the action is not the same. 
Hitchin y. Campbell (2). 


Norman, J.—It appears that in a suit on the same written 
contract, instituted on the 12th of March in this year, for 


15 Mar, 16 
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breaches of it, which had then been committed, the defendant: ” 


put in an answer in these terms: “ Denies liability.” The Judge 
says, “the two questions of the factum of the contract and of 
the authority of the person who executed the contract on his 
behalf were directly in issue, and were both decided by. me in 
favor of plaintiffs,” who had judgment accordingly. The Judge 
says, “on this ground I consider that the defendant was estopped. 
“in the present suit from pleading that there was no such con- 
“tract between him and the plaintiffs, as the plaintiffs relied on.” 

The effect in evidence of a verdict on a former trial on the 
same point between the same parties is discussed at great length 
by, Lord Ellenborongh in delivering the judgment of the Court 
of King’s Bench in the case of Outram v. Morewood (3). He 
concludes by saying, “none of the cases cited on the part of the 
plaintiffs negative “the conclusiveness of a verdict found on any 
* precise point once put in issue between the same parties, The 


(1) 1 Mad. H.©. R., 162. * (2) 2 W. Blackstone, 779, 897, 
: (8) 3 East, $46, 366, 
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xe cates adverted to on the other side are, in our opinion, as well. 1868" 
~ as “Yipon the reason and convenience of the thing, and the “ooe 
* “analogy to the rules of law in other cases, decisive that the JADA 

“defendants in this case are estopped by the former verdict and ‘Nano. 

«judgment on the same point in the action of trespass.” In the 

Duchess of Kingston’s case (1), in delivering the opinions of the 

Judges in the House of Lords, Chief Justice DeGrey says: 

“From the variety of cases relative to judgments being given in 

“ evidence in civil suits, the deduction seems to follow as gener- 

“ally true, that the judgment of a Court of concurrent jurisdic- 

“tion directly upon the point is, as a plea, a bar, or, as evidence, 

“conclusive between the same parties upon the same matter 

“directly in question in another Court.” 

Such being the Jaw, I think that as the same point directly 
in issue was tried and decided in the former suit, and as a 
decree upon such finding passed against the defendant, the former 
decision may he treated as a conclusive finding that the defend- 
ant did contract as alleged. I do not desire to be understood as 
saying tKat such a finding is necessarily and in all cases absolyte- 
ly conclusive. But here it is not suggested that ‘the former 
decision was obtained by fraud, or surprise, or that there was any 
fraud whatever for re-opening the question once solemnly decided. . 

As to the second point"-The contract is a contract to supply 
straw for a period of 12 months, the supplies to be sent as ordered 

daily. It appears that on the 12th of March the plaintiffs sued 

“for damages by reason of the defendants failing to supply straw 

as agreed.” They claimed and recovered Rs. 198. 

One of the questions raised by the defendant is whether, after 
a recovery of damages on a plaint so framed, any'second action - 
can be maintained by the plaintiff on the contract; it was gravely 
argued that the contract was not severable. It seems to me that 
it would be just as reasonable to contend that if a man Igtwa 
house for a year, at a monthly rent, he could not sue month by 
month for his rent. Day by day, as the defendant fail to supply 
straw as ordered, new. breaches of the contract arise, and in 
respect of such breaches new causes of action arise from day to 


(Ll) 2 Smith’s L. C., Ed. 18677679, 
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day. It is quite clear that in the suit brought on the 12th’ of 
March, the plaintiffs were only entitled to recover damages for 
the breaches that had occurred down to that day, and the damages 
were not, and could not have been a satisfaction of subsequent ”~ 
breaches. Whether the plaintiffs could have rescinded the con- 
tract ot not, there is nothing whatever to lead to the inference 
that they did:so, certainly no such inference can be drawn from 
the fact that they took the most active steps to enforce the con- 
tract, by suing promptly for breaches of it. 

Whether the claim now made was adjudicated upon in the suit 
of the 12th of March, is a question of fact. If there was a doubt 
about it arising from any ambiguity in the frame of the former 
plaint, it was open to the plaintiffs to shew by extrinsic evidence 
that the causes of action were not the same. That was decided 
in Bagot v. Williams (1). 

The second point stated was not argued before us. I may 
observe, however, that the decision, in the former suity of the Judges 
of the Small Cause Court, on the motion for the new trial, over-. 
ruling that of the first Judge on a mere point of law, though 
properly-followed by the learned first Judge in this suit, is not; 
an estoppel. The decree appears to be perfectly correct. The 
defendant must pay the costs of the case sent up. 7 


» 
Purar, J.—Generally a plaintiff's Suna of action in any suit 
(excepting certain limited classes of suits) may be considered as 
divided into two essentially distinct parts, namely: 
1, A right on his side, proprietary, contractual, or resting on 


“duty as against the defendant. 


§. Infringement of that right by the defendant. 

If the right be put in issue, and a judicial decision be arrived 
at on that issue, whether affirming or negativing the right, T 
think the decision is conclusive between the same parties in any 
future action, which may be brought by either of them against 
the other,relative to the same matter of right (see Outram v. 
Morewaod) (2). + ee 

In the case before us all thiee of the plaintiffs’ actions were 
foundéd upon the same right, viz., the right created by the alleged 


Q) 3B.&C,%9 .  * (2) 3 East, 346. st 
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contract, the causes of action differed, if at all, the one from the 
- others, in the acts of infringement which were complained of. 
The learned first Judge of the Small Cause Court states that 
" the right under the contract was put in issue in the first action, 
and judicially determined in favor of the plaintiffs. It seems to 
me, therefore, that the defendant could not in the succeeding action 
again dispute the plaintiffs’ right which had been so determined. 
T also think from the learned Judge’s statement that the con- 
tract was a continuing contract not capable of being discharged 
by one act of the defendant, but requiring for its fulfilment a 
series of such acts extending over a considerable period of time. 
Had one act of the defendant sufficed for due performance on his 
part, and had the action been brought against him for his omission 
to do this act, there could have been force in Mr...Kennedy’s 
argument urged to show that no second action would lie. The 
matter of the contract between the parties would have been 
brought to an &nd by reason of the plaintiff having sued the 
defendant in respect of the whole of that which it lay upon the 
latter to do. The plaintiff could not enjoy simultaneously azemedy 
‘in the shape of damages, and a continuing right of performance 
in respect of the same thing, But nothing of that kind has, in 
my opinion, happened here. The plaintiff brought his first suit 
merely ‘for such default 6f the defendant, under the contract, a8 
had taken place at the time of instituting the suit. He did not, 
as he probably might, elect to treat the defendant’s default as 


sufficient ground for rescinding the contract and sue as for non- _ 
performance of the whole. He chose rather to keep the defend- - 


ant to his-bargain and to maintain his right to receive from him 


the benefit of the continuing contract, notwithstanding the . . 


breaches thereof, which the latter had already committed. This 
course, he was, I think, perfectly entitled to take (see Unwin v. 
Clarke (1) and cases there cited) even although the defendant had, 
previously to the institution of the first suit, unmistakeably, 
exhibited his intention not in any way to perform his part in the 
contract, This being so, whilethe right which formed the basis 
of the cause of action remained the same in all the suits, the 


() 1D R, QB, 417. 
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Pax : 
1868 infringement complained of was different in the different suits, 


Cook: and consequently the several causes of action differed. 
JADAS On the whole, therefore, I am of opinion that in the second and 
DI 


Nive third suits, the defendant ought not to be allowed to dispute the 
contract, and that his plea of res-adjudicata is not well founded..’ 





Attorneys for the plaintiffs: Messrs. Carruthers § Co. 


Attorney for the defendants : Baboo D. C. Dutt. 





Before Sir Barnes Peacock, Kt., Chief Justice, and Mr, Justice Markby. 


a BARLOW (PraistirF) Appettant v. COCHRANE (Derenpant) 
> Resronpent. : 





Sule of Goods—Specific Appropriation—Insolvent Act—Order and Disposi- 
tion—Equitable Assignment. 


In 1862, the plaintiff's former firm of J.S, B. and B., of Manchester, entered 
into an agreement with 8. and Co., of London, and B. and Co., of Calcutta, to pur- 
chase and ship, on the joint account of the three firms, certain goods to B, and Co., 
ench firm taking one-third share of the profit or loss in the transaction 5 and by the 
agreement, it was stipulated as follows :— 

«J, §. B, and B. to draw at sixjnonths on S.and Co., for cost of goods, including 
« packing charges ; said bills to be discounted (and domiciled) at Overend, Gurney 
and Cos, at 1} per cent. in excess of Bank minimum rate. B. and Co. to remit 
« their three months’ or six months’ drafts as may appear most desirable on 8. and 
“ Co.,, in favor of J. S. B. and B., which Overend, Gurney and Co. agree to take at 
« 1} above Bank minimum rate for three months, and 14 per cent. for six months, as 

-« provision for said six months’ drafts. B. and Co.,on sale of goods, to specially 
« remit proceeds to Overend, Gurney and Co., in first class bills drawn in favor of 
« Overend, Gurney and Co., Overend, Gurney and Co. agree to give up B. and Co,’s 
« drafts on S. and Co., on receipt of the said remittances under rebate. In the event 
4 of 8. and Co., being brought under cash advances, J. 8. B. and B. agree to find 
« cash to the extent of one-third the amount.” In 1863, J. S. B., one of the members 
of the firm of J. 8. B. and B., retired from the firm, which was carried on under 
the name of T. B. and Bro., and the agreement of 1862 was continued by that firm 
with the two other firms of S. and Co. and B. ‘and Co. Under it certain goods-were, 
in September, October, and November 1866, purchast by the plaintiff, and shipped 
to B. and Co., on triplicate account, and bills were drawn by the plaintiff on S. 
and Co, as agreed, and were deposited with A. C. and Co., not with O. G. and Co. .On 
the 2nd of January 1867, in consideration of the plaintiff taking on bimeelf all the 
risk attaching to the:said goods, S. and Co. and B. and Co. transferred all their right, 
title, and interest in the said goods to the plaintiff. This agreement was signed on 
behalf of B. aud Co. by L. B. in lis own name, one of the members of the firm then 
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jt ‘Eondin, wh | stated thet he a the authority of his partners for so doing, On this 1868 
agreement’ beingf made, B. and Co. by the direction of the plaintiff, handed over faruow 
the goods and documents relating thereto to B. B, and Co., of Calcutta, on the [6th ® 
January 1867. B. and Co. stopped payment on the 27th December 1866, and J. H. Cocunans. 
R,, the only partner of that firm then in Calcutta, filed his petition in the Insolvent 
‘Court there on the 7th February 1867. L. B. filed his petition in the said Court on 
the 18th May 1867. S. and Co. stopped payment in December 1866. On the 16th 
March 1867, an order of the Insolvent Court was made in the matter of the petition’ 
of J. H. R., and in pursuance of this order, B. B. and Co. delivered to the defendant, 
as official assignee and assignee of the estate of the said J. H. R., the unsold goods 
in their hands, which had been transferred to them by B. and Co., and the net pro- 
ceeds of those which they had sold. 


Held, by Norman, J.—That the agreement of Jannary 2nd was fraudulent and 
void against the creditors of B, & Co., under 13 Eliz., C. 5,if not void under section 
24 of the Indian Insolvent Act. 


On appeal, held by Peacoce, C. J.—That the goods were sent to B, and Co. on a 
special trast, and there was a specific appropriation of the proceeds binding in the case 
either of insolvency or bankruptcy ; that the agreement of January 2nd was valid 
and binding on the assignee of B, and Co. ; that by it the property in the goods passed 
to T. B. and Bro., but if it did not, the proceeds were specifically appropriated to 
taking up the bills of B. and Co. on §. and Co., and until they were paid, B. and 
Co. had no interest in the goods which could justify their*assignee in stopping 
the remittance of the proceeds, or of taking the property out of the possession of 
B. B. and Co. ; that the plaintiff was entitled to the proceeds with interest from the 
time the proceeds and goods were handed over to the assignee ; and that the goods 
were not in the order and disposition of J. H. R., at the time of his filing his 
petition within section 23 of the Indian Insolvent Act. 


Per Marxny, J.—Each of the two firms and Barlow were in the out-set part 
owners of these goods, and each became liable to the others to contribute his share . 
towards the cost price thereof, In November 1866, there ceased to be a binding 
agreement to remit the proceeds to O. G. and Co., and no new agreement was sub- 
stitated. The agreement of 2nd Jauuary did not renew the right to have the pro-” 
ceeds remitted for special appropriation ; and it was moreover @ fraudulent pre- 
ference and void, so far as B, and Co. were concerned, On 16th January, when 
the goods were transferred to plaintiff, he was merely a creditor ; and, therefore, a 
transfer for his benefit, within two months of filing petition of insolvency, was 
void under section 24 of the Insolvent Act. 


Per Peacock, C. J., and Marxsy, J.—That an order, under section 26 of the 
Indian Insolvent Act, does not prevent the owner of the property, which is the sub- 
ject of the order, from suing the assignee to esthblish his right to it. 


t 
. Tus suit was brought to obtain a declaration of the rights 
of the plaintiff in a sum of Rs. 90,565-0-1, and in respect of 


12 original bales of goods, or the nett proceeds of the sale 
thereof. The plaint also- prayed for an interim injunction to 
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1868 restrain the defendant, John Cochrane, from parting with the said 

—fauew monies and goods which had come into his hands as Official 

Coonsane, Assignee under the bankruptcy of Balfour and Co., of Calcutta, 

and also that a certain order of the Insolvent Court, dated 

March 16th, 1867 (1), might be set aside, ifit appeared to be 
“necessary. , : 

The plaintiff alleged that, for some time prior to the year 
1863, he carried on business at Manchester, in partnership with 
J. S. Bolton, as merchants, under the style and firm of J. 8. 
Bolton and Barlow ; and certain persons then carried on business 
in partnership, as merchants at London, under the style and firm 
of Small and Co. ; and Lewis Balfour the elder, James Hamilton 
Robinson, and Lewis Balfour the younger carried on business in 
partnership, as merchants and agents at Calcutta, under the style 

_ and firm of Balfour and Co. 

That, in 1862, the following agreement, in respect of the 
purchase and shipment of goods to Calcutta from England, was 
entered into between the three firms :— 

“Memorandum of agreement regarding goods bought by 
« John §. Bolton and Barlow of Manchester, and shipped to 

_ Messrs. Balfour and Co., Calcutta, for sale and return. to 
« Messrs. Overend, Gurney and Co., London. Messrs. Small 
“and Co., London, to take one-third, share of profit or loss 5 
«© Messrs. Balfour and Co., Calcutta, to take one-third share of 

* « profit or loss; John’ S. Bolton and Barlow, Manchester, to take 
« one-third share of profit or loss. oa 

« That sueh goods as Small and Co. and John S. Bolton and 
« Barlow deem advisable, shall be bought by John S. Bolton and 
« Barlow. John S. Bolton and Barlow to charge no commission 
** for buying and examining the goods, and to charge only usual 
« charges for packing and making up the goods. Small and Co. 
“ to effect marine insurance, charging no commission. John 8, 
« Bolton and Barlow to draw at six months on Small and Co., for 
cost of goods, including packing charges, said bills to be 
* discounted and domiciled at Overend, Gurney and Co.’s at 
“14 per cent. in excess of Bank minimum rate. Balfour and Co. 
* to remit their three months’ or six months’ drafts, as may as 
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“ most desirable, on Small and Co., in favor of John S. Bolton 
* and Barlow, which Overend, Gurney and Co: agree to take at 
1} above Bank minimum rate for three months, and 1} per cent, 
“ for six months as provision for said six months’ drafts, 

“ Balfour and Co., on sale of goods, to specially remit proceeds 
* to Overend, Gurney and Co., in first class bills drawn in 
“ favour of Overend, Gurney and. Co. Overend, Gurney and Co. 
“ agree to give up Balfour and Co.’s drafts gn Small and Co.; 
“on receipt of the said remittances under rébate, 

“Balfour and Co. to charge no commission for selling o¥ 
* guaranteeing sales, mercly first charging actual disbursements 
incurred, . 

“In the event of Small and Co. being brought under cash 
“ advances, John S. Bolton and Barlow agree to find cash to 
“.the extent of one-third the amount.” 

That, in pursuance of this agreement, goods were, from time 
to time, purchased by John §, Bolton and Barlow, and shipped to 
Balfour and Co., at Calcutta, until some time in the year 1863, 
when John S. Bolton retired from the firm, which has sinee 
been carried on under the name of Thomas Barlow and Brother ; 


that, after the retirement of John S, Bolton, the agreement ° 


was continued by -Thomas- Barlow and Co., Gmall and Co., 
and Balfour and Co., and under it shipments were made to 
Balfour and Co., as before, on triplicate account; that, in the 
months of September, October, and November 1866, the plain- 
tiff ‘purchased, in terms of the said original agreement, and 
on account of himself and the firms of Small -and Co, and 
Balfour and Co., certain goods, which were shipped by him to 
Balfour and Co., at Calcutta; that these goods were all purchased 
and paid for by the plaintiff only, and neither Small and Co., nor 
Balfour and Co., had any interest therein, save such as they 
might otherwise have under the said agreement, and that interest 
the plaintiff charged was limited to their one‘third respective 
shares in the profits, if any, and the losses, if any ; that, in Decem- 
ber 1866, another agreement was come to between the plaintiff 


and the firms of Small and. Co. and Balfour and Co., where- . 


by, in consideration, of the plaintiff taking upon himself solely 
(which he did) all the risk and responsibility attaching to the 
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1868 __ said goods, which had not then reached Calcutta, and discharging 
Bartow Small and Co. and Balfour ayd Co. from all liability to pay any 
Cocumaxe, losses which might accrue thereon, those firms transferred to the 
; plaintiff all their respective right, title, and interest in the said 
goods ; that, about the 18th December 1866, the plaintiff directed 
Balfour and Co. to hand over the goods and the documents relat- 
ing thereto to Barton, Baynes and Co., of Calcutta, which Balfour 
and Co,. thereupon did, on the 16th of January 1867, taking a 
receipt from them for the same. That the goods arrived at Cal- 
cutta in due course, and on arrival were taken possession of by 
Barton, Baynes and Co. 
That the firm of Balfour and Co. stopped payment on the 27tk 
December 1866, and James Hamilton Robinson, the only partner 
of that firm then in Calcutta, filed his petition in the Cowt 
for the Relief of Insolvent Debtors at Calcutta, on the 7th Feb- 
ruary 1867; another partner, Lewis Balfour, the elder, in such 
firm, filed his petition in the said Court on the 18th May 1867. 
That the firm of Small and Co. stopped payment in London in 
December 1866. 
That portions of the goods were sold by Barton, Baynes and 
Co., on ‘account of the plaintiff; and on the Ist of March 1867, 
that firm received a notice on the terms following :— 


* 


Messrs. Barton, Baynes Anp Co. 


GentLEMen,—We are instructed by J. Cochrane, official assignee, 
and assignee of the estate and effectsof J. H. Robinson (late a member 
of Balfour and Co. of this town, merchants, and now an insolvent debtor, ) 
to demand of you, which we hereby do, the immediate delivery over 
to him of the Bills of Lading and other documents connected with a 
shipment of 268 packages of Manchester goods, handed over to you 
in the beginning of January last, by the said J. H. Robinson, and to 
intimate that, unless you do so before noon to-morrow, legal proceedings 
will be adopted without further notice. Dated this tst day of March 
1867.. 5 


‘< , Yours obediently, 
(Sd.)_ Harem anp Srewart, 
Attorneys for the said J, Cochrane. 
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The said firm of Barton, Baynes and Co. replied thereto, 
through their attorney, as follows ;— 


Messrs. Hatce anp STEWART. 


GENTLEMEN,—With reference to the demand made by your letter, 
or notice, dated yesterday, upon my clients, Messrs. Barton, Baynes and 
Co., under instructions from the official assignee of the estate and 
effects of J. H. Robinson, late of the firm of Balfour and Co. and now 
an insolvent debtor, to deliver over certain bills of Iading and’ other 
documents relating to a shipment of certain goods, and which were 
handed over to them by Mr. J. H. Robinson, I am instructed to 
‘inform you that the goods in question were shipped on triplicate 
account under a special agreement with Messrs. Balfour and Co, and 
two others ; subsequeutly, the whole of such goods were taken over by 
one *only of the three parties; and, in accordance with which agree- 
ments, Mr. J. H. Robinson handed over the bills of lading to my 
‘elients, who were duly authorized, under a power of attorney, to receive 
and dispose of them for the sole owner. 

My clients, under the circumstances, decline to comply with the 
demand made. 


Yours faithfully, 
(Sd.) Geo. Jas, OLIvER, 


That, on the 16th of March 1867, an order was made in the 
matter of the petition of the said J. H. Robinson, whereby 
Barton, Baynes and Co. were ordered to re-endorse and deliver 
to the defendant, as the official assignee, and assignee of the 
estate and effects of J. H. Robinson, the bills of lading of 
the said goods, and to account to the said assignee for such goods, 
bills of lading, and other documents belonging to the estate, 
as they might have parted with. In pursuance of this order, Bar- 
ton, Baynes and Co. handed over 12 original bales, and also the 
account sales ahd nett proceeds of the remainder of all the said 
goods, amounting to the sum of Rs. 90,563, to the defendant, 
J. Cochrane. 


The following letters relating to the subject-matter of this 


suit passed between the parties :— 
10—E 
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12, LEADENHALL STREET, Lonpox, E.C,, 
7th November, 1866." 
Messrs. THomas BaRLow AND BROTHER, MANCHESTER. 


Dear Srrs,—We are favored with yours of 6th instant, returning to 
us sundry invoices of goods shipped by yourselves on triplicate account, a8 
arranged with Messrs. Balfour, and requesting fresh invoices to be made 
out, directing returns to be remitted to Messrs. Alexander, Cunliffe and 
Co., for. special appropriation. If you will be good enough to refer to our 
respects to your address (copy herewith) under date 17th May last, you 
will find that we consented to such an arrangement, provided that 
Messrs. Alexander, on their part, engage to keep us out of cash’ advance 
in the meantime, and to return us our acceptances on their getting 


Indian remittances, and accounting to us for any surplus. Since then - 


we have no recollection of any such stipulation having been agreed 
to. Have you arranged for such being given us by Messrs, Alexander and 
Co., we are perfectly willing to do our part, if Messrs, A. C. and Co., agree 
to your proposition. You had copies of the previous invoices, also of the 
instruction as to returns in Bank bills, and we thought you fully approved 
thereof, Wo have no objections to communicate what we have written you 
to Messrs, Alexander, Cunliffe and C6. but think you should be the 
parties to negotiate such a special operation. Whenever we hear from you 
with Messrs. Alexander's letter to above proposal, we shall advise Balfour 
and Co. 
We are, dear Sirs, 
Yours faithfully, 
SmaL anv Co, 


Extract of a letter from Messrs. Swat anp Co., ro Messrs. THomas 
Bartow anp Broruer, dated Lonvon, 17th May 1866. 


We have never had any transactions with your friends, Messrs, 
Alexander, Cunliffe and Co., and though they give us an engagement 
that they will keep us out of cash advances on our acceptances to your 
good selves, we would willingly give the instruction you propose to Messrs. 
Balfour and Co., to remit proceeds of these goods to Messrs. Alexander, 
Cunliffe and Co. We must decline doing so without this stipulation on their 


part; and further that, on receipt of said remittances, they will at once give. 


ia a 
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up to our acceptances so otherwise provided for, as well as any surplus 1868 
thete may"be on each transaction. Should any difficulty arise in above Raniow 
respect with Messrs. Alexander, Cunliffe and Co., it may be more moutually Cocunanz. 
satisfactory to us both not to proceed further in these operations, Mr. 

Balfour is out of town at present, but will return next week 3 and as it 

was at his request we have been acting, we shall lay the matter before him. “ 


Mancuester, 92h November 1866. 
Messrs. SmALt AND Co., Lonpon. 


Dear Sirs,—Referring to your favor of 7th instant, already under 
reply, we are quite aware that the matter regarding finance was left over 
and not decided finally either way ; but we had an impression, although we 
admit nothing was finally settled, that, at the termination of the first six 
months, we should find one-thirdin cash, and you and Messrs. Balfour 
find the remaining two-thirds in cash ; and that the proceeds were to be 
remitted to Messrs. Alexander, Cunliffe and Co. We would not like to name 
the subject of renewals in any: shape or form to Messrs. Alexander, 
Cunliffe and Co., as we have no such business with them Itis true we 
have had copies of previous invoices, but they had escaped the writer’s 
notice. Asa rule we might keep you out of cash advance, by taking 
Balfour and Co.’s draft on your good selves at three months’ sight, é e. 
giving you the money for your six mouths’ sight acceptances, and then ag 
reimbursement to us, taking B. and Co.’s dvaft on you at three months, At 
the same time we must state that we think in tight times we should both 
be prepared for you, finding your shares on eash, and we finding ours 
without any renewal. 


We are, Dear Sirs, 
Yours truly, 
(Sd.) Tuomas Bartow anp Brotuer. 


P.S—In any case, however, the proceeds should be remitted to 
~ Messrs. Alexander, Cunliffe and Co, who hold auch for special appro- 
priation as indicated by you. 


(Sd.) Tuomas Bartow anp BrotHer. 


Ben. Law 
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1868 MancueEsteER, 12th November 1866. 
Barow Messrs. SMALL AND Co., Lonpox. i 
CocHRANE. 


We have your favor of Saturday. The bills are all discounted 
with Alexander, Cunliffe and Co., and perhaps as it is so long since the 
Warwick Castle invoice was sent, it would be best to let it stand ; but 
goods per T'antallon Castle and Kenilworth Castle, kindly have altered 
according to our letters of 6thinstant. In these cases we will find the 
funds, in case proceeds of goods are not home in time to meet your 
acceptances, and most likely we will require Balfour and Co.’s draft 
on your good selves at three months’ sight to reimburse us. Any future 
transactions we could only work upon the basis of our letter of 9th 
November. 

We are, Dear Sirs, 
Yours truly, 
(Sd.) Tuomas Bartow AND BroTuER. 


MancuesTEr, 16th November 1866, 
Messrs. SMALL AND Co., Lonpon. 


Dear Sins,—Referring to yours of 14th instant, we decline alto- 
gether to make any special arrangement with Alexander, Cunliffe and Co, 
excepting that they are merely custodians of proceeds; and what we 
wish is for you to instruct Messrs. Balfour and Co. to send proceeds of 
goods per Zantallon Castle and Kenilworth Castle to Alexander, 
Cunliffe and Co., such proceeds to be kept by Alexander for special mune 
of providing against bill. 


We are, Dear Sirs, 
Yours faithfully, 


(Sd.) Tsomas Bartow AnD BRotuer, 
12, LEADENHALL STREET, Lonpon, E. C., 
1st December 1866. 
Messrs. Tuomas BArLow AND BrotuER, MANCHESTER. 


Dear Sirs,—We have your favor of yesterday, giving cover to copy 
of a letter from you to Messrs. Alexander, Cunliffe and Co., dated 28th 
November, aud also handing the reply of Messrs. Balfour to you on the sub- 
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ject of remittances being made from Calcutta, direct to Messrs, Alexander, 
Cunliffe and Co., for proceeds of goods shipped to Messrs. Balfour and Co., 
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for cost of which you have drawn upon us; but we feel that the arTange- Céouniaer: 


ment, as proposed by you, and as agreed to by Messrs. Alexander, 
Cunliffe and Co., does not include what to us is the most essential 
portion of the new proposal, viz., that your bills upon us should be 
distinctly enumerated, and Messrs. Alexander, Cunliffe and Co. engage 
to discount the bills sent home according to our original agreement 
by Balfour and Co., on ourselves, to meet our acceptances to you ; 
and that when the Bank bills come home to Messrs. Alexander and Co., 
they will discount them at the fair rate for such bills on arrival, and 
will at once return to us under rebate. Our acceptance is specially 
remitted for, as well as account to us for any surplus. Do you wish us 
to hand copy of this to Messrs. Alexander, Cunliffe and Co., and get 
their engagement to usto this effect. On getting such from the gentle- 
men, we shall at once give instructions to our Calcutta friends, Messrs. 
Balfour and Co., to act in conformity. 
We are, Dear Sirs, 
Yours faithfully, 
Smaut anv Co. 

We return to you Messrs. Alexander, Cunliffe and Co.’s letter to you, 

with thanks. ‘The following bills are with Messrs. Alexander, Cunliffe 


and Co, — 
£8 


d, 
Account Warwick Castle ... 2,943 8 1, due 13th March 1867 
is Tantallon Qustle ... 589 8 0 ,, Ist April ,, 
" Kenilworth Castle ... 4,707 6 2 ,, 9th May Pa 
: Ditto = 2812 0» 4 » é 
7 Riversdale _ 804 5 2 , 22ndMay ,, 

To provide for the first above bills, Messrs. Balfour and Co.’s bills 
will be for £3,100 ; and for others, no doubt, in due course will Messrs, 
A. C. engage to discount this and other similar bills, if required to meet 
above five bills. 


12, LEapENHALL StREET, Lonpon, E. C., 
4th December 1866, 
Messrs, Toomas BarLow aNnD BroTHER, MANCHESTER, 


Dear Srrs,—We have your favor of yesterday, and observe that you 
object to your warning to Messrs,_ Alexander, Cuuliffe and Co. or our 
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1868 doing so, the grounds of our ordering remittances to them, and this seems 


Barcow. to us the more extraordinary, as you did propose to them this unusual 
Cocurane. course, leaving us, however, without the required conditions. We made the 
arrangement for these triplicate account operations somewhat against the 
grain, on the distinct understanding we were not to be brought under cash 
advance, and the modealzo was agreed : why now changed ? But aswe really 
are anxious tomeet your wishes, we might order the remittances for special 
acceptances of ours to be sent to our Bankers, Messrs. Williams, Deacon 
and Co. When our acceptances are domiciled, you, however, adhering to 

the clear and distinct original arrangement. Will this suit your ideas ? 


We are, yours faithfully, 
Smaur anv Co. 





Lonvon, 5th December 1866. 
Messrs. Tuomas Bartow anp BroTHer, MancuesTER. 


Dear Sms,—Messrs. Small and Co, have shewn me the correspondence ~ 
that has taken place with you, regarding the financing operations, on 
triplicate account, and the custody of remittances as returns for 
same, at the tenor of which I confess I am equally surprised and disap- 
pointed, All the operations of Robinson, Balfour and Co. and Balfour - 
and Co., with Messrs. John S. Bolton and Barlow and your good selves 
were by special arrangement, at the outset, were to be financed for by 

‘ bills on Messrs. Small and Co. at six months’ sight, this being met by the 
Calcutta tirm’s bill on Messrs, Small and Co. at same tenor, and so 
arranged that it should at maturity be met by the bill for the actual 
proceeds of the goods. I am aware that on more than one occasion, objec- 
tions have been raised to the second part of the arrangement, but on no 
occasion has any exception been taken to itas a whole at any time, when 
it could with any propriety be made, I mean “at the commencement of 
proposition of an operation, When your Mr. Barlow was here the 
other day, I distinctly raised the question as to the understood extension 
of the finance part of the operations ; even then no objections were made 
to the arrangement, only to any communication being made to Messrs, 
Alexander, Cunliffe and Co. on the subject. In 1863, I had a communi- 
cation with you on the subject of commission, pointing out that Banks in 
Calcutta gave up 6 per cent. ; you, in Manchester, 1 or perhaps 2 per cent, 
In your reply, dated 2ist July 1863, you write: It is true our commission 
for sim ply buying is 1 per cent., but in addition to this we have to finance? 
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pointing very clearly to the arrangement above alluded to. I can see no 
objection in return to Alexander or any other third parties, unless on 
az understanding that they are to float the operations till receipt of 
returns in Bank paper, engaging to discount same at current interest, 
allowing rebate on, and returning cancelled Messrs, Small and Co.’s 
acceptances in force in connection with same. I have had arrangements 
of this kind, both in Manchester and Glasgow, but never in connection 
with Small and Co., but it appears tome that in some such way only 
can business be hit off with you. You appear to write of such buisiness as 
exceptional in its character. I can only say that, ifat any time I wish 
any advance on produce in the hands of our friends in Liverpool, there is 
always the express understanding that I keep them free from any cash 
advances. It appears to me that, if you persist in refusing to carry 
out your share of the arrangement, the whole thing falls to the ground, 
and the question of commission in Calcutta must be re-considered, as we 
cannot be expected to give up 6 per cent, if you refuse to carry out 
your share of the finance part, and we have to aid in the matter, 


Yours truly, 
(Sd.) Lewis Batrour anv Co, 


12, Leapenwaty Srrezr, EB, C., 


6th December 1866, 
Messrs, Tuomas Barlow anp Brorner, Mancuester. 


Dear Sirs,—We have your favor of yesterday; and without repeating 
our understanding, which does not square with yours, we quite agree 
that instructions be sent out to Calcutta, to remit, as promptly as possible, 
proceeds of the goods in triplicate aecount. You do not give us reply, as to 
whether the bills enumerated in your letter of Ist instant are in the hands 
of Messrs, Alexander and Co. Our reason for sending the remittances to 
Messrs. Williams, Deacon and Co, was the acceptances referred to are 
all domiciléd there. 


We are, Dear Sirs, 
Yours faithfully, 


- SMALL AND Co, 
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1868 12, LeapENHALL STREET, 
B. 
Cig 15th December 1866. 
CocHEanE. 


Messrs. Taomas BaRLow AND BroTHEr, MANCHESTER. 


Dear Sins,—We have your favor of yesterday, and pending the com- 
pletion of arrangements here, we have sent a telegram jointly with Mr. 
Balfour, directing all funds and goods then in their hands to be handed 
over to Messrs. Jardine, Skinner, and Co. Our mutual friend, Mr. Collie, 
will give you our reasons for the adoption of this course, of course any 
remittances that may have been sent home previous to instructions now 
to be sent on account. Your shipments shall be handed over to Messrs, 
Alexander Cunliffe and Co., to provide for our acceptances to you for 


the goods in question. 
We are, Sirs, 


Yours truly, 
SmaLy anv Co. 
Mr. Collie, to whom this letter has been shewn, says he will be in 
Manchester next week, and tell you all particulars. 


MANCHESTER, 18th December 1866. 
Messrs. Baurour AnD Co., CaLcutTta. 


Dear Sims,—In consequence of correspondence with Messrs, Small 
and Co., you will please hand over the goods, as per annexed list, to 
Messrs. Barton, Baynes and Co., Calcutta, they are bought, as you are 
aware, under special agreement, in triplicate account, . 


We are, Dear Sirs, 
Yours truly, 
THomas Barlow anp BrotTuer. 


12, LEADENHALL StREET, Lonpon, E. C., 
19th December 1866. 
_Messrs. THomas Bartow AND BrotHer. 


Dear Sirs,—Each day we have been in hopes of being able to write 
mL you that finance arrangements have been made 
Le here, which would have permitied us to ad- 
dress you satisfactorily, but it may be a day or 

two yet before these points are brought into distinct positions, if you 
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wish a telegram sent out to Calcutta, directing the special remittances 1868 

for your goods to be sent to Messrs. Alexander, Cunliffe and Co. for Banuow 
the specific purpose of paying on acceptances for which Balfour and Cocunaic: 
Co. have had particulars, Messrs, A.C. R. doing the needful, and hand- 

ing balance to the concerned. We have no objections, as you advise, 


that these gentlemen have all your bills on this account, 
We are, Dear Sirs, 
Yours truly, 
SMALL AND Co, 


MaAncuEster, 20th December 1866, 
Massrs. Smatt anv Co., Lonpoy. 


Dear Srrs,—We have yours of yesterday, Alexander, Cunliffe and Co. 
oa agree to hand over any balance of proceeds after 
W.L. Ww. your bills are met, and we will thank you_ to 
Tyee telegraph at once to Balfour and Co., instruct- 
ing them to remit all proceeds of goods realized in triplicate account to 
Alexander, Cunliffe and Co. We note in your communication of 15th, 
that you had instructed Balfour and Co. to hand funds and goods over: 
to Jardine, Skinner, and Co. Will you please instruct Balfour and Co. 
by telegraph, and also by letter, confirming same, to hand over all triplicate 
account goods which may be in hand, or to arrive, to Barton, Baynes and 
Co., Calcutta, instead of to Jardine; and we undertake and guarantee 
that the proceeds of such goods shall be remitted to Alexander, Cunliffe 
and Co. to provide for your acceptances drawn against the goods in 
question, We shall be glad to hear by return that you have attended 
to these matters, 


We are, Dear Sirs, 
Yours truly, 
(Sd.) Tuomas Bartow anp Brorurr. 


12, LeapENnALL Street, E. C., 
22nd December 1866, 


My pear Smr,—From day to day, I may almost say from hour to 
M2. hour, we have been hoping to get an arrangement 

Ws ae made, whereby we might provide for the conveni- 
ee ence of shippers like Yourselves ; but the diffi. 
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1868 culty of getting people to see matters in same light, has prevented us 
—jmow and we fear has done much to weaken the inclination of those who 
‘Gounniigs: have been willing to guarantee to upwards of £1,00,000 to come for- 
ward. I-wish you would come up and consult as to what you think can ; 
be best done. 


Tam, yours truly, 


Tuomas Bartow, Esq. P. F. Ropertson. 


12, LEaDENHALL STREET, Loxpon, E. C., 
26th December 1866. 


My pear Mr. Bartow,—We are tied up, and can only act under our 

7 ow lawyer’s advice, and he is making holiday to- 
W.L. W. day. We write Balfour and Co. “What you 

T. Lyde. _ 

want, as to the handing over to Barton, Baynes 

and Co.; if you give orders, we shall not be in your way at all ; you 
have not been paid for the goods, and are surely entitled to follow and 
reclaim them. This being Christmas week, there seems no possibility of 
getting anything done. ‘All out of town. We deeply feel your kind 


sympathy. 
Yours truly, 
Tzomas Bartow, Esq. P. F, Ropertson. 


12, LEapENHALL SrRexT, Lonpon, E. C., 


27th December 1866, 
Messrs. Txomas BARLOW AND BROTHER. 
Dear Srzs,—This being Christmas week, and most people out of town, 
M4 including our legal advisers, we were unable to 
w ie x give you a formal reply, tending your triplicate 
peace account goods to Caleutta. We are now instruct- 
ed to write you that, if you will give up cancelled our acceptances in your 
favor, and take over the goods as on your own accounts exclusively, we 
may be permitted to carry out the transfer, as you desire, to Messrs. 
Barton, Baynes and Co. We are deeply sensible of your kind sympathy, 
and thank you heartily for the expression of same. 
We are, Dear Sirs, 
Yours truly, 
SMALL AND Co, 


Wa bo.” 
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MAncuHEsTER, 28th December 1866. 1868 
Messrs. SMALL AND Co., Lonpon. ANON 
CocuRANE, 


Dear Sirs,—We have yours of 27th instant, and are quite willing to 
give up your acceptances cancelled, on receiving 
satisfaction that all the goods are handed over to 
Barton, Baynes and Co, In the mean time we 
would hand the acceptances to a third disinterested party, say Williams 
Deacon and Co, They merely holding them, until we receive intimation 
that the goods are given up, and then hand them over to you. We, of 
course, taking the goods exclusively on our own account. We agree to 
this, without prejudice to our claim onthe goods. We think this is all 





you require, and shall be glad to hear from you in course, when we will 
at once transmit your acceptances to Williams Deacon and Co. 


We are, Dear Sirs, 
Yours truly, 
(Sd.) Tuomas Bartow anp Broter, 


12, Leapentratt StrEET, Lonpon, E. C., 
1st January 1867. 
Mrssns. Trroaas Bar.ow AND Brotmer, MANCHESTER. 


Dear Sirs,—Your favor of 28th December we laid before our law- 
yer, and we have this morning received his sanction to the arrangement 
you proposed, viz., that you lodge with Messrs. Williams Deacon and Co, 


our acceptances as follows, viz. :— 


£2,943 8 2, due 13th March 1867, account Warwick Castle. 


» 6898 0 , 16th April = » Tanialion Castle. 
47075 5 ,, 9th May 5 » Kenilworth Castle. 
» 680 , do. e » Ditto. 

» 8045 2 4, 22nd do. as Fy Riversdale. 


Also cash 217 110 for charges paid by us on account of above shipment, 
and which shipment you take over on your own account, exonerating both 
Messrs. Balfour and Co. and ourselves from all risks and responsibility 
connected with above shipments originally made on triplicate account. 
These acceptances and above cush to be given up to us on delivery of 
the various shipments to Messrs, Barton, Baynes and Co., Calcutta, on 
your account. In the meantime, should any of above bills mature be- 
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for delivery has been made of the goods as agreed, then such bills are 
not to be presented for payment, but hold until the delivery has been 
made. The order for the delivery, as arranged, we suppose, you will 
address to Messrs. Balfour and Co., Calcutta ; and if you send it to us 
we shall confirm it, and also get the confirmation of Mr. Balfour, and also 
in case these goods have arrived in Calcutta, deliver over to Messrs. 
Jardine, Matheson and Co. We may get the instructions confirmed by 
Messrs. Matheson and Co. here. If you wisha telegram sent, please 
let us know, and at your expense it can be forwarded. 

We are, Dear Sirs, 

Yours truly, 
SMALL AnD Co, 


MancuesteR, 2nd January 1867. 
Messrs. Smati anv Co., Lonpon. 


Dear Srrs,—We have your letter of yesterday’s date, terms of which 
are all in order, and to which we agree ; and we have written Messrs, 
Alexander for the bill which we will deposit in the course of 2 or 3 days, 
along with £217-1-10, with Messrs. Williams Deacon and Co. Our 


. Mr. Homes will wait upon you in the morning for your signature and 


Mr. Balfour ; and in case the goods have arrived in Calcutta, and been deli- 
vered to Messrs. Jardine, Matheson and Co., for Mr. Matheson’s signature 
to hand over the goods to Barton, Baynes and Co., Caleutta, which letter 
we ave wishful should go out by to-morrow’s mail. We telegraphed 
you this morning as follows :—“ We will see you in the morning. Will 
you and Mr. Balfour manage to be there at 3 past 10. Thanks for copies 
of Invoices per Kenilworth Castle and Riversdale, 


We are, Dear Sirs, 
Yours truly, 
(Sd.) Tuomas Bartow anp Broturr, 


P. S.—We are writing Messrs. Excombe Brother and Co., and the 
London Assurance Co., and will pay them the amount you mention ag 
being unpaid. 


(Sd.) Tuomas Bar.ow anp Brorurr, 


ib April 
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Mancuester, 2nd January 1867. 1868 
Masses BaLrour anp Co, Bantow 
COCHRANE, 


Dear Srrs,—Referring to the goods shipped on triplicate account, under 
special agreement, against which Messrs, Small and Co. have given their 


acceptances, you will please hand over all such goods (particulars of which - 


I enclose) to Messrs, Barton, Baynes and Co., of Calcutta. We agree to 
take said goods on our own tisk, and respectively we have agreed to 
return to Messrs. Small and Co. the following acceptances :— 


£2,943 8 2 due 13th March 1867, account Warwick Castle. 


» 589 8 0, Ist April, a Tantallon Castle, 
» 4,707 5 2, 9th May =, os Kenilworth Castle. 
» 680, . y % Ditto. 

» 804 3 2, 22nd ,, a ry Riversdale. 


Tn the mean time, until we hear that you have handed over the goods, 
we have made Messrs. Williams Deacon and Co. Custodians for such 
acceptances, also of £ 217-1-10 paid by Messrs. Small and Co. for charges 
on account of said goods. We refer you at foot to Messrs. Small and Co.’ 
signature, and also to Mr. Balfour and Messrs. Matheson and Co,’s signa- 
ture. In confirmation of this, Messrs. Matheson and Co. of course sign this 
in ease any goods have arrived in Calcutta, and are delivered to Messrs, 
Jardine, Matheson and Co,, of Calcutta, and this letter is sufficient authority 
in such case for Messrs, Jardine, Matheson and Co. to hand over the goods 
to Barton, Baynes and Co, 

We are, Dear Sirs, 
Yours truly, 


(Sd.) Tuomas Bartow anv Broruer. 





Mancursrer, 37d January 1867, 


Messrs, Witriams Deacon anp Co., Lonpon. 


GENTLEMEN,— Messrs. Alexander, Cunliffe and Co, will hand you the : 
following bills : 


1,901 ourselves, on Small & Co., London, 13th March, 1867 £2,943 8 9 
1,946 - 55 Ps * Ist April Py £389 3 0 
2,004 ra 35 iy 9th May » £4,707 5 2 
2,058 ” » ” a oo» » £268 0 11 
2,079 ” ” » 22nd May, £804 5 Q 
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1868 which, please, hold for our instructions, and about which we will write 


Bartow you to-morrow. 
ww 
Cocinane. We are, Gentlemen, 


Yours truly, 
Per pro, Tuomas BarLow AND BROTHER, 


B. Howes. 


Lonpon, 5th January 1867. 
Dear Stes,—We have received your letter of January 4th, enclosing 
a cheque for £217-1-10, The acceptances to which you refer, are now 
in your possession, and we hold them on terms conformable to your letter 
We are, yours faithfully, 
Witt1ams Deacon anv Co, 


Messrs. Tuomas Bartow AND Brotuers. 





12, Leapennat Sreeet, Lonvoy, E.C., 
14th February 1867. 
Tuomas BARTON AND BROTHER, MANCHESTER. 


DEAR Sirs,—We are glad to learn from your favor of yesterday that 


M. 10, you had heard from your friends, Messrs. Barton, 
y + a Baynes and Co., that they had secured Balfour's 
se hese bills of lading. None of the vessels arrived 


which the telegram sent to us by Messrs, Balfour and Co. confirms ; and 
as in our respects of 1st January 1867, we handed to you all the bills 
of lading we held, as also policies of insurance covering same, we have 
on this side, and Balfour and Co. on theirs, given up all control over 
your goods, We shall thank you to order delivery to us, cancelled, the 
acceptances of ours lodged with Messrs. Williams Deacon and Co., drawn 
- by you against the goods wholly made over to you and your representa- 
tives ; and at the same time direct payment tobe made to us of £217-1-10 
cash due to us, but held by Messrs. Williams Deacon and Co. until the 

delivery of the above securities now had been completed. 

We are, Dear Sirs, 
Yours truly, 

Swati anp Co., in liquidation, 


Fi, 160, 
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Mancuester, 20¢h February 1867. 1868 
Messrs. SMALi anp Co., Lonpon. ent 
CocuRraNE, 


Dear Sirs,—We have advice by this mail that Messrs. Balfour and 
L.?, Co. have handed over to Messrs. Barton, Baynes 
W. IL. W. and Co., who acknowledge reccipt of some bills 
Te Tyde. of lading and Invoices per— 
Warwick Castle, 78 bales. Tantallon Castle, 17 bales. 
Riversdale, 30 cases. Kenilworth Castie, 143 cases and bales, 
But Messrs. Barton, Baynes and Co. advise us that they will remit, the 
proceeds of these goods to Messrs. Alexander, Cunliffe and Co. for special 
appropriation. ‘This, however, is a little out of order. We expect to hear 
by next mail that the proceeds will come to us direct, and we will then 
carry out your wishes regarding our acceptances. 


We are, Dear Sirs, 
Yours truly, 
(Sd.} Tomas Bartow and Brotuer. 


Mancuesrer, 11th March 1867. 
Messrs, SMALL AND Co., Lonpon. 


Dzar Sirs,—We have your favor of the 8th instant. We have not 
Lis. received any confirmation yet from our friends . 

W.L. W. regarding the remittances being sent to us, but 

T. Lyde, we havo no doubt that it will be all in order, 

We have, therefore, instructed Messrs. Williams Deacon and Co., as per 

copy of letter enclosed, to hand you over your acceptances and our 


cheques £217-1-10. 
We are, Dear Sirs, 


Yours truly, 
(Sd.) Per pro, Tuowas Bartow anp Broruer, 
Brnun. Howes. 


MancuestTEr, 11th March 1867. 
Messrs, Winttams Dracon and Co., Lonpon. 


- Dean Sres,—Referring to our letiers of the 3rd and 4th January, 


Ben, Law 
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is68__—_—srregarding Messrs. Small and Co.’s acceptances to our draft, for— 
pur £4943 8 2, due 13th March 1867, 
Cochranz, » 589 3 0, Ist April ,, 


»4717 5 2 ,, Sth May 
» 268 O11 , 8h 4 4 
» 804 5 2 ,2%d ,, 


” 


” 
we shall be much obliged if you will now hand them to Messrs, Small 
and Co., 12, Leadenhall Street, seeing that our endorsements and signa- 
tures are cancelled. 

We have advices from our friends in Calcutta that the goods the bills 
were drawn against are handed over to them by Messrs. Balfour and Co, 


We are, Dear Sirs, 
Yours truly, 
(Sd.) Per pro. Tomas BaRLow snp BrorueEr, 
Benn. Howes. 


The cheque for £217-1-10 you hold, please, also hand to Messrs. 
Small and Co. 


12, LEADENHALL STREET, Lonpoy, E. C., 
12th March 1867. 


Messrs. T. Bartow anp BrotaEer, MANCHESTER, 


Dear S1rs,—Your favor of yesterday is to hand, and, as advised, we 
Q have received from Messrs. Williams Deacon and 
W.L. Ww. Co. our acceptances, aggregating £9,312-2-5, also 
T. Lyde. your cheque, £217-1-10. 
We are, Dear Sirs, 
Yours faithfully, 
SMa anv Co.,, in liguidation. 
The following were the material issues settled :— 
1. Whether the suit is defective for want of parties? 
2. Whether the Court has jurisdiction in this suit ? 
3. Whether, since the order of the Insolvent Court of March 
16th, 1867, the plaintiff can maintain this suit ? 
4. Whether such agreement, as in the plaint stated, was 
entered into between Bolton and Barlow, Small and Co.,and Balfour 
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and Co., and continued by the plaintiff, with the other two firms, 
after Bolton’s retirement ? 


5. If any agreement was come to and continued, what was 
the true effect thereof as to the possession of any goods shipped 
under it ? 

6. Whether the said agreement amounted to an equitable 
assignment, and what is its construction and effect and the rights 
of the plaintiff under it? 

7. Whether such agreement was void under 13 Eliz,, c. 5, 
as having intent to defraud, delay, and hinder creditors, or 
whether it was void as against the defendant as assignee of Robin- 
son and Balfour the elder, as being voluntary under the Indian 
Insolvent Act, or as having been made within two months prior 
to insolvency ? 

8. Whether the goods were in the order and disposition of the 
insolvent Robinson, with the consent of the true owners ? 

9. Whether the defendant Cochrane, as representing the 
estates of Robinson and Balfour the elder, is the proper person to 
deal with the goods and their proceeds? 

The Advocate-General (Mr. Newmarch with him) for the 
plaintiff contended in the Court below: 

1st.—That the agreement of 1862 constituted an equitable 
assignment, and that the procceds of the goods were thereby 
specially appropriated, 

2nd.—That at least in respect of the one-third share of 
the plaintiff, there was as and from the agreement of 1863, such 
an equitable assignment, and that the subsequent agreement under 
which two out of the three firms assigned their interest to the 
plaintiff, was an equitable assignment. 

3rd.—That the equitable lien of the plaintiff did away with 
any question as to order and disposition, and cited the following 
authorities and cases in support of his arguments: Smith’s 
Mercantile Law, 661, 662; Mogg. v. Baker G1); Burn vy. 
Carvalho (2); Holroyd y. Marshall (3); Ex parte Dyster (4); 


(1) 3M. & W., 195, (3) 10 H. L. Ca, 191, 
(2) 4M. & Cr, 690. (4) 2 Rose, 256, 
12—E 
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Coldwell v. Gregory (1); Ex parte Enderby (2); Hamilton v. 
Bell (3); Joy v. Campbell (4) ;" Reynolds v. Bowley (5). 


Mr. Woodroffe (Mr. Marindin with him) contended that there 
was no equitable assignment; that the transfer by Balfour and Co. 
and Barton, Baynes and Co., was void under the Statute of 13 
Eliz., C. 5, and under the Indian Insolvent Act as being voluntary 
and having been made within two months prior to insolvency ; and 
that the goods were in the order and disposition of Balfour and 
Co, at the time of their insolvency, and, therefore, they rightly 
passed to the assignee, and cited Ex parte Simpson (6); Ex 
parte Hargreaves (7); Garbet v. Veale (8). 


Norman, J.—(After reading the plaint, continued) :—The 
plaintiff contends that, after the transfer to him, neither Small 
and Co., nor Balfour and Co., had any interest in the shipments 
mentioned in the plaint ; that the defendant, as assignee under 
the insolvency of James Hamilton Robinson and Lewis Balfour 
the elder, is not entitled to hold the proceeds of the shipments 
as against his agent in Calcutta. 


He prays that his rights, in respect of the sum of Rs. 90,563, 
and in respect of the bales delivered over by Messrs. Barton, 
Baynes and Co. to the official assignee, may be declared; and 
that the defendant may be directed to pay over the same, or 
such part thereof, as to this Court may seem fit, &. 


It was proved that, in September and October 1866, the plain- 
tiff sent goods from Manchester, under the agreement mentioned 
in the plaint. These goods were paid for, in the first instance, by 
the proceeds of the bills drawn by the plaintiff on Small and 
Co. in London, accepted by them, and discounted by the plain- 
tiff with his bankers. In order to meet or renew such bills, 
Balfour and Co. used to draw bills at three or six months on Small 
and Co. These have been called pro forméd bills, apparently, 


(1) 1 Price, 119. 6) 2L RQ B,, 474, 
(2) 2B. & C.,, 389. (6) De Gex, Bank., 9. 
(3) 10 Exch., 545. (7) 1 Cox, 440. 


(4),1 Sch, & Lef., 336. (8) 5 Q. B., 408, 
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because it was not intended by any of the parties that they 
should be paid in the regular w& at maturity. I think it not 
quite certain whether Balfour and Co. drew such bills in res- 
pect of the shipments now in question. On the sale of the goods 
in India, Balfour and Co. were in the habit of remitting the 
proceeds by Bank bills. In the case before me, the bills of T. Barlow 
and Brothers on Small and Co. had been discounted by 
Messrs. Alexander, Cunliffe and Co. In December 1866, the 
firm of Balfour and Co. became insolvent. Their debts 
amounted to Rs. 20,00,000, or Rs, 21,00,000, of which from Rs, 
17,00,000 to 19,00,000 were due to Small and Co. Balfour 
and Co. had been insolvent for three years. Mr. Balfour says, that, 
for the last two years, if his firm failed, Small and Co. must 
have gone also. On the 7th of December, there was a meeting of 
the “ friends,” which I suppose, in plain words, means “ creditors ” 
of Small and Co. Bills toa large amount drawn by Balfour 
and Co. on Small and Co. were to fall due on the follow- 


‘ing day. Mr. Balfour (who had a seat in Small and Co.’s office), ; 


went into the partners’ room, and was asked to join’ in a 
letter to the Bank, requesting them to hold over the Bills, 
as Small and Co. were not in a position to take them up, 
On the 8th December, Small and Co. dishonored bills drawn by 
Balfour and Co., amounting to £18,000 or £19,000. These bills 
were drawn by Balfour and Co., in respect of shipments of which 
Small and Co. had received the proceeds. It is clear that, prior 
to the 15th of December, Messrs. Small and Co. must have been 
in communication with Thomas Barlow and Brother as to the 
state of their affairs. Onthat day they wrote to Thomas Barlow 
and Co. (reads letter of December 15th, 1866.) 

‘A copy of this letter was forwarded te Messrs. Barton, Baynes 
and Co. This letter appears to have been despatched by Thomas 
Barlow and Brother, without previously consulting Small and 
Co. or Mr. Balfour. [Norwan, J. here read the following 
letters, viz. that from. Barlow and Co. to Small and Co., of 
December 26th; that of 26th June, from Small and Cc. to Barlow 
and Co.; that of the 28th, from Barlow and Co. to Small 
and Co.; and the reply of Small and Co., of January 1st 
1876.] : 
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‘A letter to Messrs. Balfour and Co., embodying the above 


pares terms, written by Messrs. T. Baiow and Brother, on the 2nd of 
Cecusaxe. January, signed at foot as confirmed by Small and Co. and Lewis 


Balfour, was forwarded to Balfour and Co. at Calcutta, 

On the 3rd of January, a telegram was despatched by Lewis 
Balfour, London, to Balfour and Co., Calcutta, as follows :— 
“ Barlow's triplicate goods deliver to Barton, Baynes and Co. 
Telegraph reply.” This telegram appears to have been receiv~ 
ed in Calcutta on the 15th of January. On that ‘same, 15th 
of January, Mr. Baynes called on Mr. Hamilton Robinson, the 
representative of the firm of Balfour and Co., producing Messrs. 
T. Barlow’s letter of the 18th of December, and requested him 
to hand over the shipping documents of the goods. Mr. Robin- 
son asked for time to consider, and on the following morning, the 
16th, made them over to Baynes. 

In the correspondence between the plaintiff and Small and Co., 
respecting the handing over of the goods by Balfour and Co. to 
Barton, Baynes and Co., it is observable that there does not 
appear to be the slightest reference to the wishes of Mr. Balfour, 
who appears to be treated as a mere puppet in the hands of Messrs. 
Small and Co. ; nor does any one advert to the interests of the firm 
of Balfour and Co., until in the letter of lst January 1867, “ after 
consulting our lawyer,” Messrs. Small and Co. make use of the 
phrase, “ you exonerating Messrs. Balfour and Co. and ourselves 
from all risk and responsibility for the above shipments, originally 
made on triplicate account.” What was Messrs. Balfour and Co.’s 
risk or responsibility? They were not parties to the original bills, 
or in any way liable upon them. As far as I can see, they were 
under no sort of risk or responsibility at that time in respect of 
the shipments, and could never have come under any, unless in 
the event of the adventure turning out a loss. If that happened, 
and there is no suggestion that it was likely to happen, they 
might have been accountable for their share of such loss. It 
is by no means clear that any pro formd*bills had beén drawn by 
Balfour and Co. against Small and Co., in respect of these ship- 
ments. No such bills have been produced. It is certain that, if 
any such bills were in existence, none of the parties to the 
arrangement of Ist and 2nd January thought any liability of 
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Balfour and Co. on such bills, worth a moment’s consideration. 
There is no stipulation that, on flanding over the goods, any of 
Balfour’s pro formd bills should be withdrawn, nor any guarantee 
that that firm should be indemnified against the claims of any 
holders of such bills. I have said that there is nothing to shew 
that, at the date of the arrangement, Thomas Barlow and Brothers 
were creditors, or likely to become creditors of Balfour and Co. 
Therefore, we haye a firm hopelessly insolvent, knowing that 
they must immediately either wind up under inspection, or 
petition the Court, handing over shipments of very great value, 
with all the profits which might be expected to result from them 
toa person, who at most had only a joint interest with themselves 
in the profits of the adventure. 

They hand over the shipments voluntarily, without getting 
any advantage to themselves, and without even taking the 
trouble to secure their estate from possible demands or a colla- 
teral liability on certain accommodation bills supposed to have been 
drawn by them. 

I have no hesitation in saying that, as regards the share taken 
by Mr. Balfour, the transaction was a mere voluntary transfer 
made for the purpose of protecting the interest of Small and Co., 
who were favoured creditors, and Barlow Brother, to whom both 
Balfour and Co. and Small and Co. were under obligations. 

Now the object of the bankrupt and insolvent laws is to put 
all creditors on an equal footing; and, therefore, though in 
general a trader, before an act of bankruptey has been com- 
mitted, may give one creditor a preference to another ; yet if he 
is insolvent, and has an act of bankruptcy or insolvency in con- 
templation, he can do no act out of the usual course of trade in 
favor of a particular creditor. 

In the case of Worsely v. DeMattos (1), Lord Mansfield 
says:—‘ Such preference is a fraud upon the whole bankrupt 
“law, and would defeat the two main objects it has in view, viz., 
“the management of the bankrupt’s estate, and an equal distri- 
‘‘bution among the creditors. An equal distribution among the 
‘creditors, who equally gave a general personal credit to the 


Q) 1 Burr. 477, 
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‘* bankrupt, is anxiously provided for ever since the Act of 21 
* Jac. I., ¢. 19.” i 

But if a bankrupt may, just before his bankruptey, convey all 
his property to pay the debts of favorites, the worst and most 
dangerous priority would prevail, depending merely on the unjust 
or corrupt partiality of the bankrupt. It is well settled that, if 
a trader in contemplation of bankruptcy, returns goods to the 
creditor from whom he purchased them, in order to give a pre- 
ference to that creditor in fraud of his other ereditors, such goods 
will pass to the assignee: see Neate v. Ball (1). It matters 
nothing that the trader may have honestly considered that the 
creditor so preferred had the strongest claims against him. 

In the present case, if Messrs. T. Barlow and Brother had 
been creditors of Balfour and Co., the transfer would apparently 
have been void under the 24th section (2) of the Indian In- 
solvent Act. The Advocate General contended that they were 
not creditors. But that does not in any way improve their 
position. If the 24th section does not apply to the case of a 
voluntary conveyance to one, who is not a creditor, it is only 
because such cases had been already provided for by the Statute 
of Elizabeth. 

The agreement of the 1st and 2nd January was, in my judg- 
ment, a transaction, which would have had the effect of “ hinder- 
ing, delaying, and defeating” the creditors of Balfour and 
Co., and of defrauding them of assets to which they had a 
right to look for the payment of their debts, and therefore 
delivery, and making over, if made when 


(1) 2 East, 117, 


(2) 11 & 12 Viet., c. 21, section 24.— in insolyent circumstances, and within 


“ And itis enacted, that if any insolvent 
who shall file his petition for his dis- 
charge under this Act, or who shall be 
adjudged to have committed an act of 
insolvency, shall voluntarily convey, 
assign, transfer, charge, deliver, or make 
over any estate, real or personal, security 
for money, bond, bill, note, money, pro- 
perty, goods or effects whatsoever, to any 
creditor, or to any other person in trust 
for or to, or for the use, heuefit, and ad- 
vantage of any creditor, every such con- 
yeyance, assignment, transfer, charge, 


two months before the date of the petition 
of such insolvent, or of the petition on 
which an adjudication of insolvency may 
have proceeded, as the case may be, or if 
made with the view or intention, by party 
so conveying, assigning, transferring, 
charging, delivering, or making over, of 
petitioning the said Court for his discharge 
from custody under this Act, or of commit- 
ting an act of insolvency, shall be deemed, 
and is hereby declared, to be fraudulent 
and void as against the assignees of such 
insolyent.”” 
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fraudulent and void as against the creditors of the frm of Balfour 
and Co, under the Statute of 13 Elizabeth, c. 5 (1). 

The agreement being void, the transfer of possession which 
took place in pursuance of it, did not operate to give to Messrs. 
Barton, Baynes and Co. any right of possession of the 
goods as against the official assignee. ‘This appears to me to 
dispose of the whole case. At the time of the insolvency of Mr. 
Robinson, Mr. Cochrane, as representing the creditors, had a 
right to the possession of the goods; and the proceeds are, there- 
fore, now lawfully in his hands as assignee of the insolvents. 
I do not sit as a J udge of the High Court, in its original civil 
jurisdiction, to direct the officer of the Insolvent Court how 
to do his duty. Nay, further, as I pointed out in two other 
cases (2), I could not, in this case, make any declaration as to the 
rights of all the parties, because neither Small and Co. nor 
the inspectors, under their deed of arrangement, are represented 
before me. The suit must be dismissed with costs on scale 2, 


From this decision the plaintiff appealed on the following 
grounds :— 

1, Because the Court found that, under the agreement ‘in 
the plaint mentioned, the goods in question in the suit were 
shipped to Balfour and Co.; and by the terms of the 
agreement, the proceeds of the goods were specially appropriated 
for remittance home in first class bills. 


(1) 18 Bliz., ¢. 5, s. Qenacts “ that all 
and every feoffment, gift, grant, aliena- 
tion, bargain, and conveyance of lands, 
tenements, hereditaments, goods, and 
chattels, orof any of them, or of any lease, 
rent,common, or other profit or charge 
out of the same lands, tenements, heredita- 
ments, goods, and chattels, or any of them, 
by writing or otherwise, and all and every 
bond, suit, judgment, and execution at any 
time had or made sithence the beginning 
of the Queen’s Majesty’s reign that now 
is or at any time hereafter to be had or 
made to or for any intent or purpose, before 
declared and expressed (i. e., to hinder or 
defrand creditors) shall be from henceforth, 
deemed and taken (only as against that 


person or persons, his or their heirs, sue- 
cessors, executors, administrators, and 
assigns, and every of them, whose actions, 
suits, debis, accounts, damages, Penalties, 
forfeitures, heriots, mortuaries, and re- 
liefs, by such guileful covinous or fran- 
dulent devices or practices as is afore- 
said are, shall or might be in any ways 
disturbed, hindered, delayed, or defranded) 
to be clearly and utterly void, frustrate, 
and of none effect, any pretence, color, 
feigned consideration expressing of use, or 
any other matter or thing to the contrary 
notwithstanding.” 

(2) See Sterling v. Cochrane, 1 B. L. 
R. (0.0), 114; and Collie y. Cokrane, 
ib, 131, 
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2, Because the whole interest in the goods on the 2nd 
January 1867 was bond Jide, and for consideration, transferred 
to the plaintiff. a : 

3. Because, even if no such transfer was established, the 
goods were placed’ in the hands of Barton, Baynes and Co., 
not by the way of fraudulent transfer or preference, but to carry 
out the terms of the contract under which the goods were 
shipped. 

4. Because at the time of the insolvency of John Hamilton 
Robinson, the goods were not in his order and disposition. 

5. Because, at any rate, the plaintiff had a joint interest in 
the goods and their proceeds, and the Court had jurisdiction to 
interfere, and ought to have interfered to prevent the proceeds 
being divided between the general creditors of John Hamilton 
Robinson. 

6. Because the suit ought not to have been dismissed with 
costs on the scale allowed by the Court below. 


Mr. Newmarch (the Advocate-General with him) for the plain- 
tiff contended that, under the agreement of January 2nd, the plain- 
tiff was entitled to have the whole of the goods made over to him, or 
thathe wasentitled tohave the proceeds specifically applied to what 
he had paid, or that he was at least, as one of the partners in the 
transaction, entitled to one-third of them. He referred to Reynolds 
v. Bowley (1), showing that one partner having property in his order 
and disposition does not oust the right of the other partners, The 
English cases decide nothing more than that the custodian of 
goods should be the assignee of the insolvent, but that does not 
oust the jurisdiction of the Court of Equity to decide the rights 
of the parties in the goods. The powers of the assignee to 
administer the estate of an insolvent does not interferc with the 
power of a Court of Equity to declare the rights of strangers in 
goods as against the creditors of the insolvent. : 

Mr. Woodroffe (Mr. Marindin with him) for the defendant,— 
Tt appears from the evidence of Balfour that for some time previ- 
ous to the arrangement of January 2nd, the two firms of Small 


Q) 2L. RB, QB, 474, 
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and Co. and Balfour and Co. had been‘in a state of insolvency, 
and that Barlow and Co. were aware of this. Barton, Baynes 
-and Co. were agents for-a partnership, and not for a sole owner. 

The contract formerly come to could only have been dissolved 
by the consent of all the parties to it, and this has not been done, 
as Lewis Balfour's signature tannot-be treated as that of his firm. 
It is not shown that he signed otherwise than as an individual, or 
that he had the consent and authority of the firm for doing so. 
It is not even shown that the agreement was, after his signature 
had been put to it, satisfied by the firm. There being then. 
no authority before, and no satisfaction after he signed the agree- 
ment, I submit that he signed it merely for himself, and not for 
the firm. The contract of Balfour and Co. was one for the sale 
of goods; but before the agreement was come to, it does not appear 
that there was anything beneficial to them in it. Lewis Balfour 
says, he was persuaded to sign it by Robertson, of the firm of 
Small and Co. Again the transaction cannot be supported under 
the law of bankruptcy, for it was voluntary, and therefore void 
against creditors under 13 Eliz.,e.5. The assignee represents 
the creditors, as well as the insolvent; and if the transaction 
had turned out as expected, Barlow and Co. would have been 
creditors, Doe d. Grimsby v. Ball (1); Butcher v. Harrison (2). 
(Peacock, C. J.—That case would not apply, unless you shew 
the transaction was yoid under Statute of Elizabeth. ] 

We find Small and Co, and Balfour and Co. being each inter- 
ested to the extent of a one-third share in the goods, making 
that over which they thought and hoped would turn out to their 
profit, although they were then insolvent. They reduce their 
liabilities, not by an equable distribution among all their creditors, 
but by an assignment to Barlow and Co. This is void too under 
the Insolvent Act. There was no pressure to assign. It was done 
quite voluntarily, and within two months of their presenting their 
petition of insolvency, and it appears from their letters that it was 
done in contemplation of insolvency. [Pracocx, C. J.—There 
was nothing to prevent them from making a bond fide assignment. 
Marxey, J.—Balfour avers that it was done to reduce their 


@) 11M, & W,, 531. (2) 4B: & A., 129, 
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liabilities. PEAcock, C. J.—Barlow and Co. take their chance 
of profit, and meantime stand the loss, this is a quite a bond fide 
arrangement]. I contend it was a fraudulent transaction under the 
Act. It was done secretly, and secrecy is a badge of fraud; and 
if it had not been done the creditors of Balfour and Co., would 
have got the goods, I am arguing that there is not any lien on 
the goods, and that the original agrcement between the parties in 
1862 was not in force at this time. This arrangement, I contend, 
was made by Balfour and Co, and Small and Co., in contempla- 
tion of their insolvency. See the case of Ex parte Simpson (1), 
and the remarks of Knight Bruce, Chicf Judge therein, pp. 
16-17. 

If this were a valid agreement, Barlow and Co. could now 
prove their claim to the goods, and also get the proceeds, and 
they ought not to have both. The names of their firm were in the 
schedule in the Insolvent Court, and they took no steps to expunge 
their names from it. [Mr. Newmarch.—They were put in as dis- 


puted creditors.] By the English law, on the insolvency of a part- 


ner, the others being in a foreign country, the assignee is entitled 
to take the goods of the firm. Sec ‘the observations of Lord 
Mansficld in Taylor v. Fields (2) and of Lord Eldon in Barker v. 
Goodair (3) and in Dutton y. Morrison (4). It is said that these 
cases are not applicable, because there was an agent of the parties, 
and because this Court does not stand in the same position with 
regard to bankruptcy, as the English Court of Equity does with 
regard to the Bankruptcy Court. See sections 42 and 76 of the 
Insolvent Act, and Rule 35 of the Insolyent Court, [Pracock, 
C. J.—If the Insolvent Court here has the power of determin- 
ing as to the rights of third parties, it has a greater power than 
the Lord Chancellor has with respect to bankruptey.] It 
has some power over the right of third persons under the 26th 
section. The cases referred to were settled independently of 
bankrupt law, and were decided on the common law principle, 
that the assignee of an insolvent is entitled to his property. See 
Hankey v. Garrett (5); Everett v. Backhouse (6); and Ex parte 


(1) De Gex. Bank, 9. (4) 17 Ves., 206-210. 
(2) 4 Ves., 397-398, (5) 1 Ves., 236. 
{3) 11 Ves., 85-86. (6) 10 Ves., 98. 
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Wait (1); Lindley on Partnership, 1125. In all these cases it 
is laid down that the assignee of a bankrupt partner is the proper 
person to take possession of partnership property, and it cannot 
be said that the principle is not to be applied, because there was 
an agent Here of one of the partners. We do not admit that 
there was an agent here, Mr. Baynes acted as agent under the 
letter of the 18th of December, but that letter was not consented 
to by all the partners. It contained too a misrepresentation, 
though it might have been honest, for the parties were at that 
time in a different position from that there assumed. The letter 
did not emanate from. all the partners, and, therefore, Baynes had 
no authority from them to act as agent. Even if any authority 
were given by that letter, ithas been revoked, because on the 2nd 
January the partners came to a diiferent agreement; and if. that 
were not so, we contend that the right of that agent to deal with the 
partnership property, would not be good against the right of the 
assignee; there is no case that determines this. Barton, Baynes 
and Co. heard nothing of the arrangement subsequently come to; 


their appointment stands entirely on the letter of 18th of Decem-" 


ber, though the power of attorney might have been putin, It is 
plain, then, that the goods were handed over under a mistake, under 
an authority which had heen revoked before the handing over 
had taken place. The delivery to Barton, Baynes and Co. being 
an act done without authority, and void as against the assignee 
by section 24 of the Insolvent Act, no valid transfer took place, 
and the goods and proceeds must be taken to have been in the 
order and disposition of Balfour and Co., at the time of their 
insolvency, under section 23, Insolvent Act. Even if they were 
not, as they were not, in their actual possession, still they are in 
their order and disposition. They were, as before contended, trans- 
ferred by mistake, and, therefore, were never out of their order and 
disposition. Barrow v. Bell (2). It has been contended that no 
question of order and disposition can arise among partners on the 
authority of Reynolds vy. Bowley (3), but a great many cases 
which were not cited in that case, have been, if that is the case, 
unwittingly overruled. Ryall y. Rolle (4) was a case in which it 


(1) 1 Jacob & Walker, 605, @) 2L. RQ. B., 474. 
(@) 5E. & B., 540. (4) 1 Atkyns, 165, 
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1868s was only decided that the Statute 21 James I., ¢. 19, applied to 
BAMeW, partners, and nothing follows from that decision as to order and 


CocHRans. disposition. The joint creditors of a partnership must be satis- 
. fied before the several partners, or the separate creditors of any 
of them. Ex parte Hargreaves (1). As to reputed oWnership, see 
Ex parte Chuch (2); Smith v. Watson (3); ex parte Dyster (4). 
We contend then that they were in the order and disposition of 
Balfour and Co. There was nothing to point out to any one that 
they were not in the ownership of Robinson as the sole partner 
of Balfour and Co, out here. No notification was made to the 
public that they were not so, and they were in his ostensible 
ownership. The agreement for special appropriation, if it was 
come to, could not take effect against the new arrangement that 
had been come to on the 2nd January 1867. By the former 
agreement the goods were to be sold on arrival, and the proceeds 
remitted ; but if other circumstances arose as by the subsequent 
agreement, making it impossible to sell them as agreed, could 
the former agreement be carried out. [Pracock, C. J.—Yes, I 
think it could, as I decided in Collie v. Cochrane and Sterling 
vy. Cochrane (5) citing Inman v. Clare]. 

Horn y. Baker (6), Ioggard vy. Mackenzie (7), Spackman 
y. Miller (8) are all cases in which property {was held 
to be ‘in the order and disposition of the bankrupt, where 
questions of partnership arose. This question has been decided 
in a Court competent to try it (referring to the order of the 
Insolvent Court of March 16th, 1867); and until that order is 
set aside, this Court cannot alter it. By that order the proceeds 
of these goods are vested in Mr. Cochrane, the official assignee $ 
we contend that that order, as far as it goes, is good and binding, 
and there has been no appeal, so that it remains in force, 

The Advocate-Generalin reply.—First. We rely on the equities 
of the agreement of 1863, which we contend are carried out by 
the agreement of December 1866. ° It was entered into in London, 
bond fide, for the preservation and support of the existing equities, 


(1) 1 Cox., 440. () 1B.L. BR, 0.C, 114, 131, 
(2) 8 Bingham, 469. (6) 9 East, 215, 
(3) 2B. &C,, 401. (7) 25 Beav., 493, 


(4) 2 Rose, 256, (8) 12 CBN. S., 659, 
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It is embodied-in the letter from Small and Co. to Barlow ___ 1868 
and Co. of 15th December, and for this purpose it substituted, Banco 
as custodians of the bills, Alexander, Cunliffe and Co., for Over- Cocutmar 
end, Gurney and Co., and as custodians of the goods, to realize 
the proceeds, and remit them to Jardine, Skinner and Co. for 
Balfour and Co. This arrangement was communicated to 
Balfour and Co., by letter of 20th December. Barlow had, on 
the 16th, already written to his own friends, Barton, Baynes 
and Co., and there was no variation from or abandonment of the 
original agreement. This agreement is not disputed by Small 
and Co., was not disputed by Balfour when on the spot, and not 
by Robinson until the filing of his petition. Secondly.—without 
abandoning the first contention, the question for consideration 
is not whether there was really loss or not ? It was a sufficient 
consideration for the agreement that there was an undertaking 
by Barlow and Co. to protect against the contingency of loss. 
The case for the plaintiff is that a transfer of the interest of the 
other two partners in the goods, was for a good consideration, 
namely for cash £ 217 and £202 the shipping charges of the goods 
at the plaintiff's own risk, and the withdrawal by him of the accept- 
anccs, and undertaking to meet the drafts of Balfour and Co., 
if any had been lodged. It is no answeg to say that no drafts 
had arrived, or that there was no actual loss. There was a bond 
Jide legal consideration, irrespective of the first contention. The 
ease of Barrow v. Bell (1) is no authority for saying there must 
be an additional act. The case of Llewellyn v. O’Dowda (2) 
only decided the question whether the 2nd mortgagee ought 
to have his costs. The reason of the Chief Justice showed that 
there was only a concurrent jurisdiction in the Insolvent Court, 
while the case itself admits the jurisdiction of this Court, in which 
this suit is properly brought for greater convenience, and in which 
alone the equities between the parties, so far as they can be ad- 
judicated upon in this country, can be properly determined. It is 
said on the question of partnership that if there was not a part- 
nership, the goods must have been in the order and disposition of 
Balfour and Co., with the consent of the true owners, Barlow and 
Co., on the authority of Reynolds v. Bowley (3), but the decision 
Q) 5 E. & B,, 540. (2) Taylor, 169. @) 2L. R, Q. B, 474, 
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1968 as distinguished from the particular reasons given by the Chief 
Bartow Baron in his judgment, does not lead to any such conclusion, 
5 : 


CocHRANE, 





Peacock, C. J.—This is a suit brought by Thomas Barlow 
of Manchester, a merchant trading under the style of Thomas 
Barlow and Brother, against Mr. Cochrane, the official assignee, 
as assignee of the estates of Lewis Balfour, senior, and James 
TIamiléon Robinson, partners in the late firm of Lewis Balfour 
and Co. of Calcutta. 

The firm of Balfour and Co. consisted of Lewis Balfour, 
senior, James Ilamilton Robinson, and--Lewis Balfour the 
younger. It stopped payment on the 27th December 1866. 
Mr. Lewis Balfour the elder was at that time in England, and 
so also was Mr. Lewis Balfour the younger. Mr. James Hamilton 
Robinson filed his petition for relief under the Insolvent Debtors’ 
Act, on the 7th February 1867. The money, which is the 
subject-matter of this suit, and the 12 bales of goods were 
handed over by Messrs. Barton, Baynes and Co. to the defendant, 
Mr. Cochrane, under an order of Mr. Justice Phear, dated the 
16th of March 1867 (1). At that time Mr. Lewis Balfour the 
elder had not petitioned for relief under his insolvency. Mr. 
Cochrane, therefore, at that.time represented the estate and effects 
of James Hamilton Rbinson alone. Mr. Lewis Balfour the 
elder did not petition for relief until the 18th of May 1867. 
The suit was commenced on the 29th June 1867, after Mr. 
Lewis Balfour the elder had petitioned for relief: 

The order of Mr, Justice Phear was made under the 26th 
section of the Indian Insolvent Act, the 11 Vict., c. 21; and the 
first question which I will consider is whether that order pre- 
vents the plaintiff from suing Mr. Cochrane, provided it be 
made out that the property was the property of the plaintiff, 
and not the property of the insolvents, or of either of them. 
Mr. Justice Phear did not in his judgment decide that the pro- 
perty actually belonged to Mr. James Hamilton Robinson the 
insolvent, or to the defendant, as the assignee of his estate. 
He éxpressly stated that his decision would in no way affect the 
ultimate rights of the parties. The order does not in any way 


(1) 2 Ted. Jur, N. S., 273. 
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adjudicate upon the subject of the property in the goods. It 
does not even state that the insolvent had any interest in the 
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goods. It is merely an order that Barton, Baynes and Co. should Coctnans, 


re-endorse and deliver over to Mr. Cochrane, as such official 
assignee, and as assignee of the estate and effects of James 
Hamilton Robinson, all goods, bills of lading, and other docu- 
ments connected with such goods belonging to the estate and 
effects of the said insolvent as are said to be in their possession 
and control; and that they were to account for such goods, bills 
of lading, and other documents belonging to the estate of the 
But everi if the order had adjudicated as to the pro- 
perty in the specific goods so shipped, or the proceeds thereof, 
Tapprehend it would not deprive the plaintiff of his right to 
sue in this Court to establish his right to the goods, if he can 
prove that they actually belonged to him, or that he had such 
an interest in the goods or the proceeds thereof, as prevented 
them from passing to the assignee of the insolvent, 

The section (1) does not authorize an order for the delivery to 
the assignee of any property, except property of the insolvent, or 
to which he is entitled under some trust, or property held for his 


insolvent. 


gu Vict., ¢. 21, section 26.—In case 
“any person shall, after any such insol- 


“of the gaid insolvent, to cause notice to 
“de given to such person, directing him 


“vent shali have petitioned for his dis- 
“charge under this Act, or have been 
“adjudged tohave committed an act of 
“insolvency, and before the said insol- 
“vent shall have obtained his discharge 
“in the nature of acertificate, as hercin- 
“ after mentioned, be possessed of, or have 
“ander his power or control, any property 
“whatsoever of such insolvent, or to 
“which such insolvent may be in any way 
“entitled, either under any trust, express 
“or implied, or otherwise held for his use 
“and benefit, or in case any such person 
shall be at any such period indebted to 
“such insolvent, it shall be lawfal for 
“said Court, upon the application of any 
“assignee, or any creditor of such insol- 
“vent whose debt or demand shall have 
“been admitted or established in the matter 


“to hold and retain the said property till 
“the said Court shall make further order 
“concerning the same, and thereupon it 
“shall be lawful for the said Court fur- 
“ther to order such person to deliver over 
“such property, and to pay such debts as 
“aforesaid, or any part thereof, to the as- 
“signee or assignees of the estate and 
“ effects of such insolvent, for the general 
“ benefit of the creditors of such insolvent, 
“and such delivery and payment shall be 
“ made accordingly in obedience to such 
“order, and such person shall, by such 
“payment and delivery so made, in pur- 


“ snance of such order of the said Court, be © 


“discharged in respect of such property 
‘and debts against all persons whatsoever 
“to all intents and purposes. 
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use and benefit. In short, it extends only to property which “can 
be applied for the general benefit of the creditors of the insolvent,” 
for that is the purpose for which, by the express words of the 
section, the property is to be delivered over to the assignee. 

If Messrs. Barton, Baynes and Co. had been ordered to deliver 
over this specific property to Mr. Cochrane as assignee, they 
might have been discharged under section 26 of the Act as 
against Mr. Barlow for having acted under the orders of the Court; 
but I apprehend that an order made under this section to deli- 
ver over property to the assignee for the creditors of the insolvent 
does not prevent the real owner of the property from suing the 
assignee to establish his right and to recover back that property. 
Such an order is no more conclusive than an adjudication of 
bankruptcy or of insolvency. As to which, see cases referred to 
in Skinner’s Insolvent Act, pages 36 and 37, notes. If an order 
were made under section.26, upon an alleged debtor, to pay 
a debt, alleged to be due from him to the insolvent, it surely 
would not be conclusive that he owed the money, and prevent 
him from showing that no debt was due from him. 

On these two grounds therefore, jirst, that the order con- 
tained no adjudication with regard to the specific property, which 
is now the subject of ghe suit; and, secondly, that such order 
would ngt oust the Court of its general jurisdiction, it appears to 
me that the plaintiff is not precluded from maintaining this suit, 
if he can make out his right to the property. The official assignee 
is no more protected than any other assignee would have been, 
The Court acted upon his application, and the order was obtained 
and acted upon by the official assignee at his own peril. See 
Perkin vy. Proctor (1). 

The plaintiff prays that, under the circumstances set out in the 
plaint, his right to the goods, which were handed over by Messrs. 
Barton, Baynes and Co. to Mr. Cochrane, may be declared; 
and that the defendant may be directed to make over to the plaint- 
iff the same, or such part thereof, as to this Court may seem fit, 
with imterest, and that the defendant may be restrained from 
parting with the property. 


(2) 2 Wilson, 382. 
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It appears that, in or about the year 1862, an agreement was 
entered into between John S. Bolton and Barlow, of Manchester, 
Messrs. Small and Co., of London, and Messrs. Balfour and 
Co., of Calcutta, for the shipment of goods to Balfour and Co. f 
for sale and returns to Overend, Gurney and Co. The goods 
were to be bought by John S. Bolton and Barlow. 

It is important to remark that the goods were to be purchased, 
not by the three firms, but by the firm of Messrs, Bolton and Bar- 
low; that they were to be shipped to Balfour and Co., of Calcutta, 
not to be held or treated as their property, or to be dealt with by 
them as their.own property, but for sale and returns to Messrs. 
Overend, Gurney and Co., of London, according to the terms of 
the agreement. One of the terms of the agreement was that 
such goods as Small and Co. and John §, Bolton and Barlow 
should deem advisable, should be bought by John S, Bolton and 
Barlow. John S. Bolton and Barlow to charge no commission 
for buying and examining the goods, and to charge only usual 
charges for packing and making up the goods, Messrs. Small and 
Co. were to effect marine insurance, charging no commission, and 
John §. Bolton and Barlow were to draw at six months on Small 
and Co. for cost of goods, including packing charges; said bills to 
be discounted (and domiciled) at Overend, Gurney and Co, “at 
1} per cent. in excess of Bank minimum rate.” 

The goods were to be sent to Balfour and Co. for sale and 
returns. Balfour and Co. were to charge no commission for selling 
or guarantecing sales (that is, for acting as agents in the matter), 
but merely to charge for actual disbursements incurred ; and Bal- 
four and Co., on sale of the goods, were specially to remit the 
proceeds to Overend, Gurney and Co., in first class bills, to be 
drawn in favor of Overend, Gurney and Co. They were also to 
remit their three er six months’ bills, as might be most desirable, on 
Small and Co., in favor of John S. Bolton and Barlow, which 
Overend, Gurney and Co. agreed to take at 1} per cent. above 
bank minimum rate. - Balfour’s bills were intended to enable 
Small and Co, to make provision for the six months’ bills of Bol- 
ton and Barlow on Small and Co., in case the latter should fall 
due before the arrival of the proceeds. Each of the three firms 
was to take one-third share of the profits and loss. Bolton and 
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Barlow having to purchase the goods, would, no doubt, be the 
persons responsible to the vendors for the price. They were to 
raise funds by drawing bills at six months on Small and Co. for 
the costs of the goods, and to discount them with Overend, Gur- 
ney and Co., and Balfour and Co. were to draw bills for three or 
six months on Small and Co., in fayor of Bolton and Barlow, to 
meet the six months’ bills on Small and Co., if they should fall due 
before the arrival of the proceeds; Overend, Gurney and Co. 
having undertaken to discount the bills of Balfour and Co. at 14 
per cent. below the Bank of England’s minimum rates, and to give 
up such bills, under rebate, on receipt of the proceeds. 

It is clear, then, that, according to the terms of the agreement, 
Balfour and Co. were not to retain the proceeds of the goods 
sent to them for sale, but were to remit them for the purpose of 
discharging the bills to be drawn for the cost of the goods. 

In pursuance of that agreement, several shipments were made. 
In the year 1863, Thomas Bolton retired from the firm of Bolton and 
Barlow, and the business was continued by the plaintiff, under the 
firm of Thomas Barlow and Brother. After the retirement of 
Mr. Bolton, the same agreement was adopted, and, continued to 
be acted upon in all respects by Thomas Barlow and Brother, 
Messrs. Small and Co., and Messrs. Balfour and Co.; and several 
shipments were made to Balfour and Co. on triplicate account, 
upon the terms of thatagreement, Amongst the shipments, goods 
were purchased and sent out by Thomas Barlow and Brother in 
September, Ocotber, November 1866, and were shipped on board 
the Warwich Castle, Tantallon Castle, Kenilworth Castle, and 
the Riversdale respectively, and it is in respect of those goods 
that this suit has been instituted. 

It scarcely requires authorities to show that, by. the terms of 
the agreement, under which the goods were shipped, the goods 
were sent to Balfour and Co. upon a special trust, and that the 
proceeds of the goods sent out to Balfour and Co, were speci- 
fically appropriated, and were to be remitted by them to take up 
the bills drawn, to provide for the cost of the goods ; and that it 
would have been an act of dishonesty on the part of Messrs, 
Balfour and Co, if they had remained solvent, and had appro- 
priated such proceeds to their own use, or had made them over to 
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a creditor of their firm, instead of remitting them. They had no 
authority to appropriate the proceeds, and to convert them into a 
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general debt. Ex parte Sayers (1). The agreement and the Cocunane, : 


shipments which form the subject of this suit, were made long 
before Small and Co. or Balfour and Co. stopped payment, or 
petitioned for relief under the Insolvent Act. 

The case of Inman vy. Clare (2) shews that the proceeds were 
specifically appropriated, and there can be no doubt that that 
specific appropriation was binding in the case either of bank. 
tuptcy or insolvency. I entertain no doubt whatever that, 
whether Balfour and Co. drew bills for the purpose of taking 
up Small and Co.’s acceptances, according to the terms of the 
agreement, or not, they were bound to remit the proceeds of the 
goods shipped, in order to meet the bills drawn on account of the 
transaction, which might remain unpaid in the hands of Overend, 
Gurney and Co. Whether, when the goods were purchased by 
the plaintiff, they became his Property, or the property of the 
three firms, who joined in the speculation, there is no doubt that 
equity would not have allowed Messrs. Balfour and Co. to appro- 
priate the proceeds of those goods to their own purposes, and to 
leave the plaintiff, who purchased the goods, and Small and Co., 
who accepted the six months’ bills, to take up the bills, without 
having the proceeds remitted according to the terms of the 
agreement. If Balfour and Co. were bound, before their ingol- 
vency, specifically to remit the proceeds, their creditors acquired 
no right to have them applied in payment of their debts, and to 
have Barlow and Brother to take up the bills, and come in 
as creditors under the insolvency, Balfour and Co., as re- 
gards the goods which were sent to them for sale, were merely 
factors, whose duty it was to sell the goods ; and they were bound, 
by the express terms of the agreement, specifically to remit the 
proceeds, although they were to have an interest merely to the 
extent of one-third of the profits, if any, after the payment of all 
expenses, and to bear one-third of all losses, Even if the three 
firms had a joint interest in the goods before the plaintiff had been 
repaid the purchase-money, or had been relieved from the obliga- 


(1) 5 Ves, 172, (2) 1 Johuson’s Ch., 769, 
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tions under which he had come, in order to raise the amount of the 
purchase-money, Messrs. Balfour and Co. had no right to hold the 
goods or the proceeds as their own property. To hold that Mr. 
James Hamilton Robinson, who was only one member of a firm, 
who had an interest in the speculation to the extent of one-third, 
had such an interest in the goods or the proceeds, as entitled his 
assignee to stop the remittance of the proceeds, appears to me to 
be at variance, not only with the principles of equity, but with 
those of common honesty. It would be clearly at variance with 
decided cases, even if the plaintiff's case rested upon the agree 
ment alone, and the goods had remained in the possession of 
Messrs. Balfour and Co., up to the time when Mr. Robinson peti- 
tioned for relief. 

In Burn vy. Carvalho (1), to which I shall have to refer 
another point, Lord Chancellor Cottenham, quoting Lord Eldon, 
remarked :—“ It has been decided in bankruptcy that, ifa creditor 
gives an order on his debtor to pay a sum in discharge of his 
debt, and that order is shewn to the debtor, it binds him.” Again, 
he says :— Sir John Leach thus defines an equitable assignment : 
«In order to constitute an equitable assignment, there must be 
an engagement to pay out of a specific fund.’ Upon this prin- 
ciple it is that assignments of future freight, and -of non-exist- 
ing but expected funds, have been enforced in equity.” 

The present case is a much stronger one, for the three firms 
expressly agreed that the particular fund, wiz. the proceeds which 
should arise from the sale of the goods consigned to Messrs. Bal- 


four and Co, for sale, should be remitted for a particular pur- ° 


pose. The fund was thereby charged in equity, unless there 
was anything in the conduct of the parties by which their rights 
were put an end to upon the petition of Mr. Robinson, for 
relief. 

In Lindley on Partnership, 2nd edition, 681, it is said: “The 
«lien of a partner exists, not only as against the other partners, 
“but also as against all persons claiming through them or any 
“of them. It is, therefore, available against their executors, 
* execution creditors, and assignees in case of bankruptcy.” 


(1) 4M. & Cr., 690. 
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Tt is clear that if Balfour and Co. had sold the goods, and _ 1868 
on the eve of insolvency had remitted the proceeds, according to Bartow 
the terms of the agreement entered into before their insolvency, Cocurans, 
the remittance would have been binding on their assignee, In 
the case of Thayer v. Lister (1) E.T., carrying on business 
onhis own account in America, and being also a partner 
in the firm of T. and Co., in England, drew bills on T. and 
Co., which he employed T. and B., another American firm, 
to sell for him, undertaking to provide T. and Co. with remit- 
tances to meet them at maturity. T. and B., in accordance with 
their usual course of dealing with E. T., endorsed the bills and 
sold them, giving to E. T. bills on their agent in England for 
the amount, E. T. being on the eve of insolvency, sent the 
bills so received from T. and B. to the English firm of T. and 
Co., with instructions to accept the bills drawn by himself, and 
to hold the remittance for the purpose of meeting the payment 
thereof. On receipt of the remittance, T. and Co. accepted the 
bills drawn by E. T., and, disregarding the instructions, handed 
the bills of T. and B. to L., in accordance with a previous promise 
made to him, in order to enable him to meet some liabilities 
incurred by him on behalf of T. and Co. It was held that these 
bills were specifically appropriated by E. T. to meet the bills 
drawn by him; that T. and Co. had received the remittances as 
agents of E, T., who had remitted them in a character distinct 
from his partnership in the firm of T. and Co. 3 consequently, T, 
and Co. had no authority to apply the remittances to any other 
purpose than that directed, and L., who was held on the evidence 
to have had notice of the specific appropriation, was bound to 
account to T, and B. for the proceeds, It was also held, that the 
above transaction did not amount to a voluntary preference by 
E, T. in favor of T. and B. 

After laying down the law to the effect above stated, the 
Vice-Chancellor, Sir W. Page Wood, remarked: « Now, in 
“all this part of the case, I have put aside the question of 
“Enoch Train’s insolvency. It is said that by the laws of 
** America, which are analogous to our own, this was a voluntary 


(1) 301.3. Ch. 427, 
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168“ preference of Thayer and Brother, as creditors of the firm of 
Bartow“ Enoch Train, at the moment when he contemplated insolvency ; 
Cocunanz, “that he did contemplate insolvency, I think must be con- 
“ceded on the correspondence. There is every probability that 
“ it was staring him in the face; but in the first place, I do not 
“ think it by any means clear, if it were necessary to determine 
“ the point, that this would fall within the doctrine of voluntary 
“ preference, regard being had to the circumstances proved in the 
“ case, that there was an engagement in the mode of conducting 
“ their business between the firm of Enoch Train and Co. and 
“ the firm of Thayer and Brother, that each should take up its 
“ own bills, and looking especially at the case of ex parte Imbert(1), 
“which has a very considerable bearing in many respects 
“on this case, although there was no specific engagement to 
“hand over these specific bills for which the Thayers were 
“responsible, yet there being a general engagement that each 
“was to honour his own bills, I think that might raise some 
“considerable question whether, after specific appropriation had 
“been made in this manner, the antecedent contract to provide 
“ for the bills would not fasten upon these bills so appropriated 

* by the person who had entered into that engagement.” 

The plaintiff, Mr. Barlow, was examined under a commission. 
He swore that all the goods were bought and paid for by him- 
self, and that neither Small and Co. nor Balfour and Co. had 
any interest in them except under the terms of the agreement of 
1862. In another part of his evidence he said: “I have paid 
“all the expenses in respect of these shipments, such as the 
“ insurance, freight, and other charges. I produce a copy of a 
© Jetter dated 18th December, which I wrote to Balfour and 
“ Co., nfrked with the letter N.” Again he says: “On the 2nd 
“ January 1867, I wrote another letter to Balfour and Co., 
* which was signed by Smalland Co. and Mr. Lewis Balfour. I 
“ produce a copy marked No, 1. I had drawn bills on Small and 
“Co, for the cost of those four shipments, to the amount of 
“ £9,312-2-5, and Small and Co. accepted those bills, and 
“ they were, together with our own cheque for £217-1-10, being 


(1) 1 De Gex. & J., 152, 
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“ Small and Co.’s charges for the freight and insurance, deposited _ 1868 
“by me with Williams Deacon and Co. who are Small and Co.’s Baniow — 
“ London Bankers.” Cocurans, 
It has been said that the terms of the agreement of 1862 
were departed from, and that Small and Co. had never agreed 
to the alteration; but the whole of the correspondence between 
Barlow and Co. and Small and Co. shows that the only 
point of difference between them was as to the place where, 
and the terms upon which, the six months’ bills drawn by 
the plaintiff upon Small and Co, were to be discounted and 
domiciled. It appears that Overend, Gurney and Co. become 
bankrupt, and it was, therefore, impossible to proceed upon 
the strict terms of the agreement of 1862, by discounting and 
domiciling with them the bills which Barlow and Brother 
drew upon Small and Co., for the purpose of raising and 
recouping himself the amount which hehad paid, or become liable 
to pay for the goods. Barlow and Brother did not wish to 
stipulate for the renewal of the six months’ bills in the event of 
the proceeds of the goods not being sent home in time to meet 
them at maturity. . They say, in their letter of the 9th Novem- 
ber : “ We should not like to mention the subject of renewals in 
any shape or form to Messrs. Alexander, Cunliffe and Co., as 
we have no such business with them,” Small and Co., probably 
being on the eve of bankruptey, did not wish to be called upon 
to advance any cash; and when the firm of Barlow and Brother 
- proposed that the six months’ bills to be drawn by them on Small 
and Co, should be domiciled with Alexander, Cunliffe and Co. 
Small and Co. objected, unless Alexander, Cunliife and Co. 
would stipulate, as Overend, Gurney and Co. had done, to dis- 
count the pro formé bills to be drawn by Balfour and Co., 
for the purpose of providing funds to meet them in case of 
necessity. Small and Co. would not accede to Barlow’s propo- 
sal, that if the six months’ bills should fall due before the pro- 
ceeds of the goods should arrive, each of the three firms should 
provide one-third of the necessary cash. But no one ever sup- 
posed for 2 moment that Balfour and Co. were to be exonerated 
‘from the obligation under which they had come by the agreement, 
to remit the proceeds of the goods which were specially appro- 
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___1868_ priated to payment of the bills. The letters of the 7th of No- 
Bartow vember 1866, and of the 17th of May 1866 (which is referred 
Cocuxave. to in it), those of the 9th, 12th, and 16th of November 1866, 
and those of the Ist, 4th, 5th, and 6th of December 1866 make 

this point clear. In one of the early letters, namely in that of 

the 17th May 1866, Small and Co. say: “Should any difficulty 

arise in the above respect with Messrs, Alexander, Cunliffe and 





Co., it may be mutually satisfactory to us both not to proceed 
further in these operations ;” but they did not act upon that sug- 
gestion, They still went on shipping goods for sale and returns, 
and they accepted Barlow and Brother’s bills for the shipments 
in question. Whatever difficulty existed between Barlow and 
Brother and Small and Co. as to the removal of the six months’ 
bills, it is perfectly clear that neither Barlow and Brother, nor 
Small and Co., nor Balfour and Co. ever intended that Balfour 
and Co. should be relieved from the obligation of remitting the 
proceeds, Messrs. Balfour and Co. never contended that the 
difference of circumstances, which had arisen in consequence of 
Overend, Gurney and Co.’s bankruptcy, had exonerated them 
from the obligation of specially remitting the- proceeds, and had 
converted a shipment for sale and returns into a shipment to 
Balfour and Co., with liberty to apply the proceeds to their own 
use, and convert themselves into general debtors for the amount. 

[ Peacock, C. J. here read the correspondence to which he had 
referred, and proceeded]:—Whether the bills were to be dis- 
counted and domiciled with, and the proceeds of the goods 
remitted to, Williams Deacon and Co., or Alexander, Cunliffe 
and Co., is immaterial. It is clear that the proceeds were to be 
specially remitted by Balfour and Co., in order to provide for 
the six months’ bills, or for the bills, if any, which might be 
discounted to provide funds for taking them up. 

Sitting here asa Court of Equity, it appears to me that I 
should be doing injustice if I were to hold that, in consequence 
of the difference between Small and Co. and Barlow and Co., 
the specific appropriation of, and lien on, the proceeds had been 
abandoned ; and that the proceeds which all parties, long before 
any of them stopped payment or petitioned under the Insolvent 
Act, had agreed to appropriate to redeeming the bills, should be 
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retained, or appropriated by Messrs. Balfour and Co, leaving 
those who had paid for the goods to be mere creditors of Balfour 
and Co., without the security of the proceeds. I, therefore, hold 
that whether the remittances were to go to Alexander, Cunliffe 
and Co., or to Williams Deacon and Co., is wholly immaterial, 
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and that up to the 2nd of January 1867, Balfour and Co. were 


bound by the terms of the contract to the proceeds according to 
the terms of the agreement. 

Another point was made on behalf of the defendant. It was 
contended that the goods were in the reputed ownership of the 
insolvents at the time of their petition for relief. 

On the 16th of January 1867, before the arrival of the goods 
in Calcutta, Mr. James Hamilton Robinson, the only partner 
of Balfour and Co. then in Calcutta, having received a tele- 
gram from his partner in England, handed over the bills of 
lading for the goods to Messrs. Barton, Baynes and Co., the agents 
of the plaintiff, Barton, Baynes and Co. giving a receipt for 
the same, stating that the proceeds were to be remitted to Messrs. 
Alexander, Cunliffe and Co., for special appropriation. 

By the 23rd section of the Insolvent Act, it is enacted “ That 
«if any insolvent shall, at the time of filing his petition, or at 
* the time of filing the petition on which an adjudication of 
*¢ insolvency shall be made by the consent and permission of the 
“ true owner thereof, have in his possession, order, or disposition 
* any goods or chattels, whereof such insolvent is reputed owner, 
“ or whereof he has taken upon him the sole alteration or dispo- 
“ sition as owner, the same shall be deemed to be the property 
* of such insolvent, so as to become vested in the official assignee 
“of the Court, by the order made in pursuance of this Aq” 
The time mentioned is the time of filing the petition. It is per- 
fectly clear that Mr. Robinson did not petition for relief until 
the 17th February, and that, after the 16th of January, when 
he made over the bills of lading to Barton, Baynes and 
Co., he had not the possession, order, or disposition of the 
goods. The shipowners would not have delivered the goods to 
him so long as Barton, Baynes and Co, held the bills of lading ; 
Mr. Robinson could not have touched the goods, or disposed of them 
in any way; nor could he have gained any credit upon the faith 
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1868 ___ of the goods, when he had neither the goods themselves, nor the 

Baniow bills of lading, which represented them, in his possession. They 

Cocumaxe, certainly were not in the order and disposition of Mr. B: Balfour the 
elder when he petitioned, for at that time they were in ‘the hands © 

of Mr. Cochrane, as assignee of Mr. James Hamilton Robinson. 

Mr. Robinson in his evidence spoke very candidly no doubt, 

when he said that if the goods had got into his possession (which 

they never did), he would have sold them as the sole property of 

the firm. He says: “ Shipments were made on the triplicate 

“account. I dealt with them as the property of the firm of 

« Balfour and Co. as far as our cash accounts were concerned, 

‘and the goods were sold as if they were our goods. Goods 

“ were sold in triplicate account, not these particular goods. If 

«we had not stopped payment, and these goods had remained in 

“our possession, we should have sold them as the sole property 

“of the firm, and would have dealt with the bills of lading as 

« the sole property of the firm.” 

No doubt, if the goods had remainedin the possession of Mr. 
Robinson, he would have done so. But they did not remain in 
his possession. But even if they had remained in his possession, 
he could not, by his own act alone, have become the reputed 
owner of these goods, within the meaning of section 23. He must 
have had the possession, order, and disposition, or he must have 
taken upon himself the sale, alteration, or disposition thereof as 
owner, with the consent of thetrue owners. The goods were not 
sent out to Balfour and Co. to be dealt with by Balfour and 
Co. as their own property, but they were sent in order that 
they might be sold by them as factors in the Calcutta market, and 
tle proceeds remitted to England. 

Mr. Balfour in his evidence stated : “ It is the invariable custom 
« when goods are consigned to a factor for him to pay the duty 
« and to enter them in his ownname.” But yet it could not be 
successfully contended, that goods consigned to a factor for sale 
would pass to his assignee or insolvency as being in his reputed 
ownership. 

The case of Burn v. Carvalho (1) is a very strong case 
upon this point. In the present case, Mr. Robinson had ac- 

Q) 4 Mylne & Cr,, 690, 
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tually handed over the bills of lading which represented the 
goods long before he petitioned. The letter of Messrs. Barlow, 
and the telegram of his own partner, Mr. Lewis Balfour, 
senior, had reached him, directing him to hand over those goods, 
and he. very properly acted upon those letters. After those 
letters had’ been acted upon, the goods no longer remained in 
Mr. Robinson’s possession; and even if he had refused to deliver 
them up, and had continued to act as the reputed owner, he would 
not have been the reputed owner with the consent of the true 
owner. 

In Burn v. Carvalho (1) the owner of goods in the hands of an 
agent abroad, by an equitable assignment, transferred the goods 
to a third person for value, and wrote to his agent, directing him 
to hand over the goods to the assignee. The assignor became 
bankrupt before the letter reached the agent. Yet it was held 


by Lord Cottenham, that the letter, although ithad not reached. 


the agent, prevented the proceeds of those goods from being in 
the reputed ownership of the assignor with the consent of the 
assignee. The Lord Chancellor said: “ I think the letters of the 
“4th and 9th of April 1829 amounted to an equitable assignment 
“ of the funds in the hands of Rego” (that is the agent,) “and if 80, 
“how can the subsequent bankruptcy in J une, upon an act of bank- 
“ruptey in May, destroy the effect of such equitable assignment? 
“The property in the hands of the assignees was certainly 
“liable to this equity, unless some provision in the Bankrupt Acts 
“interferes to prevent it. Indeed, in most of the cases I have 


. . “referred to, the question arose between the party claiming the 


“equitable assignment, and the assignees of the debtor who gave 
“it. It was argued that the goods in the hands of Rego (the agent) 
“were in the order and disposition of Fortunato (the assignor) at 
“the time of his bankruptcy, and that they, therefore, passed to 
“his assignees; but this argument appears to be excluded by the 
“ fifty-fourth and fifty-fifth admissions, as I must take it asa fact 
“that there yas no possibility of informing Rego of the equit 
“ able assignment before the act of bankruptcy. There is, there- 
“ fore, the absence of the consent of the owner. The attempt to 
“prove a case of fraudulent preference, I think, wholly fails.” 
() 4 Mylne & Cr., 690, 
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The clauses in the Bankrupt and Insolvent laws relating to 
reputed ownership were intended to prevent bankrupts and insol- 


Cocunaxe, yents from obtaining credit upon the faith of goods which do not 


belong to them ; and, therefore, if the true owner allows his goods 
to be in the reputed ownerships of an insolvent up to the time of 
his petitioning, the goods, though not really the property of the 
insolvent, pass to his assignees, and are made available for paying 
his debts. But those provisions of the Insolvent Act do not pre- 
vent the real owner from withdrawing his consent at any time 
before the petition is presented. There is no fraud on the part 
of an owner who, anticipating the bankruptcy or insolvency, of 
his agent, takes his own goods out of the agent’s possession nor is 
there any fraud’ on the, part of a man who expects to become 
insolvent, in returning the goods to the real owner, when the latter 
demands them. It would be fraudulent and dishonest if he were 
to refuse to doso. Mr. Robinson would have had no right to say 
to Messrs. Barton, Baynes and Co.—* I will keep the goods in 
“my own possession. I won’t give them up. I will continue to 
“deal with*them as the true owner, so that my creditors may be 
“paid with the proceeds of the goods which do not belong to me.” 
There was no fraudulent preference in his handing over the goods. 
The Legislature never intended to compel or enable an insolvent 
to commit such an iniquity as to retain the goods of a third person, 
without his consent, up’to the time of bankruptcy or insolvency, 
in order that his own creditors might be paid with the proceeds 
of another man’s goods. Mr. Robinson was bound in honesty, 
as he was bound by law, to give up the ggods and not to retain 
them in order that they might pasa to his assignees. Even if he 
had retained the possession against the consent, and without the 
permission, of the true owner, they would not have passed. Mr. 
Robinson acted only as one would expect every merchant of honor 
and honesty to act under similar circumstances, He gave up the 
goods which did not belong to him to the agent who had been 
appointed to receive them, in order that the proceeds might be 


_.. applied according to the terms of the agreement which had been 


entered into before his insolvency. . 
For the benefit of trade, it has been held that “ the possession 
“s of goods by a bankrupt as a factor, though he has the power 


i 
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“of immediately selling, or pledging them, and taking the 1868 
“money, is not such a possession as will constitute a case of © Bawtow 
“reptted ownership, for his possession of the property is only Cocunanz, 
“under abare authority to sell it for the principal, and to 
account to him for the proceeds. A factor indeed stands in the 
“ situation of a trustee with his principal, and’ whatever property 
“he has in his possession in that character at the time of his 
es bankruptey, and which can be distinguished from his own, 
* belongs to his principal, and does not pass by the assignment”(1). 

If Mr. Robinson had retained these goods up to the time of 
filing his petition, they would not have passed to his assignee 
under the 23rd section of the Insolvent Act, first, be¢ause Messrs. 
Balfour and Co. were merely agents or factors for Barlow and 
Co., or for the three firms, and the consent of the true owners 
under which they were acting had been withdrawn, 

But something further took place between the parties after the 
letter under which Mr. Baynes received the bills of lading 
was written and seit to him. At the time when Messrs, Barton, 
Baynes and Co. received the bills of lading, they received them 
upon the terms that they should remit the proceeds to Alexander, 
Cunliffe and Co. for special appropriation. On the 2nd of 
January 1867, however, the three firms of Small and Co., Barton 
and Brothers, and Balfour and Co. came to an agreement, by 
which Barlow was to take upon himself the whole loss upon the 
shipments, in consideration of each of the two other firms giving 
up its share of the profits, if there should be any profits. This 
was more than three months before Mr. Lewis Balfour petitioned, 
and more than one month before Mr. Robinson petitioned; and I 
have no doubt whatever that the parties were at that time compe- 
tent by law to enter into that arrangement, and that it was binding 
upon the assignee both of Mr. Balfour and of Mr. Robinson, if 
it was not merely a colorable transaction. ' 

At that time the goods had not arrived in Calcutta. No one 
in London knew whether there would be a profit or loss upon the 
speculation, If they had received any intelligence by telegram, *y 
they would have found that the market was a falling one, for that 


(1) 1 Deacon on Bankruptcy, 475. 


*ib Are 


106 HIGH COURT OF JUDICATURE, CALCUTTA [B.L. R. 


1868 _is the effectof Mr. Bayne’s evidence. It was perfectly legitimate 
Barow for Small and Co. and Balfour and Co. to dispose of their inter- 
Geataxz, est in the speculation to Barlow and Brother, if Barlow and 
and Brother were willing to take it. The transfer was not a 
mere voluntary one, for the agreement of Messrs. Barlow and 
Brother to take upon themselves the whole loss was a sufficient 
consideration for Small and Co. and Balfour and Co. giving. up 

their respective interests in the profits. 

The learned Judge who tried the case has held that this was a 
voluntary transfer, fraudulent within the meaning of section 24 of 
the 11 and 12 Vict., ¢, 21, the Indian Insolvent Act. He says: 
« We have a firm hopelessly insolvent, knowing that they must 
“immediately either wind up under inspection, or petition the 
* Court, handing over shipments of very great value, with all 
* the profits which might be expected to result from them, to a 
* person who at most had only a joint interest with themselves in 
“the profits of the adventure.” 

This would have been so if the goods had been paid for, 
and each of the three firms had contributed its share of the 
purchase-money. But Barlow and Brother .had bought and 

"paid for the goods; bills had been drawn by them upon, and 
accepted by, Small and Co. for the amount, and those bills had 
been, discounted. By express agreement, the proceeds of the 
goods were to be remitted, and had been specially appropriated. 
All that Small and Co. or Balfour and Co. were entitled to 
was a share of the profits after the proceeds of the goods should 
have been applied in discharge of the purchase-money and 
expenses, Whether there would be a profit or loss, was then 
unknown. Small and Co. and Balfour and Co. would have 
been at liberty to sell their interests in the joint speculation 
to a stranger, in consideration of the purchasers undertaking 
to bear their share of any loss; and there was no reason why 
Barlow and Brother, should not purchase the interests which 
might have been sold to a stranger. If Balfour and Co. had 
sold the goods, and had remitted the proceeds according to the 
agreement, even upon the eve of insolvency, they would have 
been perfectly justified in so doing. Insolvents are not to give 
voluntary preferences to particular creditors; but they are not 
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bound to violate all the engagements which they entered into 
whilst they were solvent, and to misappropriate the property 
of others in order that their creditors may receive a larger 
dividend. . 

It was said that Balfour and Co. might have drawn pro forma 
bills upon the account of the goods. If they had done 80, it 
would not have altered the case. Tt does not appear that Bal- 
four and Co. ever drew any pro formd billsin respect of the ship- 
ments under consideration. If they did, the bills were never 
used. Mr. Robertson, of the firm of Small and Co., says:  Bal- 
four never drew any bills on us at all in réspect of these ship- 
ments.” He afterwards corrected himself and said: « cannot 
speak positively as to this. They may have drawn upon us; but 
if they did, the bills were never accepted.” Unless Messrs, 
Barlow and Co. had been guilty of a gross fraud, those bills 
if they ever were drawn, could not have“been negotiated. They 
were to be drawn for the purpose of taking up Small and Co.’ 
six months’ bills. Small and Co.’s six months’ bills never became 


of Cunliffe and Ca., and placed in the hands of Williams Dea- r 


con and Co., before they became due. ‘Phere Was no necessity 
to use Balfour and Co.’s bills for the purpose of meeting them, 
Before the six months’ bills became due, the agreement of the 
2nd of January was come to, and Barlow and Co, were enti- 
tled to the goods and the proceeds, and were bound to take up 
the six months’ bills accepted by Small and Co, 

In a subsequent part of his evidence, probably after having 
refreshed his memory, he says: “I find that four bills were 
“drawn by Balfour and Co.” on us in respect of the above four 
“ shipments, but we never accepted any of them.” 

Mr. Balfour, who was in England, representing his firm there, 
must also, when he signed the letter of the 2nd January, have 
known whether any pro forma bills had been drawn by Balfour 
and Co., or negotiated. He says: * No bills were drawn from 
“ Calcutta on these shipments. I can’t say that I remember, 
“at the end of 1866, any bills of ours being sent home against 
“ these shipments. I can’t remember one way or the other. It would 
“ have been in ordinary course, if it had been done. TI believe I 
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“saw the whole correspondence between Small and Co, and 
Barlow and Co. I was aware of a proposal in regard to these 
* shipments. Ultimately I signed “D.” (that is; the agreement 
“of the 2nd January) at Mr. Robertson’s request, with a view 
* of reducing the liabilities of the two firms.” a 

Mr. Robinson in his evidence says: “I believe there were 
« pro forma bills drawn against these shipments, which were sent 
“home to Small and Co. I can’t say that there were bills 
“ drawn against all the shipments. I can’t say for certain, but I 
* believe there must have been pro formé bills drawn. I call all 
* the bills, which were sent home like the present, pro formd. It 
« does not make much difference whether they are called pro forma 
“ornot ; they were bills drawn against these shipments, but they 
« were not used. They were bills which might have been used. * 
“They were sent home to meet Small and Co.’s acceptance 
“ to Barlow and Co., if necessary.” 

Then, was tlie agreement of the 2nd January a fraudulent 
or voluntary transfer by Small and Co, and Balfour and Co., 
to Barlow and Co.? Barlow had paid for the goods. He says: 
that he paid for the goods himself; that he had drawn on Small 
and Co. bills which had been accepted; and that these were 
lodged with Alexander, Cunliffe and Co. Hesays: “ In the 
* original agreement, drafts were to be drawn by Balfour and 
«Co. on Small and Co. This was the usual. course, and 
* these drafts were called pro formd, and were lodged with the 
« bankers until Balfour and Co. sent home the proceeds of goods 
« by bank bills. These bills were not deposited at the bankers 
“atall; they were discounted by the bill brokers—I mean Overend, 
“Gurney and Co. It was afterwards Alexander, Cunliffe 
« and Co. To my knowledge they were not discounted, and none 
“were in currency. I am now referring to the shipment of the 
“ goods in September, October, and November. None of the pro 
« formé bills against those shipments were dealt with in any way. 
« Those drafts were in fact accommodation to Small and Co., and 
“« were to be given up under rebate.” 

Well, then, what was there to prevent, this arrangement from 
being come to? No one knew whether there would be a profit 
or a loss in respect of the goods. Mr. Baynes says that the 
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market was then a falling one. A falling market would not 
induce the parties to believe that a profit would result, If they 
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really could have foreseen what would, happen and the actual Cocunasm, 


result of the speculation, they would have known that there 
would bea loss, and not a profit. The speculation actually 
resulted in a loss of somewhere about £150; or Rs. 1,500. The 
proceeds realized by Mr. Baynes, and handed over to Mr. 
Cochrane, amounted to Rs, «+ 90,563 0 1 
The proceeds of the 12 bales delivered to 

Mr. Robinson by the directions of Mr. 





Cochrane, realized aes - «©5464 10 0 
Making a total of see ee 96,027 10 1 
Barlow paid for the goods o- «= £9,812 2-5 
He also drew a cheque for ave £217 1 10 


in favor of Small and Co., the amount of Smalland Co.’s charges 
for freight, and two cheques—one for ... £88 14 10 





and the other forinsurance ... ene 134 2 1 
Total... 222 1641 


See letters of the Ist, 3rd, 4th, and 5th January 1867. The cost 
and charges altogether amounted to £9,752-1-2, which, at the 
rate of two shillings a rupee, left a loss of about £150, besides 
the loss which would have been incurred on account of exchange 
on remitting the proceeds, 

T fail to see that there was any fraud or delinquency on the 
part of Messrs. Small and Co., Balfour and Co., and Barlow and 
Brother, in entering into the arrangement of the 2nd January, 
Barlow and Brother having paid for the goods, agree to take upon 
themselves the whole risk of the speculation, and to bear all the 
loss if the other parties would give them up their share of the 
profits. If Small and Co. and Balfour and Co. had the slightest 
hope of pulling through, the arrangement was the best that they 
could have come to, fpr they must have known that if the 
remittances should not arrive before Small and Co.’s bills should 
become due, those bills, amounting to £9,000 odd would have 
to be provided for. 
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Both Small and Co. and Balfour and Co. wished to reduce 
their liabilities. Barlow was willing to take their share of the 
speculation off their hands; and even if he did so in the expecta- 
tion that he might acquire a greater control over the goods and 
the proceeds, by having the goods handed over to his own agent, 
or from a fear that the goods, if left in the hands of Balfour and 
Co., might, in the event of their insolvency, be considered in their 
reputed ownership, there was nothing fraudulent in the transac- 
tion, All that Balfour and Co. actually gave up was one-third 
of a loss of £150. ; 

Mr. Balfour swears that the arrangement was come to, and I 
find nothing to induce me to think that it was a mere colorable 
transaction not intended to take effect in reality. 


15 April, 


Mr. Robertson says: “I remember in January 1867 an ~ 


“ arrangement being made between my firm, Lewis Balfour, and 
“Barlow Brothers, that the whole interest in those shiprients 
“should be transferred to Barlow Brother. I was here when 
“ My, Barlow gave his evidence. He correctly described the mode 
“in which the assignment of these eemgoes to Messrs. Barlow 
«“ Brother was carried out.” 

Mr. Balfour says: “Ultimately I signed D. (that is the 
“ agreement of the 2nd January 1867) at Mr. Robertson’s request, 
“with a view of reducing the liabilities of the two firms. The 
“proper date of D. must be 2nd January 1867. To reduce ha- 
“ bilities in respect of those shipments. These were the last ship- 
ments that-were made.” -Again he says: “I wrote with a view 
“to reducing the liabilities of the two firms. Balfour and Co. were 
“ interested in the goods ; and if relieved, there would be no liabili- 
“ty. It was removing a liability or an eventual liability. I don’t 
* remember the prospects. Small and Co. were anxious to get rid 
“ of the liability. I assented to do so. That was my only reason.” 
‘Again he says: “The proposal was made to me by Mr. Robertson 
* to enter into the arrangement by letter of 2nd January. It was 
“his suggestion to get rid of the liability of Small and Co. as well 
“as of Balfour and Co.” Barlow wished, on some occasions, 
instead of discounting the Calcutta bills, to pay one-third, and for 
Small and Co. to pay two-thirds. 

In answer to Mr. Woodroffe, he said: “When Robertson 
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“asked me, I think I objected at first, as I thought there would 
“be some profit; but when he urged it would get rid of liability, 
“T agreed,” 5 

Messrs, Balfour and Co. were not precluded from entering 
into a bond fide contract, even if they contemplated taking the 
benefit of the Insolvent Act, provided the contract was bond Side 
and fair. A man who stops payment, or contemplates stopping, 
is not immediately preyented from entering into any dealing or 
transaction. He must act honestly. If he does so, his contracts 
are binding on his assignees. I think that there was ample con- 
sideration for the contract of the 2nd of J; anuary 1867, and that 
it caused no loss whatever to the creditors of Balfour and Co., 
but rather a benefit. Mr. Cochrane has nothing to’do with Small 
“and Co.’s transfer of their interest in the speculation. 

The transfer was not a secret transaction. An order had been 
sent out by Smal! and Co, to Jardine, Skinner and Co., to take 
possession of the goods from Balfour and Co. The letter was 
signed by Messrs. Jardine, Mathewson and Co., who were the 
agents of Jardine, Skinner, and Co., authorizing them to hand 
over the goods to Barton, Baynes and Co., if they should have 
taken possession. It isnot likely that, if the contract was a secret 
and fraudulent one, not intended to operate, Messrs, J. ardine, 
Mathewson would have been asked to sign the letter. 

Mr. Balfour the elder did not sign the name of his firm, but 
he swears that what he did, he had authority to do on behalf of 
Balfour and Co. Not only was Mr. Balfour authorized to act 
for the firm, but Mr. Robinson adopted and ratified his act, and 
acted under his directions, when he handed over the Zoods to 
Barton, Baynes and Co. 

If Messrs, Balfour and -Co. made a fraudulent assignment 
within the.meaning of section 23 of the Insolvent Act, they 
rendered themselves liable under section 50 of that Act to two 
years’ imprisonment. But could it be contended that they did so 
by merely transferring their interest or profits in consideration 
of limiting their liability in case of loss? 

Tt appears to me that this transaction of the 2nd of January 
was intended by the parties to be carried out; that it was honest 
and bond fide; and that the property in the goods passed by it to 
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1868 Messrs. Barlow Brother. Further, I hold that, if the property 
Bancow did not pass to Barlow Brother, the proceeds were specifically 
Cocuraxe. appropriated for taking up the bills of Balfour and Co., on Small 

and Co.; and until those bills are paid, Mr. Robinson has no interest 
in the goods which could justify his assignee in stopping the remit- 
tance of the proceeds, or of taking the property out of the actual 
possession of the plaintiff's agents, Messrs. Barton, Baynes and Co. 
If the transfer of the 2nd January 1867 did not transfer the 
property, and Mr. Robinson’s interest under it, it is clear that 
Mr. Robinson was not entitled to the proceeds, but merely to one- 
ninth of the profits, if any, after allthe costs and expenses should 
have been paid out of the proceeds. The a ciieai however, aa 
already shown, resulted in a loss. 

It has been urged that Small and Co. were in insolvent circum- 
stances, when the letter of January 2nd was signed, but Small 
and Co.’s assignees have not interfered. In that respect the 
case resembles Thayer v. Lister (1) to which I have already 
referred. The assignee of Robinson and Balfour has nothing 
to do with Messrs. Small and Co.’s insolvency or bankruptey. 

After the arrangement of the 2nd of January had been enter- 
ed into, Barlow and Co. took up the six months’ bills, which were 
in the hands of Alexander, Cunliffe and Co., and placed them 
in the hands of Williams Deacon and Co., who were the bankers 

_ of Small and Co., to be handed over to the latter firm, as soon 
as Barlow and Co. should be satisfied that the goods had been 
transferred to their own agents in Calcutta. Small and Co. 
on the 14th of February wrote (reads the letter of that 
date). 

Barlow and Co. wrote on the 20th February (reads the letter 
of that date). . 

The fact is, that when the bills of lading were handed over to 
Barton, Baynes and Co., neither they nor Mr. Robinson were 
aware of the letter of the 2nd January 1867, and Messrs. 
Barton, Baynes and Co. received the goods upon terms that the 
proceeds were to. be remitted to Messrs. Alexander, Cunliffe and 
Co. for special appropriation. 


() 30 L. J, Ch, 427. 
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On the 11th March 1867, Barlow and Co. wrote to Williams 1868 
Deacon and Co. (reads the letter of that date), Bartow 


A 
On the 12th March, Small and Co. wrote to Barlow and Cocunaxs. 
Co. (reads the letter of that date). ' 


The two cheques for insurance, aggregating £222-16-11, were 
sent by Barlow to Small and Co., in a letter of 4th January 
1867, and the receipt was acknowledged by them on the 5th of 
the same month. 


The question then is, whether the assignee of Robinson, who 
would have beenentitled to only one-third of one-third or one-ninth 
of the profits, if any, would have been entitled to stop the remit- 
tances if the goods had not been delivered over to the plaintiff's 
agent, or was justified in taking the goods or the proceeds out of 
the hands of the plaintiffs agent, and to administer them for the 
benefit of the general body of creditors of J. ames Hamilton 
Robinson and Lewis Balfour the elder. It appears to me that he 
is not, and that it ought to be declared that the goods and the 
proceeds are the property of the plaintiff, and that he is entitled 
to recover from the defendant such proceeds amounting to 
rupees 96,027-10-1, with interest thereon, in the nature of 
damages at 6 per cent. per annum, from the time when the pro- 
ceeds and goods were handed over to the official assignee. It must 
be referred to the officer of the Court to ascertain what is the 
amount of interest, and to report thereon. The parties will, I 
dare say, have no difficulty in agreeing upon the amount. ° 


It is said that the assignee made no interest of the money, but 
whether he did so or not, the plaintiff lost the use of his money 
through the claim of the defendant, which was unwarranted, In 
the old form of action of trover, interest would have been 
recoverable by Act X XVI. of 1841,section7 (1), and Act XXIII, 


C1) Act XXVI. of 1841, Section 7, the time of the conversion or seizure, 
isas follows :——** And itis hereby enacted in all actions of trover or trespass de 
that every such Court as aforesaid, on the bonis asportatis, and over and above the 
trial of any issue, or on any inquisition money recoverable in all actions on po- 

. of damages, may, if they think fit, give licies of assurance made after the pass- 
damages in the nature of interest over ing of this’ Act,” 
and above the valuc of the goods at 
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188 of 1861, section 10 (1). Section 15 (2) of the Rules and Orders 

pu merely relates to the place in which the official assignee shall 

Cocumaxs. keep the assets of insolvent estates; the assets are still under 
his control. See also Rule 23 (3). 

. I asked for the affidavit of Mr. Baynes, upon which the order 
of Mr. Justice Phear was drawn up for the purpose of ascer- 
taining whether the defendant was made acquainted with all 
the facts in answer tohis application. It appears that it 
was not put in evidence in the cause. But as the order was 
made upon the application of Mr. Cochrane, and he has set up 
a case of reputed ownership and of fraud, which has failed, 
I see no reason for withholding from the plaintiff the costs of 
the suit and of the appeal. They will, therefore, be awarded 


Bartow 


to him to be taxed according to Scale No. 2. 

T regret very much that it should have devolved upon me to 
give a decree at variance with the opinion of two of my learned 
colleagues. It was not my wish to do so. I proposed to my 
honorable colleague, Mr. Justice Markby, that, as in consequence 


1) Act XXII. of 1861, Section 10, 
is as follows :—“ When the suit is for a 
sum of money due to the plaintiff, the 
Court may, in the decree, order interest at 
such rate as the Court may think proper 
to be paid on the principal sum, adjudged 
from the date of suit to the date of de- 
cree, jn addition to any interest adjudged, 
on such principal sum, for any period 
pridr to the date of suit, with further in- 
terest on the aggregate sum ao adjudged, 
and on the costs of the suit, from the date 
of the decree to the date of payment.” 

(2) The Rules and Orders of the In- 
solvent Court, Section 15, provides that, 
« unless the Court shall otherwise speci- 
ally order, the assets of insolvent estates 
shall be paid into the Bank of Bengal, 
in the name of the official assignee, and, 
when practicable, to the credit of the par- 
‘ticular estate to which they belong, and 
‘that.sums set apart on account of divi- 
dends, shall be distinguished by the head- 
ing “dividends account,” and that no 


investment other than in Government 
Paper shall be made of any assets, with- 
out the sanction of the Court.” “ 
(3) Section 23.—“ That all officers’ of 
the Conrt shall follow the instructions of 
the Court according to the exigencies of 
each particular case, subject to such 


directions as shall, from time to time, be~ 


prescribed by the Court; that when on 
the death, removal, sickness, or unavoid- 
able absence of the official assignee, any 
other shall be appointed to act in his 
stead, the official assi; 80 appointed 
shall have at the Bank of Bengal and at the 
treasury @ certificate of his appointment, 
under the seal of the Court, and shall at 
the same time sign his name in the proper 
books of the Bank of Bengal and the 
Treasury, and thereupon all drafts drawn 
and signed by such official assignee, shall 
be payable and paid as if they had been 
signed by the official assignee, in whose 
stead be shall have been appointed.” 
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of the difference of opinion, this appeal would be determined 
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according to my opinion, under section 36 of the Letters Patent, Bantow 
we should abstain from expressing any opinion, or delivering Cocuawm, 


judgment, in order that a Court composed of ourselves and some 
additional Judges might be appointed to hear the case. My 
learned colleague, however, considered that jt was not competent 
for us to do so. 

I confess I entertain no doubt on the point. I think that two 
Judges have a right, in case they disagree, to abstain from delj- 
vering judgment, in order that the case may be referred for 
decision to a Court composed of a larger number of J. udges, and 
it certainly would have been more satisfactory in this case, 

By section 36 of the Letters Patent of the High Court, it is: 
ordained, that if the Judges should be equally divided, the opinion 
of the senior Judge shall prevail, that is, if the Judges deliver 
judgment. But the J udges are competent, as it appears to me, 
to abstain from delivering judgment in order that the case 
shall be heard before a Bench composed of a larger number of 
Judges of the Court, If this could not be done without consent, 
the parties might at least have been asked whether they would 
consent to such a course being adopted, 

Thave known cases in which, when four J udges of the Court 
of Queen’s Bench of Common Pleas have been equally divided in 
opinion, one of the Judges has withdrawn, and left the decision 
of the case to the other three, 

In Laugher y. Pointer (1), the Court of Queen’s Bench was 
placed in this predicament. The J udges :disagreed, and they 
abstained from delivering judgment, and referred the case for the 
opinion of the.twelve J udges, 

I pointed out that Mr. Justice Phear had already had the case 
before iim, and passed the order under which Mr. Baynes had 
made over the goods and the proceeds to the defendant; that Mr. 
Justice Norman had already decided in conformity with the view 
of my’ learned colleague; and that if we should proceed to 
deliver judgment, my opinion would prevail against the opinions of 
two Judges. ~ My judgment will be appealable to another Bench 
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of the High Court, if the parties wish it. My. Justice Macpher- 
son is the only remaining Barrister-Judge ; and ifan appeal be 
preferred, it will have to be determined by a Bench composed 
almost exclusively of Civilian Judges, who cannot be expected to 
be so well versed with the rules of English Equity as the Barris- 
ter-Judges. It, therefore, appeared to me that the best course to 
be adopted, and the one which would be most satisfactory to the 
parties, would be that which I proposed. I regret that that course 
has not been followed, and that my learned colleague should 
think that he has not the power to consent. I had, therefore, no 
alternative, but to decide the case according to my own opinion, 
notwithstanding it has the effect of reversing a judgment of Mr. 
Justice Norman’s, which my learned colleague, Mr. Justice Mark- 
by, considers correct. 


Marxsy, J.—I do not consider the reasons which the Chief 
Justice has assigned for referring this case to another Bench, 
however cogent they may be, are suchas we areat liberty to consider. 
The Charter has provided by section 36 that, if the Judges of the 
Court are equally divided, then the opinion of the senior Judge 
shall prevail; and section 15 provides that, where Judges of a Divi- 
sion Court are equally divided in opinion, there shall be an 
appeal to the Court at large. I understand the Chief Justice 
to say that he considers both these results, which would or 
might follow, from our delivering judgments now, to be unde- 
sirable. I agree that they are. But in my opinion whether 
they are so or not, is not a consideration upon which we are at 
liberty to enter. When the Charter provides that certain con- 
sequences are to follow, if two Judges composing a Division 
Court differ in opinion, I do not think we can avoid those con- 
sequences by an arrangement amongst ourselves for changing 
the tribunal which is to decide upon the case. I think the plain- 
tiff has a right to the full advantage of the Chief Justice’s opi- 
nion in his favor, and that the defendant has a right to appeal, 
3f he is so minded, to the Court at large. We have, there 
is no doubt, if we cannot come to a conclusion, @ right to order 
the case to be re-argued; but as I conceive, we can order this ti 
be done before ourselves only. 
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T think, when once a Division Court has been appointed to hear 
a case, that Court is bound to deliver judgment, unless prevented 
from doing so by unavoidable accident, or discharged from that 
duty by the consent of the litigant parties. This is always done, 
when questions of law are referred to the Full Bench, where, 
according to my view, the decision of the Full Bench is an opi- 
nion given for the guidance of the J udges of the Division Court, 
but the judgment in the case remains that of the Division Court, 
and the Diwision Court only, 

There is a rule numbered 23, at page 358 of Mr. Broughton’s 
edition of the Code of Civil Procedure, and numbered 26 at 
Pp. 29 of Mr. Belchambers’ collection of Rules, which provides 
that “appeals from the decision of one Judge in the exercise 
“of ordinary original civil Jurisdiction, ‘shall be heard and 
“determined by at least two other J udges; and in case the two 
“Judges, who exercise the appellate jurisdiction, differ in 
“opinion, they may direct that the case shall be re-heard before a 
“ Division Court consisting of themselves and some other J udge 
“or Judges; and if no such order be made, the decision shall be 
“affirmed.” 

That rule appears to have been passed before the present 
Charter, and for one year only, but Mr. Belchambers seems to 
consider it to be in force by the operation of Rule 83 in his col- 
lection, which was passed after the Charter, and provides generally 
for the continuance of all rules which were in force “before 
the Charter. Had the Court collectively and expressly re-enacted 
the old rule on this subject, I should probably not have felt at 
liberty to question its validity, however much I dissented from it, 
Bat I do nofeonsider a sweeping and general rule, such as Rule 
83, a sufficiently clear and explicit statement of the opinion 
of the Court, to Justify me in violating what on my view are 
the plain words of the Charter and plain principles of law. 

The learned J udge, after briefly stating the nature of the 
case and reciting the agreement of 1866, proceeded :—For 
some time goods continued to be shipped under this arrange- 
ment, and in the months of September, October, and Novem- 
ber 1866, goods to the value of about £9,000 were purchased. 


by Barlow, in consultation with Small and Co. and Balfour and 
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1868 __Co., and despatched to Balfour and Co. in Calcutta, in pursuance 

Bauwow of the above agreement. Some discussion seems to have taken 

Cocunaxe. place as tothe form of the invoices which were to accompany the 

goods, nor has it clearly been shown in what form the invoices 

were ultimately drawn; but the point under discussion was to 

whom the proceeds should be remitted. I infer that Barlow had 

drawn on Small and Co. for the price of these goods, and Small 

and Co., had accepted the bills, which it seems have been deposit~ 

ed, not with Overend, Gurney and Co. as arrangeg, but with 

Alexander, Cunliffe and Co. Why the agreement had been thus 

departed from, is not explained, though from the letter of Small 

and Co. to Barlow, of 7th November, it seems to have been 

under contemplation for some months prior to this. From 

the date last mentioned, to the 6th December, this matter 

was discussed; the main point of difference (which was 

never settled) being the mode in which the bills were to be 

provided for at maturity. On the 8th of December, Small and 

Co. stopped payment, and on the 16th December, Small and Co. 

informed Barlow that, jointly with Balfour senior, who was then 

in England, they had telegraphed to Balfour and Co. in Cal- 

cutta, to place the goods in question in the hands of Jardine, 

Skinner and Co., “ pending completion of arrangements.” What 

the object of this change of possession was, or what the arrange- 

ments then pending were, we do not know. On the 20th Decem- 

ber, however, Barlow being apparently dissatisfied with this 

telegram, sent a letter to Balfour and Co. at Calcutta, containing 
different instructions. (Reads the letter of that date.) 

It is evident also that some letter was also addressed by 
Barlow to Small and Co. on the same date, upon» the subject 
of these goods, and making some proposition with respect to them. 
But Barlow seems to have concealed from Small and Co. the 
letter written by him on the 18th December to Balfour and Co., 
in Calcutta, for on the 19th December, Small and Co. wrote to 
Barlow as follows. (Reads the letter of that date.) 

To this Small and Co. reply on the 22nd. In that they hope 
shortly to carry out the arrangement proposed, and they wrote 
again on the 26th to the same effect. But on the 27th, Small and 
Co., who were evidently acting under the direction of their 
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creditors, proposed 4 totally different arrangement. (Reads letter of 
27th). This new proposal was discussed. for some days, and ulti- 
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mately the letter of 2nd January 1867 was written. (Reads the Cooutawe, 


letter of that date.) Immediately afterwards, Balfour senior 
telegraphed to Balfour and Co., at Calcutta, as follows: “ Barlow’s 
triplicate goods deliver to Barton Baynes and Co.” This 
message, by a curious coincidence, reached Robinson at Calcutta 
on the same day that Barlow’s letter of 18th December reached 
him; and though, of course there was no real connexion what- 
ever between the two, would appear to Robinson to confirm it. 
Robinson, accordingly, handed over the Invoices and Bills of 
Lading of the goods to Barton, Baynes and Co., taking the 
following receipt : 
Calcutta, January 16th, 1867, 


Received from Messrs. Balfour and Co., the undermentioned Invoices 
and Bills of Lading as instructed by Messrs, Thomas Balfour and 
Brothers, Manchester. 

Warwick Castle, 178 B. ; Tantallon Castle, 17 B. 3 Rivergdale, 30 
C. ; Kenilworth Castle, 143 B, &c. . 


Barton, Baynes anp Co. 


Proceeds to be remitted to Messrs. Alexander, Cunliffe and Co., for 
special appropriation. 
Barron, -Baynes anp Co, 


Barton, Baynes and Co. received the goods on arrival, and sold 
the greater portion of them. Early in February, Robinson peti- 
tioned the Insolvent Court, and subsequently an order was made 
by the Commissioner, directing Messrs. Barton, Baynes and Co. 
to deliver up to the official assignce the proceeds of so much of 
the goods as they had sold, and the unsold portion remaining in 
their hands; which they, under that order, accordingly did, 

The position which I understand the plaintiff to take up in his 
plaint is that, prior to the agreement of the 2nd January 1867, 
the goods in question were the property of himself exclusively ; 
and that Small and Co. and Balfour and Co. were only interest- 
ed in the profits of the adventure ; that subsequent to the agree~ 
ment of the 2nd January, the interest of those two firms had 
ceased altogether. 


15 April; 
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1368 It appears to me that the plaintiff’s first position is wholly 
Bartow untenable. He supports it by asserting that he was the person 
Cocnraxe, who bought and paid for these goods; but for this, I can dis- 
cover no foundation. It is clear that, by the arrangement, that 
none of these three parties were, ifit could possibly be avoided, 
to find any cash at all, but funds were to be raised by discount~ 
ing and re-discounting, till the proceeds arrived from India. If 
cash adyanecs were ultimately found unavoidable, Barlow was 
to find one-third only. There is no evidence whatever that.the 
goods now under consideration were bought on any other terms, or 
that Barlow at the outset was solely responsible for the price of 
them. On the contrary, it is clear that the usual course of 
“financing,” as it is called, was followed in respect of these 
goods, as in previous consignments. In my opinion, in this case, 
as in all others between the same parties, each of the two firms 
and Barlow were in the outset part owners of these goods, and 
each became liable to the others to contribute his share towards 
the cost price of the goods. 

Talso think it clear that there had ceased to be in November 
1866 any binding agreement between these parties as to where 
the proceeds were to be remitted. It was agreed that they 
should no longer be remitted to Overend, Gurney and Co., and 
no one had then been or afterwards was substituted for that firm. 

Further, Small and Co. had, as I have said, stopped payment 
on the 9th December. Balfour and Co, had been insolvent for 
sonre years, and it was quite understood that the two firms 
were so involved, that the stoppage of one was the stoppage of 
both ; this was also in my opinion known to Barlow. 

Now, in considering the effect of the arrangement of January 
2nd, I will assume that, if operative, it passes the whole interest 
of Balfour and Co. in these goods to Barlow, notwithstanding 
that it is signed by Balfour senior in his own name only, and not 
in that of the firm. The evidence is, however, so imperfect, that 
it is not very easy to ascertain, with precision, what the exact 
situation of the parties then was. I donot think any cash advances 
had then been made by any one ; but Barlow, as drawer of the 
bills on Small and Co. for the price of these goods, had incurred 
a liability, which made him a creditor on Small and Co. and 
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Balfour and Co.'s estates. He had parted with the goods, and 
had no lien on them, there being, as I have shewn at that time, no 
special appropriation of the proceeds of these goods. The pro- 
vision for special remittance to Overend, Gurney and Co. had 
been abandoned, and to remit them to Alexander, Cunliffe and Co. 
would have been utterly contradictory not only to the original 
agreement, but to the then expressed desire of Small and Co. 
and Lewis Balfour, who trefused to allow this, unless Alexander, 
Cunliffe and Co. would do the needful, that is, as I understand it, 
take them upon the same terms as Overend, Gurney and Co. 
had done. These parties, therefore, stood, as far as I can see, in 
the ordinary relation of partners, jointly interested in goods not 
in their possession, and upon which a joint liability had accrued. 
Under these circumstances, all the parties but one being insol- 
vent, the partnership is broken up, and all the property of the 
firm is assigned to the insolvent partner. This is done under no 
pressure whatever; and for the express object, as it seems to me, of 
preventing any part of these goods being distributed, as they would 
otherwise have certainly been to the extent of one-third amongst 
the general creditors of Balfour and Co., I can see no difference 
between the preference of a partner and the preference of any 
other creditor. A partner may hold the property of the partner- 
ship in his possession against his co-partner’s creditors. He has 
alsoa right of having an account taken, before partnership property 
in the hands of his insolvent co-partner is distributed amongst 
the same creditors; but I do not consider that, in order to avoid 
the consequences of an insolvency, a solvent partner has a right 
to take from the insolvent an assignment of all the latter’s 
interest in the partnership property, and so prevent that account 
being taken. This is a transaction between the parties, not ag 
partners and in pursuance of the partnership, but as strangers, 
and in direct contravention of the terms of the partnership, and 
must be looked at in the same light as a transaction between an 
insolvent and any other creditor. ~ 

If this be the right view of that transaction, I must say I can 
come to no other conclusion, than that it was a fraudulent prefer- 
ence, so far as Balfour and Co. are concerned. In the case of 
Small and Co., it may possibly haye been different 3 but in the 
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conduct of Balfour senior, I can see nothing, but the most reckless 
disregard of the interests of his general creditors, and a readiness 
to do any thing which might favor the interests of Small and Co. 
and Barlow, under whose immediate influence he was acting. It 
is said that there was a good consideration for the assignment in 
this, that Barlow took upon himself the risk of any loss upon this 
consignment. But it appears to me that the investigation of the, 
facts not only negatives this contention, but shows the conduct 
of the parties in a still stronger light. There was not a word of 
evidence to shew that the adventure was at that time likely to be 
a losing one. There is not an allusion to this topic in any one of 
the letters. Even under the circumstances which have occurred, 
and which in all probability would be adverse to a sale, it has not 
turned out to be so. Nor doI understand the parties themselves 
so to place the transaction. When they say the object of this 
arrangement was to reduce the liabilities of the two firms, I do 
not think they mean the liability to loss, but the liability on the 
bills drawn on Small and Co. for the price of the goods, and 
supposed to be drawn by Balfour and Co. in favor of Barlow. 
Moreover, great pains are taken to secure Small and Co. from 
any further responsibility in respect of these goods, but none 
whatever beyond a bare recital to secure Balfour and Co. The 
partics had every reason to believe, and according to their own 
evidence, did believe, that drafts of Balfour and Co. in favor of 
Barlow, were then on their way to England, yet no provision is 
made for disposing of these on arrival. Moreover, under the 
agreement, as originally made, the accounts of each shipment 
were not to be kept separate, and for aught I know now Balfour 
and Co.’s estate may be liable for a large amount on account of 
bills drawn in respect of former consignments. No one, not even 
Balfour himself, seems to have thought any matters in which his 
firm was interested worthy of a moment’s inquiry or considera- 
tion, I, therefore, think that the transaction of January 2nd 

was a fraudulent preference, and void so far as Balfour and Co. 

were concerned, and that Balfour and Co. remained, notwith- 
standing, owners of one-third share in these goods. I regret that 
there should be a difference of opinion on this question, but in 

my opinion it is one rather of fact than of law. 


Law Reports, 
April, 1869," 
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‘This is the only point decided in the Court below. AndI 188 
have great doubt whether it was ever part of the plaintiff’s case BARLOW 
that, if the agreement of the 2nd J anuary was held to be void, the Cocurane, 
plaintiff could fall back on the original agreement of 1862, and 
contend that under that there was a special appropriation of the 
proceeds of these goods which was binding ; and that the transfer 
to Barton, Baynes and Co. was in furtherance of this agreement, 
so that Barlow had, through his agent, a lien on these proceeds, 
which was good against the official assignee. I find nothing at 
all of this sort, in the plaint or written statement of the plaintiff. 

I find no issue raising such a point amongst the list of issues 
handed in by Mr. Newmarch. I find no allusion to it whatever. 
in the judgment of Mr. Justice Norman, and there is no com- 
plaint that the Judge has raised the wrong issues, 

But even if the plaintiff could now raise such a contention, 
where is the evidence in support of it? As a matter of fact, 
Robinson handed over the goods on the letter of 28th December 
confirmed, as he supposed, by the telégram from Balfour. At 
that time he knew nothing of the arrangement of January 2nd. 
But supposing his intention in the matter to be immaterial, there 
was not at that time, as I have already pointed out, any existing 
agreement binding him, as representing Balfour and Co., to remit 
the procceds to any particular person. The right which once 
did exist, was to have these procceds remitted to Overend, Gurney 
and Co., who had agreed to accept them on certain conditions. 
That right was gone, and no other right of the same kind had 
ever been substituted. The agreement of 2nd January did not 
renew the right to have the proceeds remitted for special appro- 
priation. 

It was an arrangement of a totally different character, and I do 
not think we should be justified in going out of our way to give 
that agreement an operation which was never intended by the 
parties. We have no right to make a contract for the parties, If 
they had met and agreed to substitute some other firm for Overend, 
Gurney and Co., to whom the proceeds should be remitted for 
special appropriation ; and the goods had been handed overby Robin- 
son to Barton, Baynes and Co., for that special purpose, that might 
possibly have been good. We should still have had to consider 
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1868 several important questions, such as whether a right to demand 
Bartow a special appropriation of the proceeds creates a (so-called) lien 
Cocunaxe, on the goods; whether a transfer of possession, in order to carry 
out such lien on the eve of a petition to the Insolvent Court, is 
@ fraudulent preference; whether it would be void under section 
24 of the Indian Insolvent Act, and so forth. But it is wholly 
unnecessary to consider any of these questions, because, in my opi- 
nion, there was, on the 16th of January, no lien, and nothing in the 
nature of a lien over these goods in favor of Barlow; and if no 
Hien then existed, Robinson could not create one. A lien cannot 
be created without consideration, and the only consideration 
which I can find is the claim which Barlow had against Balfour 
and Co. in respect of any payment which he may at that 
time have made, or any liability which he may at that time have 
incurred’ on account of these goods, that is, his claim as a 
creditor, But if he was a creditor, then the creation of a lien 
in his favor can in no way be maintained. Section 24 of the 
Insolvent Act makes every transfer or delivery of property by 
the insolyent for the benefit of a creditor, within two months 
of his insolvency, absolutely void. No question of fraud arises 
under this section; the difference between some of the Colonial 
Statutes and the English Law of Bankruptcy in this respect is 
pointed out by Lord Westbury in a case of Nunes v. Carter (1). 
He there shows that the Insolvency Law of Jamaica has 
retained features which did formerly, but now no longer, exist 
in England ; and this is also the case with the Insolvency Law 
here. Moreover, Barlow cannot say that this was partnership 
property in his possession through his separate agent, for’ even 
supposing for a moment that Barlow could now in this suit fall , 
back on his rights as a partner, yet he had no power, as partner, 
to appoint a separate agent at Calcutta empowered to demand 
and hold partnership property adversely to the other partners. 
Of course, there is not the slightest pretence for saying that Barton, 
Baynes and Co. held this property as partnership property at all; 
but if they did, they held it under the orders and at the disposal 
of Balfour and Co., and possession of it could have been 
removed at any moment by Balfour and Co. 7 
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Tn no way, as it appears to me, can the plaintiff defeat the 


interest of the defendant, as Official Assignee of the only partner _ 


in India, to take possession of these goods or their proceeds, 
which were the joint property of the firm. This is the right of 
the Official Assignee upon general principles, and has been recog~ 
nized as part of the law of insolvency in India, both in practice 
here, and also by the Court of Common Pleas in England, in 
Brown v. Carbery (1) ‘ 

The only remaining question is, as to the prayer, that the 
ordcr of Mr, Justice Phear in the Insolvent Court should be 
sct aside, and the Official Assignee restricted from distributing 
these moneys amongst the general body of Balfour and Co.’s 
creditors. I think this order of Mr, Justice Phear has been mis- 
understood. It is not founded on the right of the Official Assignee 
to take possession of these goods, under what is called the reputed 
ownership clause ; but on his right as representing the only part- 
ner in India, té take possession of joint property of thepartner- 
ship. It is the usual form of order under section 26. There is 
no declaration that the entire property in these goods passed to 
the assignee, and no reason to suppose that it wilt be so acted on, 
The Official Assignee can only act under the orders of the Com- 
missioner of the Insolvent Court; and we are not left in doubt 
as to what the intention of that Court was in making this 
order. Mr. Justice Phear expressly says, in giving judgment, 
that his decision in no way affects the ultimate rights of the 
parties. If any such intention were manifested, and it were 
shewn to us that such intention were wrong, I do not say this 
Court, in its ordinary original civil jurisdiction, could not 
interfere; nor do I doubt that a suit might be filed for the 
purpose of ascertaining the right of the parties, notwith- 
standing that proceedings were going on in the Insolvent Court 
But no investigation of the rights of the parties has taken place, 
or could take place, in the suit before us, to which neither Small 
and Co, nor Balfour junior are parties, Nor is there any ground, 
in my opinion, for an injunction to issue, restraining the Official 
Assignee fromdoing that which there is not the slightest ground for 
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1868 _ supposing that he will be permitted to do. I, therefore, think that 
Banvow - the decree was right, and that it should be affirmed. I only wish 
Cocnnase. further to add what I inadvertently omitted to say before, that T 
do not place my judgment in this case in any way on what is 
called the reputed ownership clause of the Insolvent Act. In 
my view, it is not necessary to express any opinion on that point, 
because we cannot, as I think, decide in this suit upon the ulti- 
mate rights of the parties; but I wish to say, to prevent any mis- 
conception, that so far as I have formed an opinion, I entirely 
concur with the Chief Justice upon that point. 

The decree of the Appellate Court was as follows :— 

And it is declared that twelve bales of the said goods and also 
the net proceeds of the remainder of the said goods, amounting to 
ninety thousand, five hundred, and fifteen rupees, and one pie, were 
handed over and delivered to the said defendant, as such assignee 
as aforesaid, by the said Messrs. Barton, Baynes and Co.; and 
that the said twelve bales of goods, and also the said net proceeds 
were, at the time of the said delivery thereof, to the defendant, the 
money and goods of the abovenamed plaintiff. And it is hereby 
ordered and decrecd that the said defendant do pay to the: said 
plaintiff the said sum of ninety thousand, five hundred, and fifteen 
rupees, and one pie, and also the sum of five thousand, four 
hundred, and sixty-four rupees, and ten annas, being the net pro~ 
ceeds of the said twelve bales of goods, amounting together to 
ninety-five thousand, nine hundred, and seventy-nine, ten annas, 
and one pie, with damages in the nature of interest in respect 
of the said ninety-five thousand, nine hundred, and seventy-nine 
rupees, ten annas, and one pie as follows, thatis to say, on the 
sum of rupecs thirty-one thousand, eight hundred, and fifty-one, 
six annas, and nine pie, orption of the said sum of rupees ninety~ 
five thousand, nine hundred, and seventy-nine, ten annas and 
one pie, at the rate of six per cent. per annum, from the 26th day 
of March 1867 to the date of realization ; and on the sum of rupees 
fifty-five thousand, further portion of the said sum of rupees 
ninety-five thousand, nine hundred, and seventy-nine, ten annas, 
and one pie, at the rate aforesaid, from the 29th day of March 1867 

to the date of realization; and on the sum of rupees three thousand, 
further portion of the said sum of rupees ninety-five thousand, 
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nine hundred, and seventy-nine, ten annas, and one pie, at the rate, 
aforesaid, from the 26th day of April 1867*to the date of realiza- 
tion; and on the sum of rupees five thousand, four hundred, and 
sixty-four, and ten annas, further portion of the said sum of 
rupees ninety-five thousand, nine hundred, and seventy-nine, ten 
annas, and one pie, at the rate aforesaid, from the 6th day of May 
1867 to the date of realization; and on the sum of rupees six 
hundred and sixty-three, nine annas, and four pie, further portion 
of the said sum of rupees ninety-five thousand, nine hundred, and 
seventy-nine, ten annas, and one pie, at the rate aforesaid, from 
the 26th day of May 1867 to the date of realization ; and do also 
pay unto the plaintiff his costs of the original suit and of this appeal 
(to be taxed by the Taxing Officer, under the heading Class 2, 
ordinary causes), with interest thereon, at the rate aforesaid, from 
the date of taxation to the date of realization. 


Attorney for the appellant: Mfr. G. J. Oliver. 
Attorneys for the respondent: Messrs. Hatch and Hoyle. 


Before Sir Barnes Peacock, Kt., C. J, and Mr. Justice Macpherson, 


TURNER, MORRISON anv oraers (Praintires) v. RALLI ann 
MAVROJANI (Derenpants.) 


Unseaworthiness— Condition Precedent—Part Performance of Contract. 


Tn an action for breach of contract in not shipping certain goods, the defendants 
pleaded the unseaworthiness of the vessel. It was found that the ship was unsea- 
worthy at the time of sailing, and that the defendants had placed part of the goods 
on board. Held, that it is a condition precedent that a vessel shall be in a proper 
state to take the goods on board for the purpose of the particular voyage ; or in 
such a state that she may be made fit for the voyage, with the goods on board, with- 
out such a delay as to frustrate the object of the merchant in shipping his goods. ‘ 
Held, that the putting part of the goods on board, without knowledge of the 
unseaworthiness of the vessel, was not a waiver of the performance of the condition. 

Semble.—Unseaworthiness at the time of sailing is not a breach of the condition. 


Tus wag a reference from the Calcutta Court of Small Causes, 
for the opinion of the High Court, The facts of the case were 
stated as follows by the first Judge (Mr. Fagan) of the Small 
Cause Court; on referring the case :-— 
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15 May, 


“ The plaintiffs in this suit seek to recover the sum of Rs. 625 - 


as damages for breach of contract in failing to ship one hundred 
tons of Jute and two hundred tons of Linseed on board the ship 
Aldershot, in terms of the shipping order (Exhibit A), which 
was put in and proved, and of which the following is a copy :— 


Calcutta, 22nd July 1868. 


To tne Commanpine Orricer or THE Aldershot, 
Loading for London. 


Srr,—Please to receive on board, from Messrs. Ralli and Mavrojani, 
the ‘undermentioned goods on freight, and grant a receipt for the same, 
namely, 300 tons Linseed, @ Rs. 35 per ton of 20 cwt. and 100 tons 
Jute, in 300-lb. bales, @ Rs. 35 per ton of 5 bales not exceeding 52 
cubic feet. ; 


To be shipped {20 160 tons, on notice, after 8 days, and 
200 ;, ” 10 ,, 


Jute, on notice, after 15 days. 
(Sd.) Turner, Morrison & Co. 


“ The defendants put in two pleas, They denied the breach of 
the contract on their own part, and they alleged breach on the 
part of the plaintiffs themselves in that the ship was unsea- 
worthy. The contention was on the second plea entirely ; and 
here two questions arose. One of law,—was it a condition prece- 
dent of this contract that the ship should be seaworthy? And one 
of fact,—was the ship seaworthy? On the question of fact, I 
found far the defendants that the ship was unseaworthy at the 
time of sailing. 

« On the question of law, I was of opinion that there was no 
breach of the contract on the part of the plaintiffs, because sea- 
worthiness is not a condition precedent of the contract contained 
in Exhibit A.” 

The questions for the opinion of the Court were: 

1st.—Was it a condition precedent of this contract that the 
ship should be seaworthy? 

2nd.—-Whether, if there be such a condition precedent as above- 
mentioned, the defendants have deprived themselves of the right 


of claifning the benefit of it, by having at first accepted and par= ~ 
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tially acted on the contract, which it was found as a fact that 
they did, 

The case came on before NormMAN and MaRKBY, Jd., and was 
returned to the Small Cause Court, with the following remarks :—— 
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“We send back this case for a fuller statement of the facts. | 


‘As to the first point submitted to us, viz., whether a warranty or 
condition of seaworthiness must be implied, we “presume that 
the plaintiffs must have offered the ship as ready to receive cargo 
for London, and that the defendants responding to some ios 
invitation, must have engaged to ship those goodson board. But 
whether that is so, or what the contract was, in pursuante of 
which this shipping order was given, we are not iuformed, The 
evidence is not set out, and there is no finding on the subject by 
the Judge. We have, therefore, a difficulty in forming an opi- 
nion as to whether or not the contract to ship goods on board the 


Aldershot was subject to any implied warranty of seaworthiness, — 


Without knowing what are the express terms of the contract, we 
cannot well say what terms are tacitly implied and understood 
by the parties to be part of that contract. We may observe that, 
though the shipping order may be the best evidence of such 
terms of the contract a8 are mentioned in it, it is not the contract, 
nor does it profess to contain and sct out all the terms of the 
contract. 


* As to the second point, viz., whether the defendants have 


“deprived themselyes of the right of claiming the benefit of the 


warranty or condition of scaworthiness, by having first accepted 
and partially acted on the contract, we are unable to express any 
opinion, because the case does not state under what circumstances 
the defendants claimed the right to rescind and abandon the 
contract.” 

The case was returned to the High Court, with the following 
remarks by the first Judge:— : 

« As far as my recollection goes, there was no offering on one 
side or the other, the transactions having been simultaneous, and 
conducted by one and the same broker on both. sides; and the 
shipping order was put in by the plaintiffs, and si sea by the 
defendants as Feprereting: the contract itself. 
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With regard to the second point, the defendants claimed the 
right to rescind and abandon the contract, on the ground that 
the contract, as expressed in the shipping order, was to be con- 
strued as containing an implied warranty or condition precedent 
that the vessel was seaworthy, and that, in fact, the vessel was not 
seaworthy.” ‘ 


Mr. Woodroffe for the plaintiffs —It has been found, as a 
fact, that the vessel was unseaworthy at time of sailing, but 
it is not found that she was so unseaworthy as that the goods 
would have been damaged, if they had been carried by her. 
Seaworthiness was not a condition precedent. Tarrabochia v. 
Hichie (1). Where a cross-action can be brought, the condition 
relied on in a contract does not go to the root of the contract, and is 
not a condition precedent, Schloss v. Heriot (2) and per Erle, C. J., 
in that case. The shippers could not have alleged here that the 
whole object of the voyage was frustrated by the unseaworthiness 
of the vessel, and, therefore, it was nota condition precedent. 
Freeman v. Taylor (3), Clipsham v. Vertue (4), Thompson y. 
Hopper (5). The vessel had been made use of, and some of the 
goods had been placed on board of her. ‘Flavelock v. Geddes, per 
Ellenborough, C. J. (6). It is not found how the vessel was 


unseaworthy. Gibson v. Small (7) decided that there was no~ 


implied condition of seaworthiness in a time policy. There is no 
implied contract between the mariners and the ship-owner, 
Couch v. Steel (8). For a condition precedent by express con- 
tract, see, Thompson vy. Gillespy (9). 

As to part performance, see Behn v. Burness (10), Dimech v. 
Corlett (11), Elliot v. Von Glehn (12), per Erle, J.,~ Ollive 
v. Booker (13). Rules for determining what is or is not a condi- 
tion precedent, are stated in Hoberts v. Brett (14). There is no 


(1) 1H. & N,, 383. (8) 3 E. & B., 402, 

Q) 2L5,0.P, 21. (9) 5 E. & B., 209. 

(3) 8 Bing., 124. (10) 3 B. & S,, 752. 

(4) 5 QB, 265, (11) 12 Moore, B. C. C., 199, 
() 6E. & B,, 172, (12) 13 Q. B., 632. 

(6) 10 East, 564. (3) | Exch., 416, 


(7) 4BLL. Ca, 353, © (4) U ELL. Ca, 337. 
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allegation here that the vessel was unfit to be insured. [Peacocr, 
C. J., referred to a case in which an application was made on the 
part of the defendant to dissolve an ex parte injunction which 
had been obtained to restrain him from taking certain cargo on 
board a French ship out of the jurisdiction of the Court. Robert 
v. Monier (1), 25th July 1861. The Court refused the applica- 
tion]. That case was decided on the authority of Jenkins v. 
Heycoch (2), where it was held that there was no implied 
condition of seaworthiness. . 


Mr. Kennedy (Mr. Marindin with him) for the defendants.—It 
would be unreasonable to oblige a merchant to put his goods 
on board an unseaworthy vessel, as would be the case, if this con- 
tract is upheld. In Tarrabochia v. Hichie (3), the goods were 
not to be loaded from Fiume, where the ship sailed from, but at 
Cardiff; and the finding there was that the vessel was unsea- 
worthy at Fiume, and seaworthy at Cardiff. In Schloss v. 
Heriot (4), there was no charter-party, and no contract for freight. 
These cases arose out of contracts collateral to the ordinary con- 
tract of affreightment. In Havelock vy. Geddes (5), there was a, 
condition precedent by the terms of the charter-party. Here 
there is no charter-party at all. The only security would be the 
solvency of the ship-owner, and the shipper would be forced to 
put his goods in danger, which he ought not to be obliged to do, 
Freeman v. Taylor (6). It was most probably the intention of the 
shipper to insure the goods ; but if the ship was unseaworthy, no 
under-writer would insure them. A carrier by water impliedly 
promises that the vessel shall be seaworthy and fit for the purpose, 
and is answerable for damage arising from leakage, Lyon v. 
Mells (7). Tn the case referred to, Roberts v. Monier (1), this 
Court, as a Court of Equity, would not compel goods to be put on 
board an unseaworthy ship ; nor in the case of passengers, would 
a man be obliged to carry out a contract to goon board ship 
at the risk. of his life. The subsequent conductof the defend- 
ant did not waive the objection to the unseaworthiness, To 


(1) Unreported. (5) 10 East, 564. 
(2) 8 Moore, P. C. C., 351. (6) 8 Bing., 124, 
(3) 1H. & N,, 183. (7) 5 East, 427, 
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1869 make a waiver in any way, efficient notice is necessary, and there 
UBNEE, was nO notice of unseaworthiness at any time, while the goods 
Renn | Were being puton board. In Yarrabochia v. Hickie (1), it was 
Mavrosant. decided merely that time was the essence of the contract. 
Here there was no reference to time as to demanding goods 

back that have been put on board. See the case of Tindall v. 


Taylor (2). 








Mr. Woodroffe in reply.—The argument on the other side has 
not shown that the vessel could not have completed the voyage. 
The ship-owner does not contract that the ship shall be fit for 
insurance, Potter v. Jardine, Shinner and Co. (3). It isnot 
alleged here that the shippers found out, after they had put some 
of their goods on board, that the ship was unseaworthy, 


The opinion of the High Court was delivered by 


Peracocg, C. J.—The facts of this case are not very accurately 
found. There is no express finding as to what the contract really 
was. In the case, as originally stated, it was stated that the copy 
of the shipping order (Exhibit A) was putin and proved. In 
another part of the case, the learned Judge says:—* On the ques- 
“tion of law, I was of opinion that there was no breach of the con- 
“ tract on the part of the plaintiffs, because seaworthiness is nota 
* condition precedent of the contract contained in Exhibit A.” 


The Judge there treats Exhibit A not as the shipping order, 
but as the contract; and afterwards, with reference to the first 
question which he has put, he says:—* Should the opinion of the 
Hon’ble Judges be that there does arise an implied condition 
* precedent of seaworthiness out of the contract contained in 
“Exhibit A, my judgment will be for the defendants.” 


It is clear, however, that Exhibit A was a mere shipping order, 
a direction from the ship’s agents, Turner, Morrison and Co., to 
the Commanding Officer of the ship, requesting him to receive 
on board certain goods at a certain rate of freight. It was not 
signed by the defendants, nor did it express any obligation on 


Q) 1H. & N,, 183. (32) Gas. S, C. C. Ref., 38, 38, 41. 
(2) 4 E. & B, 219, 
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their part to do any thing ; it was clearly, therefore, not a con- 
tract. In the subsequent statement made by the learned Judge, 
and which must be taken as part of the case, his meaning 
is, we think, sufficiently explained. He there says :—* The ship- 
“ping order was put in by the plaintiffs, and accepted by 
“ defendants as representing the contract itself.” We, therefore, 
understand the learned Judge to mean that the shipping order 
represented the terms of the contract which had been entered 
into between the parties; and in the order we find that the ship 
was loading for London; that certain goods were to be put on 
board, to be carried at a certain rate of freight; and that there 
was ho express representation or warranty as to the state of the 
ship. The question then is, whether there was an implied condi- 
tion of seaworthiness, the breach of which justified the defend- 
ants in refusing to put their goods on board according to the 
terms of the contract. 

The Judge finds merely that the ship was unseaworthy at the 
time of sailing. But it is clear that the unseaworthiness of 
the ship, aé the time of sailing, did not amount to a breach of 
a condition precedent, which justified the defendants in refusing 
to put their goods on board; for it is evident that the goods 
ought to have been put on board, if at all, before the ship sailed. 
The learned Judge has not stated whether the unseaworthine’s 
existed at the time when the defendants ought to have put their 
goods on board according to their contract. We are disposed to 
think that the Judge really intended to find that the ship was 
unseaworthy at the time that the goods ought to have been put 
on board, and that he has fallen into a mistake as to the time at 
which he intended to find unseaworthiness, in consequence of his 
not adverting to the fact that this suit was brought for a breach 
of contract in failing to ship, and not on a policy of insurance, 
with regard to which the time of sailing is the time at which 
the risk commences, and is consequently the time at which it is 
material to consider whether the ship was seaworthy or not. 

The learned Judge, in his amended statement, says, that he 
cannot profess to retain any very distinct recollection of the facts 
of this particular case; and it is, therefore, unnecessary for us to 


return the case tohim for further amendment. We must express 
19—E 
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ts@9 our opinion upon the facts as found by the’ Judge, and we think 

© Tease it will also be right at the same time to state our opinion with 
Ree reference to the facts as the Judge probably would have found 
Mavuosast, them, if his attention had been directed to the nature of this 


action. 


We entirely agree with what has been stated by Sir Lawrence 
Peel in the case of Potter & Co. v. Jardine, Skinner & Co. (1), in 
which he says, that, ‘“ when a case is sent up by the Small Cause 
“ Court for our opinion, the facts which are stated must form the 
“ basis of our judgment. The reasoning or conclusions of the 
« Judge must be distinguished from the facts which he finds and 
“ presents to us for our opinion, whether the law has been rightly 
* applied by that Court to a certain state of facts, we are not to 
* determine whether the Court should have found that state of 
“ facts or not. Indeed, in general, the evidence is not properly 
“ before us.” Dealing with the facts as stated, we have no hesita- 
tion in saying that the unseaworthiness of the ship, at the time 
of sailing, was not a breach of the terms of the agreement, which 
justified the defendants in refusing to ship their goods. 


With reference to the question, whether the unseaworthiness 
of the ship at the time at which the goods ought, according to 
the terms of the contract, to have been put on board, there is 
another difficulty which arises on the finding of the Judge that 
the ship was “ unseaworthy.” The term “seaworthy” has been 
declared to mean in the case of an insurance for a certain voyage, 
that the ship is in a fit state as to repairs, equipment, and 
crew; and in all other respects to encounter the ordinary perils 
of the voyage insured, at the time of sailing upon it, Dizon y. 
Sadler (2). 

If the unseaworthiness which is found by the Judge means 
such a state of the ship that she could not be put into a proper 
state to encounter the voyage, it would be very different from 
unseaworthiness as regards the equipment, the crew, and many 
other matters. For example, a merchant has frequently to begin 
to ship his goods a month before the ship is intended to sail. No 
one would contend in such a case that the merchant would not 


(3) Gas, Sm. C, C, Ref, 33. @ 5M. & W., 414. 
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be bound to put his goods on board, because there was not at 169 
Turser, 


that time on board a sufficient crew for the voyage. A full crew yyouncsy 
is frequently not obtained until the day before that on which Ratty 
the ship is to sail. We cannot, therefore, say that the condition’ Mavnozaxn 
precedent to the shipment of the goods was that the ship should 
be seaworthy within the meaning of the definition to which we 
have referred. 

If the learned Judge meant that the ship was rotten, that her 
timbers were in such a state that she could not be put into a 
condition fit for the voyage while the goods were on board, and 
without such loss of time that the object of the merchant in 
putting his goods on board would be frustrated, it would, in our 
opinion, form an answer to the action. We think that itis a 
condition precedent that the ship shall be ina proper state to 
receive the goods on board for the purpose of being carried on 
the voyage. By this, however, we do not mean that the ship 
must be in a proper state to start immediately on the voyage, 
but that she must be in such a state that she may be made fit, 
before the time at which she is to sail, to encounter the perils of 
the voyage. For instance, if a ship should have no dead lights, 
she could not be said to be unseaworthy on-that account, for they 
might all be made goodinaday. Such a circumstance would not 
justify a merchant in refusing to put his goods on board. We 
think the rule is laid down with tolerable accuracy in Maclach- 
Jan on Shipping, page 353. The learned author, however, dues 
not there say that there must be on board a sufficient number of 
officers and crew to manage the ship on the voyage, but only 
that there must be a sufficient number to guard the goods. 

In the case of Lyon v. Mells (1), which has been referred ° 
to, Lord Ellenborough said:—* In every contract for the carriage 
* of goods between a person holding himself forth as the owner 
“ of a lighter or vessel ready to carry goods for hire, and the 
“person putting goods on hoard, or employing his vessel or 
“lighter for that purpose, it is a term of the contract on the 
“ part of the carrier or lighter-man, implied by law, that his 
“ vessel is tight and fit for the purpose or employment for which 
“he offers and holds it forth to the public.” We think that this 

(1) 5 Enst, 428, , 
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warranty is one which not only entitles the merchant to recover 
damages for any loss or injury to his goods in consequence of a 
breach of it, but that it also forms a condition precedent to the 
merchants being bound to put his goods on board. We agree 
with what Mr. Kennedy said in his argument that a merchant is 
not bound to put his goods upon an unsafe ship, and rely on his 
remedy by the recovery of damages, in the event of his goods 
being lost. In the case of a foreign ship, he might have to seek 
his remedy in a foreign country; and in many cases, his remedy 
might be utterly worthless. 

We know of no distinction in this respect in point of law be- 
tween a ship which carries goods and a ship which carries pas- 
sengers. No one, we think, would hold that a passenger is bound 
to go on board a ship which is rotten and in an unfit and unsafe 
state, with the prospect of being drowned, or of being able to 
recover against the Captain, in the event of his suffering any 
injury. A ship-owner is like a carrier ; he is bound to provide a safe 
and proper mode of conveyance. A man is not bound, because 
he has engaged to travel by a stage coach, or a dak ghari, or 
a railway, to get into a dilapidated and unsafe conveyance, and 
to risk his life or limbs. 

In Lane v. Nizon (1), there is a dictum of Mr. Justice Byles, 
which bears on this case; and though merely a dictum, we think 
it may fairly be referred to. He says:—* Tincline to agree 
«with what Mr. Williams says as to the implied warranty of 
« seaworthiness. If the policy is effected by the ship-owner, it 
ig a condition precedent, which he can and ought to perform, 
« Even, where the insurance is upon cargo, the owner has his 
“yemedy against the ship-owner, or he may refuse to put his 
* goods on board if the vessel be not seaworthy.” Using the 
word “ seaworthy,” we take it in the sense in which we have 
used it. 

The casgs which have been referred to by Mr. Woodroffe, are 
clearly distinguishable from the present. 

In the case of Schloss vy. Heriot (2), the marginal note is as 
follows :—* In the contract of a ship-owner to carry goods shipped 


“on board his vessel, there is no implied condition that the 


() iL B,C. P., 421, (2) 32L.J.,C.P., 2ll. 
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“vessel shall be seaworthy. But in an action by the ship-owner __1869 
TURNER, 


“against the merchant who shipped goods on board, for the momuscy 
“latter's share of an average loss, it is a good plea on the ground paris, 
“of avoiding circuity of action, to plead that the ship was not MAvsoz4x 
“seaworthy at the commencement of the voyage, and that the 
“said average loss was caused and arose from and in consequence 
* of such unseaworthiness.” We do not think that the marginal 
note is borne out by the case itself. - The suit was brought to 
recover the defendant’s contribution to an average loss, and the 
declaration charged that the defendants promised that they would 
contribute and pay their just share and proportion, in relation 
to the goods, of any average loss that might arise or happen to 
the ship or her tackle, apparel, or furniture, during the voyage, 
It was held that the seaworthiness of the ship was not a condition 
precedent to the performance of the contract. If it had been, 
the defendants would have been excused from paying their con- 
tribution, even if the loss had not been sustained in consequence 
of the unseaworthiness. 

‘A ship would be unseaworthy if she had not a sufficient number 
of anchors, but it would be no answer to a claim for contribution - 
for an average loss occasioned by a gale of wind on the high 
seas, where no anchor could be used, to say that there were no 
anchors on board. It was, therefore, properly held in the case 
last cited that seaworthiness was not a condition precedent; but 
that, if it could be proved that the unseaworthiness of the ship 
caused the loss, in respect of which the contribution was claimed, 
that unseaworthiness would be an answer to the action, 

The case of Tarrabochia vy. Hichie (1) was also cited. 
That was a suit in which the plaintiff declared that the 
plaintiff and defendants agreed by charter-party that the 
plaintiff's ship, then lying at Fiume, being tight, staunch, and 
strong, and every way fitted for the voyage, should, with all con- 
venient speed, sail and proceed to Cardiff, and there lead from the 
factors of the defendants a full and complete cargo, in the custom- 
ary manner to be loaded in 20 days, from the day on which the 
vessel was ready to load ; and being so loaded, should therewith 
proceed to Malta, Corfu, Smyrna, Athens, Alexandria, Constan- 

@) 1H. &N, 183, 
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tinople, or Gallipoli, as ordered, or as near thereunto as she 
might safely get, and there deliver the same, &c, The defendants 
bound themselves to ship a full cargo. At the trial it appeared 
that the charter-party was entered into on the 22nd April 1854. 
On the 29th of the same month, the vessel, not then being ready 
to sail, an accident occurred while tightening the rigging, which 
rendered it necessary to have a new top-mast, and the sailing of 
the vessel was in consequence delayed. On the 15th of May, the 
vessel being then about to sail, fouled her cable, whereby she 
was delayed until the 19th. On that day she sailed from Fiume ; 
and on the 20th was compelled, by stress of weather, to enter the 
harbour of Sossius. She remained there until the 26th, when she 
proceeded on her voyage; and on the 16th of August arrived 
at Cardiff, The defendants then refused to load. The learned 
Judge left it to the Jury to say, whether the vessel was tight, 
staunch, and strong, when she sailed from Fiume; and if not, 
whether the object of the voyage was thereby frustrated. Also 
whether the vessel sailed and proceeded to Cardiff with conve- 
nient speed, or in a reasonable time ; and if not, whether the 
object of the voyage was thereby frustrated. The Jury found 
that the vessel was not tight, staunch, or strong when she sailed 
from Fiume, but that she was so when she arrived at Cardiff. 
The Court held that the fact that she was not fitted for her voy- 
age at the time of sailing, was not a condition precedent. She 
was fitted for the voyage at the time she arrived at Cardiff, but 
she was not at Cardiff in a state fitted for the voyage within a 
reasonable time, as agreed on in the charter-party. It was found 
that the delay had not frustrated the object of the merchant in 
shipping his goods, and that the breach of the contract did not 
amount to the breach of a condttion precedent, so as to justify 
the merchant in refusing to put his goods on board. It has been 
held in many cases that fixed time in a charter-party is of the 
essence of he contract. In the case last cited, it was merely 
held that not being at Cardiff in a reasonable time, was not a 
breach of the condition contained in the charter-party. 

The case of Freeman v. Taylor (1), which was referred to in 
that ease, was cited by Mr. Kennedy. There, it was held that 

(1) 8 Bing, 124. | 
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the deviation of a ship from the course agreed on in the charter- 
party, was so great as to put an end to the charter-party. 

The case of Clipsham v. Vertue (1), which was cited by Mr. 
Woodroffe, was decided on a principle very similar to that on 
which the case of Tarrabochia v. Hichie was decided, 

‘We think we may say that, if the vessel was not in a proper 
state to take the goods on board, for the purpose of being carried, 
on the particular voyage, and if she could not have been made 
fit for the voyage with the goods on board without such a delay 
as would frustrate the object of the merchant in shipping his 
goods, the merchant was not bound to ship the goods; but that 
the mere fact of unsceworthiness, in the ordinary acceptation of 
the term, at the time of sailing, was not a breach of the condi- 
tion precedent. 

The other question is stated by the Judge of the Small Cause 
Court as follows:—* Whether, if there was such » condition 
“ precedent as above mentioned, the defendants have deprived 
“ themselves of the right of claiming the benefit of it, by having 
“ at first accepted and partially acted on the contract, which I 
“ find, as a fact, that they did.” 

Tt appears to us that, unless the defendants waived the per- 
formance of the condition by putting their goods on board, that 
fact would not deprive them of their right to set up the defence 
of unseaworthiness. It is not found that the defendants had any 
knowledge of the unseaworthiness when they partially put their 
goods on board. In the case of the forfeiture of a lease, the 
receipt of rent, after the forfeiture, is no waiver, unless, at the 
time of the receipt, the lessor has notice of the forfeiture. The 
same principle appears to us to apply to this case. 

Mr. Woodroffe contended that it was not shewn that the plaintiffs 
were aware that their ship was not seaworthy, but that appears 
to us to be immaterial. It is not a question of fraudulent mis- 
representation of the state of the ship, but a case of warranty, 
If a man warrants a horse to be sound, it is no answer to say 
that he did not know it was unsound; but it would be an answer 
to a suit for a fraudulent representation of soundness, to show 

e 
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1869 that the person making the representation of soundness, was 
Pah ignorant of the fact of unsoundness, and the same rule applies to 
ORRISON é ry ee : 
ate a charter-party. In Abbott on Shipping, 304, it is laid down that, 
Mayrosant. * in g, charter-party, the person who lets the ship covenants that it 
is tight, staunch, and sufficient ;” and, “ if it is not so, the terms of 
the covenant are not complied with, and the ignorance of the cove- 





nantor can never excuse him ;” and in a note it is said that “the 
« Jaw of the United States is the same, so also is the Scotch 
“Jaw. Such ordinary hazards as occur, not by stress of weather, 
“ or any extrinsic accident, but only from the ship and her furni- 
ture, be not upon the merchant, nor are relevant to free the 
« shipper, who must have the ship sufficient at his peril.” 

The case must go back to the Judge of the Small Cause 
Court, who will deal with it with reference to the above remarks, 
if the parties consent to its being decided on the present state 
of the record; or if the parties do not consent, there must be a 
new trial of the case, the Judge keeping the remarks of this 
Court before him. 


Attorneys for the plaintiffs: Messrs. Watkins & Co. 


‘Attorneys for the defendants: Messrs. Berners § Co. 


Before Sir Burnes Peacock, Kt, C. J., and Mr. Justice Mucpherson. 


1869 GIRISH CHANDRA DAS v, GILLANDERS, ARBUTHNOT & Co. 


Feby Ms Trespass—Ratification. 





The plaintiff let a cargo boat to U C, who had been employed by the defendants to 
land certain goods. During the landing of the goods, a dispute as to the terms of 
hiring arose, and U C refusing to pay what was alleged by the plaintiff to be due to 
him for the bire of his boat, the plaintiff refused,to give up 53 bales then remain- 
ing unlanded from his boat. UC communicated the circumstances to an assistant 
in defendants’ firm, who afterwards went with U C, and forcibly took the goods 
from the plaintiff’s boat, without satisfying the plaiutiff’s lien thereon, and the 
defendants recéived them into their godowns. It was proved that U C and the 
assistant acted without the knowledge or authority of the defendants, and that the 
defendants received the goods without any knowledge of how they had been 
obtained. Held, that, in the absence of such knowledge on their part, the receipt 
of the goods by them did not amount to a ratification of the wrongful act of their 
assistant and U ©, soas to render them liable in an action by the plaintiff for damages 


for the same. 
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Tux following case was submitted by the first Judge of the 186 
Small Cause Court, for the opinion of the High Court, under sec- Gratsm Cuan 
tion 7 of Act XXVIL. of 1864:— * 

“ This was an action brought by Girish Chandra Das against a 
the members of the firm of Messrs. Gillanders, Arbuthnot and “™? 
Co. - , 

“ The plaintiff is a cargo-boat owner, residing in Calcutta, and 
the defendants carry on business as merchants at Clive Street, in 
Calcutta, é 

“ The suit was brought to recover rupees 517, The cause of 
action was stated in the summons to be for that sum ‘as damages 
‘sustained by the plaintiff in consequence of the defendants 
‘having forcibly seized and taken, or caused to be seized and 
‘taken, out of the plaintiff's possession, and carried away 53 cases 
‘or packages of merchandize which had been received by the 
‘plaintiff from the Oriana, for the purpose of landing the same, 

‘on behalf of one Umesh Chandra Banerjee; the said goods 
‘being at the time of such forcible seizure lying in a cargo boat 
‘belonging to the plaintiff, within the limits of the port of Cal- 
* cutta,’ : 

“ The defendants pleaded (frit ) not guilty; (second }) that the 
plaintiff was not in possession; and (third ) that the damages 
claimed were excessive. 

“The following were the circumstances of the case, as I find 
them upon the evidence:—Umesh Chandra Banerjee, a landing 
sircar, entered into an engagement with one Loya Gazi, a ghaut 
manfji in the employ of the plaintiff, for the hire of a cargo boat 
belonging to the plaintiff, for the purpose of receiving certain 
goods from the ship Oriana, and landing them at the Custom 
House ghaut. A dispute having occurred between Loya Gazi 
and Umesh Chandra Banerjee while the goods were being landed, 

Loya Gazi refused on 28th July to land 53 cases or packages 
then remaining on board the plaintiff's boat. He had landed 49 
cases on the same day, which were entered by Umesh Chandra 
in the ordinary way in the Custom House, in the name of the 
defendants’ firm, they being the consignees. Umesh Chandra 
Banerjee was unable to prevail upon the plaintiff to deliver up the 


remaining goods, on repeated tender of what he (Umesh Chandra 
‘ 20—-K 
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1869 Banerjee) contended, but erroneously contended, was all that 
Gris CHAN: was due to the plaintiff; and the Collector of Customs stated 
a, panies to Umesh Chandra, on Umesh Chandra making a complaint to 
‘Ausoruxor him of their detention in the boat, that he would confiscate them 
Ame ns ae they were not landed. Umesh Chandxa related the circum- 
stances to a Mr. D’Aubrey, a clerk or assistant of the defendants’, 

whom Umesh Chandra met at the Custom House, and there- 

upon, on the 14th August, My, D’Aubrey went without the 
knowledge of the defendants to the Superintendent of River 

Police, to whom he was known, and told him that he was a clerk 

or assistant of the defendants ; that the plaintiff, or Loya Gazi, 

was wrongfully detaining goods consigned to the defendants ; and 

that he was going with Umesh Chandra Banerjee to try to 

obtain possession of them, and stating that he feared a breach of 

the peace, asked that a jemadar of Police might be ordered to-go 

with them to prevent a disturbance. A corporal of Police 

was, accordingly, ordered to go with them, and they went 
together to the boat, which was then anchored by the Custom House 

ghat. Loya Gazi, who was at the boat, feeling overpowered, as 

he stated, by the presence of the Police, did not make any active- 
resistance to the goods being taken out of the boat, as they were 

under the orders of Umesh Chandra Banerjee and Mr. D’Aubrey. 

Mr. D’ Aubrey stated in cvidence that he did not act under the 

orders of the defendants, nor with their knowledge in this matter, 

nor had he any authority from them so to act, and that he only 

acted as a friend of Umesh Chandra; and I find that he did not 

act under their orders, nor with their knowledge, nor professedly 

for their benefit, nor did it appear that he was in any way con- 

cerned as their servant or otherwise in the goods being duly 

landed and delivered to the defendants; and it was proved that 

Umesh Chandra Banerjee was himself liable to the defendants 

for the landing of the goods in a proper way, and would have 

had to make good to them any loss sustained by loss of time, &c. 

The goods were taken to the Custom House, and entered in the 

name of the defendants’ firm by Umesh Chandra Banerjee. On 

the 15th August; the following letter was written and sent by 

the plaintiff's attorneys to the defendants, who admitted the 


receipt of it :— 
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1, Hare Street, 15th August 1868, 1869 


Girisn Caue 
DRA Das 
Messrs. GILLANDERs, ARBUTHNOT AND Co. 


GrxaxpEns, 
ARBUTHNOT 
Dear Sirs,—We have been consulted by Baboo Girish Chandra Das anv Co. 
with reference to your having yesterday trespassed on his cargo boat, and 
taken forcible and wrongful possession of the 53 packages of goods landed 
therein, being the number of packages remaining undelivered out of 
102 packages of goods received from the Oriana, under instructions 
from Umesh Chandra Banerjee, who, as Iam informed, is a sirear in 
your employ, and as to the goods per Oriana a contractor with you 
for landing same. You were well aware that our client had a lien on 
such goods for the hire and demurrage of his boat in respect of 102 
packages, and must, therefore, have known that the act complained of 
was most unjustifiable. 
Our client states that you have taken 53 packages to the Custom 
House, and, no doubt, have entered them in your name, 
Under these circumstances, we ave instructed to inform you that, 
unless the said 53 packages are transferred from your name, or the 
name of such person or persons as you have caused the same to be 
entered in at the Custom House before 2 o'clock on Monday next, our 
client will take such proceedings in respect thereof, and also in respect 
of the illegal act above referred to, as he may be advised. 


(Sd.) JupcE anp Hecate. 


“No reply to this letter was received or sent, and no notice 
was taken of it. The defendants, without knowledge of the 
circumstances, except so far as Mr. D’Aubrey’s knowledge may 
be held to have been their knowledge, and so far as the letter 
of the 15th August may have conveyed knowledge to them, 
received the goods into their godown. I am of opinion, upon the 
evidence, that the plaintiff had such possession of the goods as 
to entitle him to maintain this action. 

“T find that, on the 29th July, the plaintiff had alien to the 
extent of rupees 165. I also find that a trespass was committed 
by Umesh Chandra Banerjee and Mr. D’Aubrey ; and that the 
defendants received the goods with only such ‘knowledge of the 
circumstances as above stated; and I hold that the plaintiff 
is entitled to receive the sum of rupees 165 as damages 
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1869 __ from the defendants, subject to the opinion of the High Court on 
Sates CHA: the point, whether the suit is maintainable against them. I think it 


e. isnot. It has been contended for the plaintiff that the defendants 


GILLANDERS, , é 
Areutnxor are liable on the ground yhat Mr. D’Aubrey was their servant; 


an Cer that, though he may have acted, as I find he did, without the orders 
and without other knowledge of the defendants than as aforesaid, 
he, nevertheless, held himself out as acting for the defendants ; 
that the goods were landed at the Custom House for and in the 
name of the defendants; that they were cleared and taken to 
the godown of the defendants, who were the consignees of the 
same; and that the defendants, therefore, had the benefit of the 
wrongful act; that notice of the wrongful seizure was immediately, 
namely, on the 5th August, served upon the defendants, yet they, 
with knowledge of the circumstances, never repudiated having 
trespassed on his (the plaintiff's) cargo boats, and taken forcible 
possession of the goods, and, therefore, they must be taken 
to have participated in and ratified the wrongful act. Iam, 
however, of opinion that the case came within the principle 
of the decision in Wilson v. Barker (1), and that the benefit 
of the illegal act to the defendants was too remote for them 
to be held liable. Umesh Chandra Banerjee was in my opinion 
the person immediately benefited. He was not the servant of 
the defendants, but was a landing sircar, employed by them 
occasionally under contracts, and by other merchants he had 
contracts with the firms, who employed him for landing their goods 
from the ships; and, by the terms of his contract with the defend- 
ants, he was bound to deliver the goods to the defendants in their 
godown; and had he failed in doing so, he would have been liable 
to the defendants as for a breach of contract. He was not 
entitled to any payment, until the goods were in the defendants’ 
godowns, The benefit to the defendants, if any, was not intended 
at the time of the trespass, and was secondary to that to Umesh 
Chandra Banerjee; and in my opinion too remote to make them 
liable in this action. I would, therefore, dismiss the suit, but I 
have consented to refer the following question for the opinion of 
the High Court, namely :— Under the circumstances stated, can 
the defendanis be held to be liable in damages to the plaintiff 
QQ) 4B. & A, 614. 
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for the acts of Umesh Chandra and Mr. D’Aubrey in wrong- _ 189 
fully and forcibly taking the goods out of the possession of the Giisx Caan- 


DRA Das 
plaintiff, on 14th August, whereby the plaintiff lost his lien in v 
7 GILLaNvers, 
respect of the hire for the carriage of the same ?” AnnoT ior 


Mr. Goodeve for the plaintiff contended, that the defendants 
were liable by reason of their subsequent ratification of the 
wrongful taking of the goods. The question was not whether 
the act was committed expressly for the benefit of the defend- 
ants at the time, but whether the defendants were’ in a situation 
at the time that the trespass was committed, to have authorised 
or commanded trespass, and afterwards derived an advantage 
from it. Here the defendants were in such situation in regard to 
both Umegh Chandra and D’Aubrey, and they derived a benefit 
by the wrongful act of U C and D, namely, U C received the 
goods into their godowns, without having had first to discharge the 
plaintiffs lien. He referred to Coke’s 4th Inst., section 317, and 
cited the following cases :— Hagedorn v. Oliverson (1), Hull vy. 
Pickersgill (2), The Eastern Counties Railway Company v. 
Broom (3), Roe v. The Birkenhead, Lancashire, and Cheshire 
Railway Company (4), Goff v. Great Northern Railway Com- 
pany (5), Giles v. Taff Vale Railway Company (6), Roe ex. d. 
Dean and Chapter of Rochester v. Pierce (7), Smith v. The 
Birmingham Gas Company (8), Buron v. Denman (9), Wilson 
v. Barker (10), Nicoll v. Glennie (11), Wright v. Crookes (12), 
Bloxholm v. Oldham, cited in case of Cooper v. Chilty (13), 
Wilson v. Tummon (14), Haseler v. Lemoyne (15), Barker vy. 
Braham (16), Woollen v. Wright (17), Vere v. Ashby (18), 
Ancona v. Marks (19), Blewitt y. Hill (20), Coleman v. 
Riches (21), Udell y. Atherton (22). 


(1) 2M. & 8, 485, (12) 1 Scott N. R., 685; 
(2) 1B. & B, 282, (13) 1 Bury, 22. 
(3) 6 Exch, 314. (14) 6 Scott N. R., 904, 
(4) 7 Exch., 36, (15) 5 Scott N, R., 530, 
(5) 80 L. J., Q. B., 148. (16) 3 Wilson, 36g, - 
(6) 2E. & B, s22. (17) 31 L. J., Exch, 513, 
(7) 2 Camp,, 96. (18) 10 B. & C., 288, 
(8) 1 Ad. & E., 526, (19) 7H. & N., 686, 
(9) 2 Exeh., 167, (20) 13 East, 12, 

(10) 4B. & A, 614. (21) 16 C.B.,, to4, 


U1) 1M. &&., 588, (22) 7H. & N,, 172, 
( 
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Mr. Marindin, contra, was stopped by the Court. 


Girish CHAN- 


pra Das 
oo 
GILLANDERS, 
ARBUTHNOT 
AND Co. 


[Pracoex, C. J., referring to the letter of Messrs. Judge and 

* Hechle, conveying notice to the defendants of the alleged trespass, 

called upon Mr. Goodeve to shew that it affected the defendants 

with sufficient knowledge of the wrongful act of Umesh Chandra 
and Mr. D’Aubrey to put them in a position to ratify that act.] 


Mr. Goodeve contended that, though the letter might, with 
advantage, have been more explicit, it was legally sufficient, and 
cited in support of such contention, Buron v. Denman (1), 
Haseler v. Lemoyne (2), Lewis v, Read (3), Freeman Vv. Rosher (4), 
and Collett v. Foster (5). 


The opinion of the High Court was delivered by 


Peacock, C. J.—This case has been very well argued by 
Mr. Goodeve, who has collected nearly all, the cases on the 
subject of ratification. But it appears to me that, on the facts 
found by the learned Judge of the Small Cause Court, he came 
to aright conclusion that the suit ought to be dismissed. He 
asks, “ under the circumstances stated, can the defendants be held 
to be liable in damages to the plaintiff for the acts of Umesh 
Chandra Banerjée and Mr. D’Aubrey in wrongfully and forcibly 
taking the goods out of the hands of the plaintiffon August 
14th, whereby the plaintiff lost his lien in respect of the hire 
for the carriage of the same?” It appears from the finding that 
Umesh Chandra was employed by the defendants to land certain 
goods from the ship Oriana, and the defendants would expect 
to find that those goods would be carried by Umesh Chandra to 
‘the Custom House, and that they would be so far dealt with that 
in their paying the duty, or having them passed as not liable to 
duty, they would be entitled to receive them into their godowns. 
But it is found that the plaintiff had acquired a lien on the 
goods in respect of the hire of a cargo boat, which he had let to 


(1) 2 Ex., 167. (4) 13 Ad. & EL, 780. 
(2) 5 Scott., N. S., 530, (5) 2H. & N., 356, 
(8) 18M. & W., 834. 
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Umesh Chandra for the purpose of landing the goods. There is 1809 
no doubt that Umesh Chandra and Mr. D’Aubrey committed a Ginn ae 
trespass in taking the goods out of the hands of the plaintiff; but Gates, 
it is clear, according to the finding, that trespass was committed sprees 
without the knowledge of the defendants, and without any 
authority from them. The question is whether the receipt of the 
goods by the defendants, under the circumstances found, amounted 
to a ratification of the trespass which Umesh Chandra and Mr, 
D’ Aubrey committed. « . 
It is found that the defendants, without knowledge of the 
circumstances (except so far as Mr. D’Aubrey’s knowledge 
may be held to have been their knowledge, and so far as the letter 
of the 15th of August 1868 may have conveyed knowledge to 
them) received the goods into their godowns. We may lay aside 
the knowledge of Mr. D’Aubrey, because I think his knowledge 
was not the knowledge of the defendants, and the question then 
resolves itself into this, whether the letter which was written on 
August 15th, 1868, did convey such knowledge to the defendants 
as would render their subsequent receipt of the goods a ratification 
by law of the trespass which had been committed. According 
to the finding which I have read verbatim, they had no knowledge 
whatever that Umesh Chandra had hired a cargo boat of 
the plaintiff, nor that anything was due to the plaintiff for 
such hire, nor that the plaintiff had acquired a lien on 
account of the goods. They did not even know that Mr. 
D’Aubrey and Umesh Chandra had taken the goods forcibly 
out of the plaintiff's possession. The letter does not state 
or inform them of the circumstances under which the goods 
had been taken out of the plaintiffs possession, but merely 
tells them that Messrs. Judge and Hechle, who were the 
plaintiffs attorneys, had been consulted with reference to 
the defendants having trespassed on his cargo boat, and taken 
forcible and wrongful possession of the goods. The letter tells 
them that they were well aware that the plaintiff had a lien on the 
goods for the hire and demurrage of his boat, and must have 
known that the act complained of was most unjustifiable, 
The defendants knew they had not committed any trespass on 
the plaintiffs cargo boat; and this letter gave them no such 
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1869 knowledge or. notice of the circumstances a8 rendered their 
Ginisa Chan- subsequent receipt of the goods a ratification of the trespass. 
Gia It might have put them to an inquiry as to the circumstances 
Agnurawor under which the goods had been taken; but they were not bound 

to make that inquiry, and the fact of their not inquiring could 
not convert their subsequent receipt of the goods, without know- 
ledge of the real state of facts, into a ratification of what they 
did not know. There is no finding that they did inquire; 
on the contrary, there is a finding that they received the _ 
goods without knowing of the seizure. Our answer to the 
Judge of the Small Cause Court will be that he was right in 
dismissing the suit; and that, under the circumstances, there was 
no ratification by the defendants, and that the defendants are not 
liable. We think that the plaintiff, having failed ought to pay the 
costs which have been incurred in reserving the question, and stat~ 
ing the same for the opinion of this Court, and otherwise arising 
thereout or connected therewith, such costs to be taxed by the 
Taxing Officer of this Court on a reasonable scale. 


Attorney for the plaintiff: Mr. Hechle. 
Attorneys for defendants: Messrs. Stack, Collis, and Mirfield. 


Before Mr. Justice Phear. 
ANDREWS ». JOAKIM. 


Will—Bequest-—~ Masses. 
1859 
Feby. 23. A bequest in a will of a sum of money for the performance of masses in Calcutta 


is valid. ‘ 

Das Merces v. Cones (1) followed, and its application extended. 

THis was a special case submitted for the opinion of the High 
Court, under section 328 of Act VIIL of 1859. The material 
facts are as follows:—One John Cooper Owen died on the 4th 
November 1856, leaving a will dated the 21st August 1846, 
which, among other provisions, contained the following bequest:— 
« And I do hereby further direct that my said trustee (the defend- 
ant) do from and out of my said personal estate lay out and 
invest in his name, upon Government Securities, the sum of 

(1) 2 Hyde, 65. 


4 
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Company’s rupees four thousand, and do pay and apply the 
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interest thereof for the performing of masses in Calcutta.” He AxDhEws 


also disposed of the residue of his property as follows :—« And 
I do hereby further direct that the residue of my said personal 
estate shall, as soon as conveniently may, after the decease of 
my said beloved wife, be equally divided by my said trustee 
‘petween the children of my brothers, William Cooper and James 
Cooper, and of my cousin, Benjamin Page, all at the ‘present 
time residing in Great Britain, for their own absolute use and 
benefit réspectively.” The plaintiffs were the residuary legatees, 
and the defendant was the trustee and executor under the will. 
Probate was taken out by the widow, who died on the 26th August 
1867, and by the defendant. The widow was an East Indian 
Portuguese and a Roman Catholic. Theiestatorwas a European 
British-born subject, having been born of English parents in the 
city of London, or the suburbs thereof. He was possessed of 
landed property in Calcutta and in the zilla of the 24-Pergun- 
nas, and was originally a Protestant, and it was not known that 
he ever became a convert to the Roman Catholic faith, 

The question submitted for the opinion of the Court was, 
whether the bequest of the rupecs 4,000 contained in the will of 
the said testator, to be expended in masseg in Calcutta, was 
a valid one. 


Mr. Woodroffe.~The word mass is not exclusively applied to 
Roman Catholicism, but to any service in which there is a dis- 
missal with a blessing. Prayers for the dead are not forbidden: 
Breeks v. Woolfrey (1). The Statute against superstitions does 
not extend to this country: Das Merces vy. Cones (2). 


Mr. Marindin.—The testator uses the word mass in the sense 
of a Roman Catholic mass. A man marrying a Roman Catholic 
lady, would probably use it in no other sense, The case of 
Breeks v. Woolfrey (1) was a criminal matter, which merely 
decided that prayers for the dead is not.a penal offence. A 
bequest for purposes of this kind is void: West v. Shut 


(1) Curteis, sgo, (2) 2 Hyde, 65. 
21—K 


Joakim. 
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1809 _tleworth (1). In re Blundel?s Trusts (2), Das Merces v. 

Axonews Cones is distinguishable from this; for there the testator was 

Joaxur. not only domiciled, but born in this country, and no fixed 
law of superstitious uses is laid down in that case. Here 
the testator was born in England, and has been subject to 
the English law; and the mere fact of his having acquired a 
domicile in Calcutta, does not exempt him from that law. In the 
case of The Attorney-General v. Stewart (3), the Statute of 
Mortmain was held not to apply to a colony, but that is one of 
the Statutes arising out of the tenure of land, which was intend- 
ed to be merely local. Read v. Hodgens (4) seems to support the 
contention that the law on this point was merely local, but the 
Statute of superstitious uses was passed after the period at which 

. the Act was passed, by which English law was introduced into 
Ireland. See the case of The Secretary of State v. The Admi- 
nistrator-General of Bengal (5). 


Mr. Woodroffe in reply.—Statutes of very general and wide- 
spread importance, such as alienage, are on that ground extended. 
to the colonies, but still Act of Edward VI., for making void gifts 
tp superstitious uses, was of narrower and merely local import- 
ance, and would not be extended to this country. The case of The 
Attorney-General y. Stewart (3) decided this in the case of 
Mortmain. And other Statutes intended to have merely local 
effect, have been held not to extend to the colonies, Rez v. 
Vaughan (6). Ina case in the late Supreme Court, Cochrane 
v. Sandes (7), a bequest of this kind was held to be valid. 


Prear, J.—On a full consideration of this case, it seems 
to me that the only question which I have to decide is, whether or 
not there is a law of State policy operating to restrain the testator 
making this disposition of his property. The matter before me is 
not matter of mere private right, which may depend on special law 
applicable to individuals taken apart from the rest of the 


(1) 2M. & K,, 684, (5) BL. R. (0. C), 87. 
(2) 30 Beav., 360., (6) 4 Burr. 2500, per Lord Mansfield, 
(3) 2 Mer., 143. (7) Unreported ; dated March 1868. 


(4) 7 Ir, Eq. Rep.. 17. 
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community. It appears to me that, if there exists such a law as 1869 
is contended for, in order to defeat the disposition of the testator, ANDEEWS 
it must be applicable to the whole community, and not toa section Joaxm 
of it here. Now, in the case of Das Merces v. Cones (1), it has 

been held by this Court that there is no such law operating in 

the case of a testator who was born and died in Caleutte, I think 

that this decision in effect concludes the present case, unless I 

think it- ought not to be followed. I have had no reason given 

to me for impeaching that decision; and though I am not in strict- 

ness bound perhaps to follow the decision of a single Judge 

sitting in a capacity that would only render his decision co- 
ordinate with my own, I should, of course, in all cases, consider 

it extremely improper to maintain, by adecision of mine, a law 

which had been decided against by one of my colleagues, I do 

not think Mr. Marindin went the length of asking me to do 50, 

and I feel it right to add that, so far as I have been able to look 

into the case and the decision, that it meets with my concurrence, 

I believe I have only to answer a question, and my answer will 

be given in the terms of the special case. I shall, therefore, 
declare that, in the opinion of the Court, the sum of Re, 4,000 
bequeathed to be expended in masses in Calcutta is a valid one. 


” 


Before Sir Barnes Peacock, Kt., C. J., and Mr. Justice Macpherson, 


In tH MATreR or Tue Inpran RecistraTion Act, 1866, AND IN THE MATTER 


1869 
or LACHMIPAT SING DOGAR ROY BAHADUR anp OTHERS, 


April 7, 





Bond—Instalment—Act XX. of 1866— Registration. 


A bond, payable by instalments, stipulated that, in case of default in payment of 
two successive instalments, the whole amount secured should become due, Heid, 
that a petition in a summary way could not be presented under section 58 of Act 
XX, of 1866, 

Tis was an appeal from an order refusing a petition presented 
in accordance with section 53 of Act XX. of 1866. The peti~ 
tion stated that, on the 16th February 1868, Dhansuk Das 
Bengani and Raghabchand Bengani executed at Calcutta, in 
favor of the petitioner, a Bengali bond, or instrument of kist- | 


(1) 2 Hyde, 65, . 
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is69__bandi, whereby they agreed to pay the sum of rupees 16,973 


AN SW MASE and 6 annas, by certain instalments therein mentioned: the 
Tantay titrate first of which, for rupees 1,250, was payable on the 12th day 
1866, 0,2 of April last; and the second, for rupees 625, was payable 
THE MAI 

og Lacuna on the 15th day of October last, and it was by the said instru- 

ANG ATE = . . 

Rov Bauaninment provided that, in case of default in payment of two suc- 
AND OFHERS. 





cessive instalments, the whole amount secured was to become 
due, and the petitioner was to be at liberty to enforce payment 
thereof. 

The instrument was specially registered under the provisions 


15 May, 1869, 


of the Indian Registration Act, 1866. Dhansuk Das Bengani and ~ ° 


Raghabchand Bengani made default in payment of the first two 
instalments, and the whole amount secured by the said instrument 
being unsatisfied, the petitioner prayed for a decree against the 
said Dhansuk Das and Raghabchand Bengani for the sum of 
rupees 16,973 and 6 annas, with interest at the rate of six per 
cent. per annum, from this date to realization, and also for costs 
to be taxed by the Taxing Officer of this Hon’ble Court under 
scale No. 1, with interest at the rate of six per cent. per annum, 
from taxation until realization. 


Puear, J.—In this case it cannot be known without evidence, 
-besides the deed, whether or not the contingency has happened 
upon the occurrence of which the whole’ debt sought to be 
recovered becomes due. I do not think the Act applies when the 
plaintiffs’ claim requires other proofs than that which is furnished 
* by the registered deed. I, therefore, refuse to receive the peti- 
tion. 
The petitioner appealed. 


Mr. Woodroffe for the appellant contended, that the produc- 
tion of the bond was sufficient evidence that the two instalments 
had not been paid. The bond had been registered under section 
52 of Act XX. of 1866; and when produced with the record, 
the petitioner was entitled to adecree. It has been held that, 
where a person had made a bond and died, his heir could not peti- 
tion in a summary way; but here both the obligor and obligee are 
alive, and there is no question of succession. If the judgment 
of the Court below is correct, a decree on a simple money bond 


1. Law Reports, 
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cannot be given. Kristo Kishore Ghose v. Brojonath Mozoom- 1869 
dar (1). {PEacock, C. J., referred to a case in which it had been a BUNS ie 





held that the heir of obligor was not bound by an agreement Invray Recis- 
TRATION AcT, 


recorded in a bond under Act XX. of 1866. Rum Narain Doss 1866, AND iN 


Tite MATTER 
Biswas vy. Sreemunth Poddar (2), and to another in which a sum- or Lactanipag 
. . . ING DOGAR 
mary application under Act XX. of 1866, by the assignee of Roy Ranapue 
. AND OTHERS, 

an obligor was refused. Gaur Mohan Das v. Ram Rup Mazum- 


dar (3).] 


Peracocx, C. J.--It appears to me that the judgment of Mr. 
- Justice Phear is correct. Section 53 of Act XX. of 1866 says, 
the petition may be presented “ within one year from the date 
on which the amount becomes payable, or where the amount 
“is payable by instalments within one year from the date on 
“which any instalment becomes payable.” There are two 
classes of cases mentioned in the section: one, where the whole 
amount becomes due; and the other, where any instalment, 
when the amount is payable by instalments, becomes due, but the 
third case is not mentioned, viz. where the whole amount of a 
bond, payable by instalments, becomes due through an instal- 
ment not having been paid. The section goes on to say that the 
petition may be presented “ to any Court, which would have had 
“jurisdiction to try a regular suit on such obligation for the 
“amount secured thereby, or for the instalment sought to be 
* recovered.” 

It appears to me that, where the bond is payable by instalments, 
the obligee can only sue for any instalment within one year after 
it becomes due. Suppose he had sucd for payment, not only of 
the instalment due on the 30th day of Aswin 1275, but also for 
all the instalments, this could not fall within the words « instal- 
ment sought to be recovered.” I do not think the parties to a 
bond can so far alter the rules of evidence, as to be able to re- 
cover moncy actually paid, merely because the amount has not 
heen indorsed on the bond. If they had stipulated that every 
instalment, when paid, should be indorsed on the bond, then the 
non-indorsement of any instalment would be primé facie evidence 


(1) 6 W.R,, 8. 0.0. Ref, 11. @) I BL R,(A. G) 42. 


(2) 9 W.R., 498, 
228 
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1809 __ that that instalment had not been paid. But in a suit I have no 
ieee doubt that, notwithstanding the stipulation in the bond, the Court 


Ixvran Reots- could have inquired.whether the money had been paid or not. 
TRATION ACT, 


1866, anD ix’ Suppose by some fraud the defendant having paid the instalment, 
or {acumirar the petitioner refused to indorse the payment on the bond, and 
Poe eee had then brought a suit to recover, not only that instalment, but 

AND OTHERS. Other instalments also; the Court could have inquired whether 

the instalment had been paid or not, and could have received 
evidence on that point, notwithstanding the indorsement had 
not been made. See the case of Doolee Chand v. Joogul Sing (1). 
Assuming that the Court might enter into this question, there 
might be conflicting evidence as to whether or not the instalment 
had been paid. If the evidence had been gone into, an appeal 
would lie; butif the Judge decided that the money had not been 
paid, no appeal would lie under section 53 of Act XX. of 1866. 
We should not, therefore, increase the summary remedy given 
by section 53, by extending it to cases not within it. The appeal 
must be dismissed. 


Macruerson, J.,—concurred. 


Attorneys for the appellants :—Messrs. Beeby and Rutter. 


Before Sir Barnes Peacock, Kt., Chief Justice, and Mr. Justice Macpherson. 


1869 BIHARILAL (Arretiant) v». MADHUSUDAN KUNDU (Resronvenr.) 


March 10. Contract~-Non-acceptance. 


The plaintiff entered into a contract with the defendant to deliver sulphur, to 
be imported by the ship Michael Angelo. No sulphur arrived by the Michael Angelo 
consigned to the plaintiff, and he procured it elsewhere, but the defendant refused to 
accept it. In an action for non-acceptance, held, that the defeydant was not bound 
to accept sulphur not imported by the Michael Angelo. 

Tre facts of the case are fully stated in the judgment of the 
Court below (2). 

In appeal, it was contended inter alia, that the learned Judge 
was in error in holding, that a contract for sale of goods to arrive 
by a certain ship or vessel is satisfied by the delivery of like goods, 


(1) 8 W. RB, 466, Q) 2B. L.B,8.N, 9. 
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out of another ship or vessel to the extent contracted for, either 
wholly or inspart ; that the damages awarded were excessive ; 
that the plaintiffs ought not to have been awarded the costs 
of suit. 


Mr. Woodroffe, for the appellant, contended, that this was a 
sale of specific goods, and that it was a condition precedent 
that the sulphur contracted for should have come by the Michael 
Angelo, and that the contract was not satisfied by providing 
goods by any other vessel. 


Mr. Graham for the respondent.—This was nota sale of specific 
goods, and it was not essential that the goods should come 
in the Michael Angelo, The contract was merely to deliver a 
certain quantity of sulphur ata certain rate and in a certain 
time. That it should be brought by a particular ship, was not 
of the essence of the contract, but was only inserted by way of 
description. It appears from the Ist paragraph of the defendant’s 
written statement, that he was not desirous of having the sulphur 
by any particular ship, so that he got it at all at the time fixed, 
It was not a condition precedent: Bhu v. Burness, per Williams, 
J. (1). Those words are an independent stipulation, asin Neill v. 
Whithworth, (2). The plaintiffs were bound to supply sulphur, 
though none arrived by the Michael Angelo: Halev. Rawson (3), 
The mention of the shipis merely to fix the time for delivery. 


Mr. Woodroffe, in reply.—The case of Hale v. Rawson is not 
an authority on the point for which it was cited, see per Williams, 
J. in that ‘case (4). This contract was to deliver sulphur, on the 
condition that the Michael Angelo arrived with the sulphur on 
board, as in the case of Johnson v. Macdonald (5); Fischel v. 
Scott (6); Gorissen v. Perrin (7) {Peacocs, C. J., referred 
to Lovatt v. Hamilton (8).] 


(1) 3B. & S., 753. (5) 9M. & W., 600. 
(2) 34L.9,6.P., 155, (6) 156. B., 69, 
(3) 40. B, N.S, 85. + (7) 2C.B, N.S, 681. 


(4) 3B. & S., 95 & 96. (8) 5 M. & W,, 639, 
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___ 1868 The judgment of the Court was delivered by 
BmsaRivaL . 
” 

MiannexeDax Peacock, C. J.—It appears to me that this case is different 
from that of Hale v. Rawson (1), inasmuch as in that case the 
contract was not to sell tallow to arrive by the Countess of 
Elgin, but merely so much tallow to be delivered on the safe 
arrival of the Countess of Elgin. 

In this case, the contract was for the sale of. goods to be im- 
ported by the Michael Angelo, and the goods which the defend- 
ant agreed to purchase were to be delivered on the day on 
which they should be landed at the Custom House. It clearly, 
therefore, was not a contract to purchase any 226 barrels of 
sulphur to be delivered, on the date on which they should arrive, 
without reference to the ship in which they should arrive. If 
the contract was to purchase 226 barrels of sulphur to be deli- 
yered on the date on which they should be landed at the Custom 
House, the delivery might be extended to any period. If the 
Michael Angelo had arrived with sulphur on board at .a time 
when there was a rising market, the plaintiff would not have 
been bound to deliver those goods to the defendant, if the con- 
tract was a contract simply for the delivery of 226 barrels of 
sulphur; and, instead of delivering those, he might have waited 
and delivered 226 barrels from some other ship when there was a 
falling market. 

Again, the defendant contracted to take 226 barrels of 
sulphur from the Michael Angelo, weighing 1100 maunds, more 
or less. But if that was not a contract for the goods to arrive 
by the Michael Angelo, the plaintiff might have compelled the 
defendant to take 226 barrels from some other ship, provided 
they should weigh only 1100 maunds, more or less, though they 
might weigh morc than any 226 barrels by the Michael Angelo, 
and this, though the market was a falling one. 

It is contended that the meaning of tliis contract was to pur- 
chase 226 barrels of sulphur to be delivered on the date on which 
sulphur should be landed from the Michael Angelo, but I can- 
not read the contract in that way. If the landing of goods from 
thé Michael Angelo, was referred to merely to fix the time of the 

0) 40.B,N. 8, 85, 
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dclivery of the goods which the defendant contracted to pur- 
chase, it would be quite immaterial whether the landing was a 
landing of sulphur or of any thing else. . Inasmuch, therefore, 
as the time of the delivery of the goods and the weight, more or 
less, of the goods to be delivered had reference to goods to be 
landed from the Michael Angelo, it appears to me that the 
defendant, under the terms of his contract, was not bound to 
accept goods imported by any other ship and to have merely the 
time of payment regulated by the time of the delivery of the 
cargo of the Michael Angelo. 

According to the case of Johnson vy. Macdonell (1), the plain- 
tiff would not have been bound to perform his part of the con- 


. tract if the sulphur on board the Michael Angelo had been lost 


on the voyage; and if he would not have been so bound, it ap- 
pears clear, that he cannot compel the defendant to accept goods 
imported by any other vessel. We have to construe the contract, 
which the parties entered into, and not to bind them to do some- 
thing elee which they might have contracted to do, if they had 
thought fit, but which they did not contract to do. 

It is not very material, but it appears to me that the plaintiff's 
own evidence, and the correspondence in the case, shew that the 
plaintiff himself originally put the same construction upon the 
contract, as I now do. 

I am. of opinion that the decision ought to be reversed, and 
the plaintiff's suit dismissed with costs of suit, and of this appeal 
to be taxed according to Scale No. 2. The money brought into 
the Court for the purpose of staying execution to be paid out. 


MacrueErson, J.—I am of the same opinion. 
Attorney for the appellant: Baboe D. C. Dutt. 


Attorneys for the repondent : Messrs. Barrow § Co. 


(1) 9 M. & W., 600. 
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Before Sir Barnes Peacock, Kt., Chief Justice, and Mr. Justice Macpherson. 


KNOWLES (Aprrexiant) v. THE NATIONAL BANK OF INDIA 


(Responpent.) 


Shares— Blank Transfer— Cause of Action. 


Shares in the National Bank were sold by the allottee, and a transfer in the form 
required by the articles of association of the Bank was executed, but no name was 
inserted as transferee. The purchaser pledged them with the I. P. L. and China 
Bank, and deposited with them the blank transfer. This Bank applied to the 
National Bank, without producing a letter from the pledgor to register their lien, 
and on its refusal, sold the shares to the plaintiff, and delivered to him the transfer 
also in blank. The plaintiff inserted his own name in the transfer, and requested 
the National Bank to register the shares in his name. 7 

In an action against the National Bank, to recover the price of the shares, held, that 
they were justified in refusing to register. 

Held also, that the plaintiff, having received back from his vendors the price of 
his shares, had no cause of action. : 


Tus was a suit to recover Rs. 13,500, as loss, which the 
plaintiff had sustained by reason of the refusal of the defendants 
to register him as owner of certain shares, of which he alleged 
he had become possessed by transfer. 

The facts of the case are fully set out in the judgment of the 
lower Court, which was as follows :— 


Margsy, J.--In this case, it appears that in the year 1863, 
250 shares in the Calcutta City Banking Corporation Limited 
were allotted to certain persons carrying on business, as Messrs. 
Byramji Cama & Co. In order to meet a rule of the Company, 
which required that the shares should stand in the name of an 
individual, and not of a firm, the certificates of the shares were, 
at the request of Messrs. Byramji Cama & Co., made out in 
the name of Dhanjibhai Byramji Mehta, their manager. Subse- 
quently the name of the Banking Corporation was altered to 
“The National Bank of India Limited,” and by that name the 
Bank is made defendant in this suit. In March 1865, the Bank 
purchased billsof Byramji Cama & Co.,to a large amount, which 
bills fell due on the 3rd June, 1865. 

On the 27th April 1865, fifty of the shares allotted to Dhan- 
jibhai Byramji Mehta were sold to one Tincowri Das, and Dhan- 
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jibhai Byramji Mehta executed and delivered to Tigeowri Das _ 1809 
a transfer in the form required by the Articles of Association of  Knowus 
the Bank, but did not insert therein the name of any person as Tag Narionas 
transferee. Innis, 
Tincowri Das, subsequently, pledged these fifty shares with 
the India Peninsular London and China Bank, and at the same 
time deposited with this Bank the blank tranafer, Subsequently 
the same Bank sold the shares to the plaintiff, and delivered to 
him the blank transfer which they had received from Tincowri 
Das. The plaintiff thereupon inserted his own name in the trans- 
fer, and, on the 29th of May 1865, requested the Bank to regis- 
ter the shares in his name which they refused to do. The plain- 
tiff thereupon brought this suit to recover damages, claiming 
rupees 13,500, the price which he had paid for the shares. 
The issue which it has been agreed that I am to try is, whether, 
under the circumstances of the case, the defendants were justifi- 
ed in refusing to register the shares. Now the first question 
which arises in determining this issue, is whether _the shares 
became the property of the plaintiff I am clearly of opinion 
that they did. I take precisely the same view of the position of 
the plaintiff in this ease as was taken by the Cuurt of Ex. Ch., in 
England of the position of the defendant, in Walker v. Bartlett (1) 
In that case Bartlett was the transferee of shares, holding a 
blank transfer, and Wightman, J., delivering the judgment of 
the Court, says, that Walker by the delivery of the blank trans- 
fer to Bartlett, had done all that it was incumbent upon him to 
do, or that he could do, to pass the property in the shares to 
Bartlett who, upon the receipt of it, became potentially the 
owner of the shares, and might have made his title perfect atuny 
time by filling up the transfer. The only difference in this case 
is, that the plaintiff is not the first transferee, but that, in my 
opifion, in no way. affects his position, and he haa perfected his 
title by inserting his own name in the transfer, ; 
The defendants, therefore, must base their refusal to register 
on some one of the Articles of Association of the Company, and_ 
for this purpose they rely on Articles 8 and 14, 


(1) 18. ©. B., 845, 
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Article 8 provides as follows :— 
So long as the whole amount of each share shall not have 


Ti Nartonat, been fully paid up, no shareholder shall transfer any share 


BANK OF 
Txpia, 


“without the consent of the Board of Directors first had; any 
“shareholder desirous of selling or transferring any share or 
“ shares in the said Company not fully paid up, shall give notice 
“in writing to the manager of the said Company of such his 
“ desire, stating the name of the intended transferee, and the 
© Directors shall forthwith, in their discretion, accept or reject 
“ such application, and signify the same within reasonable time 
“ to the intending transferee. 

Article 14 provides that 

“ So long as any share shall not be fully paid up, the holder 
* of any such share shall not be entitled to pledge or mortgage 
“ the same, without the assent in writing of the Board of Direct- 
“ors who may, in their discretion, refuse to allow such pledge 
“or mortgage without assigning any cause or reason. The 
“party pledging or mortgaging any sharés in the Company, 
“shall not forfeit any of the rights, nor be exempted from any 
“ liability aa a shareholder, nor shall the pledgee or transferee 
“acquire the rights of, or be liableas ashareholder. A book shall 
“be kept by the Company in which shall be registered all mort- 
“ gages or pledges of shares, and a certificate of the registration 
“ of any such mortgage or pledge shall be granted to the mort- 
“ gagee or pledgee of any share on application to the manager. 

It is admitted that the shares are not fully paid up, and that 


‘no consent of the Board of Directors has been given to the 


transferee, and that no notice of the desire of Dhanjibhai 
Byramji Mehta to sell the shares was given to the manager, 
The Directors, therefore, have never had any opportunity of 
accepting or rejecting the application in strict accordance with 
the rule, and, under any circumstances, they contend that it ‘lies 
in their unfettered discretion to accept or reject the transfer, 

On the other hand, for the plaintiff it is contended, that the 
Directors can only exercise their discretion in a reasonable 
manner for the purpose intended by the clause; that thé real 
object of that clause was obviously to protect the Company in 
respect of any liabilities which the actual shareholder on being 
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registered might have himself incurred, and that they-cannot use 1868 
this power to protect themselves in respect of liabilities of other RNOWLES 
persons; that Dhanjibhai Byramji Mehta is under no liability Tag NArionas. 
to the Company, and that as appears by the letter of the 31st Innta’ 
May (1), set out in the defendant’s written statement, the object 

of the Company is to secure themselves in respect of their claim 

against Byramji Cama and Company. 


‘ 


That this last was the object of the Company is clear, and I 
go with the plaintiff to this extent, that the Directors cannot 
use their power of refusal arbitrarily, and also that if it were 
necessary, in order to support their refusal to show that they 
had a claim against the shareholder, it is not sufficient to shew 
a claim against a person for whom the shareholder is a trustee, 
But it seems to me that under this rule, the Directors were not 
limited to any one ground of refusal. It may have been the 
principal object of the clause to secure the Company in respeéct 
of liabilities incurred by the shareholder himeelf, but the prohi- 
bition against trihsfer, without the consent of the Directors, is 
absolute and general, and it appears to me that holding such a 
power as clause 8 confers upon them, the Directors were not only 
at liberty, but bound to consider whether or not the transfer asked 
for would be beneficial to the Company whose interest they 
represent, In this case itis obvious it would not, and it appears 
to me, therefore, that they had the power to refuse, and were jus- 
tified in refusing to transfer these shares, The case of the 
plaintiff is, no doubt, a hard one, but it is a hardship which must: 
be endured by all persons who buy under a defective title. 
It is unnecessary to consider the other clauses that have been 
referred to, on the grounds above stated. I think the suit must be 
dismissed with costs. 


(1) From R. O. Sawers, Manager of the 
National Bank, to H. Knowles. 


May 31st 1865. 


Referring to your letter of 29th instant, 
handing Certificates for 50 shares in the 
Capital Stock of this Bank Nos. 2904 and 
2953 standing in name of Dhanjibhai 
Byramji Mehta, I have to inform you 


that, as it is believed, the above-men tioned, 


shares are not the Property of Mr. D. B, ° 


Mchta, but of Messrs. Byramji Cama 
and co., against which firm this Bank bas 
a claim, my Directors acting under advise 
of the Bank’s solicitors, decline, under 
Present circumstances to transfer the 
shares. I accordingly retnrn the shares, 
certificates, and relative transfer deeds, 
- 23—-E 
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1869 From this decision the plaintiff appealed on the grounds; Ist, 
Kxowtes that the Bank was not justified in refusing to register the transfer 
AES NATIONAL to the plaintiff; 2nd, that the Bank had notice of the transfer to the 
Inpua. plaintiff, and was bound to hold the shares for his benefit; 3rd, 
that the Bank had waived any right to require the assent of 

_ the Directors to the transfer; 4h, that the Bank having posseased 
themselves of the shares, with notice of the plaintifi’s right, be- 


came a trustee for the plaintiff. . 


Mr. Kennedy (Mr. Evans with him for the appellant).—It was 
not necessary that the transfer here should be by deed, as in the 
case of Hibblewhite v. MaMorine (1). A refusal to register 
must be for some good reason, and is not to be exercised arbitra- 
Tily: Weston’s cage (2). It cannot be exercised for the purpose 
of previously obtaining payment of a debt; Pinkett v. Wright (3) 
and the Company do not here exercise it for the purpose of ex- 
cluding an improper person which would be a good ground (4). 
As to discretion in refusing, Robinson v. Chartered Bank (5). 


Mr. Woodroffe (Mr. Marindin with him) contended, that 
the shares never were the property of the plaintiff. By Act: 
XIX. of 1857, section 18, under which the Bank was re- 
gistered (6), the document of transfer must be executed both 
by the transferer and transferee, and this not having been 
done, the transfer was void. 

it then appeared that the name of the plaintiff had been erased 
from the document of transfer, and Mr. Woodroffe was stopped 
by the Court, as it appeared, that the plaintiff had received 
“back rupees 13,500, the amount he had paid for the shares 
from the Indian Peninsular London and China Bank, and had 
no interest entitling him to sue. . 

Mr. Kennedy in reply. 


t 


(1) 6 M. W., 200.” marked F in the schedule hereto, or to 
¢ 2) 6L. R. Eq., 288. the like effect, and shall be executed both 
(3) 2 Hare., 120. by the transferer and transferee; the 
(4) J6., 133. transferer shall be deemed to remain a 
(5) 1 L. R. Eq., 32. holder of such share until the name of 


(6) Section 18. The transfer of any the transferee is entered in the register 
share in the Company shalibe inthe form book in respect thereof. 
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Peacock, C. J.—It appears to me that the judgment in thie 1869 
case ought to be affirmed. Even, if the Directors were not justi- Kyowins 
fied in refusing to register Mr. Knowles as the transferee of the TaxNamonat 

é Bank oF 
shares in question, it appears that, after the refusal, Mr. Knowles “Ino. 
received back from the Indian Peninsular London and China 
Bank, the sum of rupees 13,500, being the amount of the purchase- 
money, which he had paid to the Bank, and he thereby relinquish- 
ed in favor of the said Indian Peninsular London and China 
Bank all the right and interest he had to the said shares, the 
scrip certificates of which he handed over to the said Bank: and he 
agreed to accept the amount of rupees 13,500 asin full satisfaction 
of all claim or demand by him against them, whither in respect of 
the said shares or otherwise. It is clear, then, that even if Mr, 
Knowles had a cause of action against the defendants, he ceased 
to have been damaged long before he commenced this suit. 

But I am of opinion that Mr. Justice Markby was right. 

The Directors of the defendant Bank had very good ground for 
refusing to register the transfer to Mr. Knowles. It appears 
that prior to the 2nd May 1865, the Indian Peninsular London 
and China Bank applied to the Directors of the National Bank 
to register their lien over the shares, and that the N. ational Bank 
wrote in answer to the application, stating that before they could 
comply with the request, they would thank the Indian Penin- 
sular Bank to furnish them with a letter of pledge from the pledgee 
(intending I presume the pledgor) who must be registered in 
their books as the proprietor of the shares. 

The certificate of shares had originally been issued to Mr. 
Dhanjibhai Byramji Mehta, but that had been done at .the 
request and for the benefit of Messrs. Cama and Co., in whose 
office he was employed. Messrs. Cama were indebted to the 
National Bank ; and if the shares had been pledged to the Indian 

. Peninsular London and China Bank by or for the benefit 
of Messrs. Cama, the National Bank had a very good ground - 
for refusing to register the shares in the name of the Indian 
Peninsular London and China Bank, until they were satisfied 
that the Indian Peninsular London and China Bank held 
them from a person who had bona fide purchased them from 
Mehta. They were clearly justified in refusing to acknow- 
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1889 ledge the pledge until they were informed of the circum- 
 Krowne stances under which it was made. The Indian Peninsular 
TagNarionat London and China Bank never gave them any satisfactory answer 

Inpa. _ as to the pledge of the 50 shares to which this suit relates; but, 
instead of doing so, they on 29th May 1865 acquainted the 
National Bank that they had disposed of the shares, the transfer 
being to Mr. Knowles. Whether Mr. Knowles was informed 
of the refusal to register, without further explanation, does not 
appear. 

The National Bank were perfectly justified in refusing to 
transfer to the name of Mr. Kuowles, until they knew who the 
persons were who pledged them to the Indian Peninsular London 
and China Bank. Mr. Knowles, therefore, acquired no cause of 

eaction in consequence of the refusal; and, instead of at once 
bringing an action for the refusal, he appears to have returned the 
shares to the Indian Peninsular London and China Bank, and to 
have received back his purchase-money, We do not know exactly 
what took place between Mr. Knowles and the Indian Peninsular 
London and China Bank in July 1866; but we do know that 
nearly two years before this action was commenced, the Indian 
Peninsular London and China Bank returned to Mr. Knowles all 
the money which he had given them for the shares, and that Mr. 
Knowles relinquished the shares to them. The deed of transfer 
was cancelled, and Mr. Knowles’ name was struck out in the 
instrument of transfer. Mr. Knowles has not any cause of 
action against the National Bank, and the Indian Peninsular 
London and China Bank .cannot sue ip his name to recover the 
amount for which they sold the shares to him after the National 
Bank had refused to register their claim, and which money they 
returned to Knowles taking the shares back. 

It appears to me that the appeal must be dismissed with costs. 





Macrnerson, J.—I am of the same opinion. 
Attorneys for the appellant: Messrs. Carruthers and Co. 


Attorneys for the respondent: Messrs. Berners and Co. 
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Before Sir Barnes Peacock, Kt., C. J.,and Mr. Justice Macpherson, 
GOMEZ (Aevenanr) v. YOUNG anv oruxrs (Resroxpenrs.)* 
Promissory Note—Interest—Stamp—Act X. of 1862, 8. 22. 


A promissory note is sufficiently stamped, if the stamp covers the principal sum 
named in the note, without reference to the interest. 


TuHI8 was a suit to recover Rs, 1864, the principal and inter- 


est due ona promissory note made by the defendants in favor 
of the plaintiff The promissory note in question purported 
to be for the payment “to the plaintiff, 12 months after date 
of Rs. 1,000, withinterest thereon at the rate of 3 per cent. per 
mensem from the date thereof.” The defendants, in their written 
statement, objected that the note was insufficiently stamped, on 
the ground that the stamp should have been of eufficient value 
to cover the amount of both the principal and interest. 


Puear, J.—After giving the best consideration I can to the 
words of the Act, and after some consultation with one of my 
brother Judges, I am of opinion that section 22 of Act X. of 
1862 applies to the promissory note in this case. This promis- 
sory note is clearly equivalent to a bill of exchange ; for itisa 
negotiable instrument payable to order, and if endorsed, it would 
be strictly an order for money within the words of the section. 
But had [ thought otherwise, inasmuch as the words of sections 
15 and 17 are entirely permissive, I should not have exercised 
the discretion reposed in the Court by those sections in favor of 
a promissory note so exactly resembling a bill of exchange and, 
therefore, as I think within the mischief provided against by 
section 22, unless I was satisfied that the case was one of an 
exceptional character—and as to that, I have no evidence before 
me—to make me think this case is essentially different from the 
ordinary run of suits brought on, promissory notes. 

Ihave already said in the course of the case that I consider 
the note insufficiently stamped. I come to this conclusion, 
because I am of opinion that the interest which became due at 
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isée9__ the date of maturity, must, for purposes of estimating the stamp, 
Gomez be added to the amount which isin terms secured by the note, 
Youre. otherwise the revenue might be materially defrauded by the sim- 
ple expedient of obligations to pay money at a future date being 
drawn in a form, which makes a large portion of the debt take 
the shape of interest. I, therefore, feel bound to reject this pro- 
missory note as evidence ; and as that is the sole foundation of 

plaintiff's suit, that suit must be dismissed, but without costs. 

From this decision the plaintiff appealed. 


Mr. Woodroffe (Mr. Mendes with him) for the appellant.—If 
® promissory note comes at all within Act X. of 1862, under 
section 22 of the Act, the proper amount of the stamp should 
be with reference only to the principal, and net with reference to 
the principal and interest. There is one case decided on the 
Indian Act, Taracknath Palit v. Gladstone (1). On the English 
Act 55, George IIL, c. 184, there have been several: Pruessing 
v. Jag (2); Israel v. Benjamin(3); Wills v. Noott (4); Dizon v. 
Robinson (5); Foreman v. Jeyes (6). 


Mr. Marindin, for the respondent, contended that, by section 
17 of Act X. of 1862, the order of the Court below was final. 
[ Woodroffe.—The Court below holds that that section does not 
apply to this case.] The English and Indian Acts are different. 
The words “ sum payable” in the latter, point to the time at 
which the instrument becomes due. 


Peacock, C. J.—It appears to me that the promissory note 
was sufficiently stamped; it being sufficient to cover the princi- 
pal sum secured by the note. The word “sum” in the English 
Act has been held to be the principal sum ; and I see no differ- 
ence between the words “ for a sum payable” in the Indian Act, 
and the words “for the payment of the sum” in the English 
Statute. It appears to me to be a distinction without a difference. 

(1) 1 Hyde, 178. (4) 4 Tyrwhitt, 726, 

(2) 4B. & Ald., 204, (5) 50. & Pr, 96. 

(3) 3 Camp , 40. (6) 50. & P,, 419, 
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With reference to the losses to the Government revenue which 1869 
it has been suggested might result from persons securing the prin- osu 


cipal under the name of interest, I confess I do not appreciate’ Youre. 
it. If the Government chould suffer in its revenue by the adop- 

tion of such a practice for the purpose of defrauding the revenue 

for the sake of a few annas, it has the remedy in its own hands 

by amending the Act. 

The revenue has not, as far as I am aware, been defrauded in 
England by the construction put on a corresponding provision of 
the Stamp Act. I should be very sorry to see justice defeated 
by holding that a man is to lose his claim by making a mistake 
as to the construction to be put on the Indian Act where the con- 
struction put upon it, is in atcordance with the construction 
which has been put upon similar words in the English Statute. 
The greatest injustice might be caused if we were to hold that 
the plaintiff should lose his whole claim, simply because he made 
such a mistake. 

I think the judgment of the learned Judge should be reversed, 
and the plaintiff is entitled to a decree for the principal and inter- 
est shewn upon the note. The interest will be at the rate men- 
tioned in the promissory note during the 12 months for which the 
note was to run, and at the rate of 6 per cent. per annum upon 
the principal from that time to the date of decree. Interest will 
run on the principal and interest, from this date, at 6 per cent. 

The costs of suit and of this appeal will be paid by all the 
defendants, to be taxed on scale No. 1. 


Macruerson, J.—I am of the same opinion. 
Attorney for the appellant: Mr. Leslie. 


Attorney for the respondent: Mr. Puliologus. 
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Act X. or 1859, 8. 77—Inrervention.—< This was a suit for arrears of 1868 
rent at an enhanced rate, after service of notice. The defendant, the ryot, alleged 5 Suonr Norns 
that he was uot in possession of the tenure which had been sold by his father to the op Uasus. 
intervenor, who was in possession at the time that the notice was served, The 
first Court dismissed the suit on the ground that the notice should have been served 
on the intervenor, who is actually in possession of the tenure, and not on the defend- 
ant whose father hadysold it. The Judge on appeal allowed the transferee to inter- 
vene, and held that the aemindar, the plaintiff, who had never acknowledged the 
intervenor as his tenant, conld only look to the defendant for the rent, and that the 

- service of the notice on the defendant, in the absence of all notice of transfer, was 
proper aud Jegal, ‘The jndginent of the first Court was, therefore, reversed, 

“We are of opinion that buth the Conrts were wrong in allowing any intervention 
in this suit. Under Act X. of 1859, the only section under which a party can 
intervene, is under section 77, and the ground of intervention must be, that the party 
who intervenes claims the right to receive the rent of the land or tenure. In this 
case the intervenor averred that he was the purty who ought to pay rent to the 
plaintiff, and not the party who had been sucd. This intervention, therefore, clearly 
does not come within the purview of section 77.”—Per Kemp and E. Jackson, JJ., en 
Durga Narayan Roy v. Jaykrishna Mookerjec, Special Appeal, No. 238 of 1868, from oe 
Hooghly, 2nd September 1868. 








Aor XIV, or 1859, 8.1, cL. 7.—Nandagopal Mallik, in 1852, purchased from 
Ramkanai Goswami, a putni talook, in the name of Larinarayan Mookerjee. €n 1854, 
Nandogopal died, leaving two sons, one of whom was Khagendranath, an appellant, 
anda widow. The sons allowed the widow to remain in possession. In December 
1854, Ramkanai made a complaint before the Magistrate under Act IV. of 
1840, against Harimarayan, Khagendranath, Jadugopal Mailik, and Nityagopal 
Mallik aud others, stating that they had dispossessed him of the talook on 
27th December. The Magistrate recorded a proceeding, ordering Harinarayan, Jadu- 
gopal, and Nityagopal to put Kamkauai in possessieu. On 12th January 1855, 
RKumkanui obtained possession, and sold to Rakhal Das. On 28th December 1866, 
Khagendranath and his brother brought their suit against Harinarayan, Ramkanai’ 
and Bakhal Das, for recovery of the talook. The Principal Sudder Ameen and the 
Judge on appeal held, that the suit was barred under s. 1, cl. 7 of Act XIV. of 1859, ae 
In special appeal, held (reversing the decisions below, and remanding the case) 
“the more fact that the Act IV. award in question was passed against a 
benamidar for the present plaintiffs, does not, in our opinion, suffice to show thag 
the present plaintiffs are bound by that award, Ii the allegations iu the plaint 
are correct, there is no doubt that the plaintiits do not claim this property through 
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the henamidar. On the other hand, their case is that Harinarayan, the alleged 


Storr Norse 0¢”4midar, had no right or title in the property, bat was merely the person in 


OF CASES. 


whose name the property was purchased by their father. If the defendants had 
succeeded in shewing that the Act IV. proceeding was conducted by Harinarayan 
on tho authority, express or implied, of the plaintiffs, the plaintiffs would have 
been bound by those proceedings, and the suit now brought to recover the property 
comprised in the award might have been barred by clause 7 of section 1 of the 
Act. But it is not disputed that there is no legal evidence to show that any such 
authority was given by the plaintiffs to Harinarayan; and in the absence of such 
evidence, we cannot hold that the plaintiffs are barred simply because Harinarayan, 
the benamidar, was a party to the Act IV. proceedings in question. It is said that 
the plaintiff, Khagendra, was made a party to this Act IV. proceeding. It is very 
true that the name of Khagendra appears in the petition filed by the defendants 
in the Act IV. case, but on referring to the proceedings of the «Magistrate, we find 
that the award of that officer was cenfined to a case betwoen the present defendaut 
on the one side and Harinarayan and two other parties, no way connected in law 
with the plaintiffs, on the other. It is clear, therefore, that Khagendra was not a 
party to this proceeding, and in the absence of any evidence to show that Khagendra 
was summoned by the present defendants to appear in the Act IV. case, we can- 
not even infer that he was aware of that proceeding, merely becaus¢ his name 
was mentioned in the petition."—Per Bayley and Mitter, JJ. +, Khagendranath 
Mallik x. Rakhal Das Sirkar, Special Appeal, No. 190 of 1868, from Burdwan, 
8th September 1868. . 





CrimtnaL Procepurge Cops (Act XXV. or 1862) .fa, 497 & 435—Direction 
vo Commir—Procepure.—One Guhini Mussulmani, charged Hakim. Sirdar and 
Bsab Sirdar with breaking into her house at night, and césamitting 4 rape upon her 
petson. The Deputy Magistrate of Satkbira’ convicted’ both the accused under 
section 457 of the Indian Penal Code, of the effence of committing house breaking 
by night, in order to the committing of an offence punishable. with Smprisonment 
(viz. rape), and sentenced them each to be rigorously imprisoned for aix months, and 
to pay. fines of Rs. 6 each, and in default of payment to be further imprisoned for ten 


* days. The accused appealed to the Sessions Judge, who, on June 18th 1868, sét 


aside the order of the Deputy Magistrate, and directed that the accused should “be 
committed to the Sessions on a charge of rape.” The Deputy Magistrate, accord- 
ingly, committed the accused Hakim Sirdar, on charges of rape, under section 376 ; 
attempt to commit rape, under sections 511 and 376; and house breaking by night, 
with intent to commit an offence punishable with imprisonment, under section 457 
of the Penal Code; and the accused, Esab Sirdar, on charges of abatement of the 
first two of ‘the above charges, and of committing an offence under section 487 of 
the Penal Code. 

On a reference by the Sessions Judge to the High Court, held, “the case of the 
Queen v. Ramtahal Sing and others (1) is exactly similar to that now referred to 
us by the Sessions Judge, and should, in our opinion, govern it. The offence of 


()) 5 W. R., Crim., 12. 
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which the accused were convicted by the Deputy Magistrate, namely, lurking 
house-trespass by night, &c., section 457 Penal Code, was one triable by that 
officer ; aud, therefore, sections 427 and 435 of the Criminal Procedure Code did 
not apply, and the Sessions Judge was wrong in directing the men to be committed 
to the Sessions. The order of the Sessions Judge directing commitment must be set 
aside, and the order of the Deputy Magistrate restored.”—Per Loch and Glover, 3I., 
Reference by the Officiating Additional Sessions Judge of 24-Pergunnas, 9th 
September 1868. 





8x0, 99 or THE Mutiny Act (30 & 31 Vicr,, c. 13)—Jurispicrion or SMALL 
Causx Courr.—The following case was stated for the opinion of the High Court by 
tite Jadge of the Small Cause Court of Darjeeling. The jurisdiction of this Court 
has been laid down by Government to extend to the ordinary jurisdiction of the 
No. 34—Hossein Khedmutgar », Deputy Commissioner in the Hill Tracts of Darjeeling, 


ulant Dickenson, aan but exclusive of the Terai and Dalimkote Snb- 
. 66—Nusiraddin ov, rae : . 

Tad Mahood Kian. Ne"® Yivision, vide Cakeutta Gazette of the 8th May 1867, 
No. 67—Pow 2, Ditto. i i : 
No. 70--Moshahar Madi 2, Ditto. page 884, and T beg leave to submit for the orders 
No. 71—Chimniwala v. Ditto. of the High Court, whether section 99 (1) of the 


Ele Ag Diamine Siniae . sa Mutiny Act notwithstandiug, the defendants in tho 
es 2 


cases noted in the margin, who are ordinarily 
persons amenable to the Mutiny Act, are within 
the jurisdiction of this Court or not. I am of opinion that they are within tho 
jurisdiction of this Court, the 99th section of the Mutiny Act notwithstanding, 
and my reasons for holding this opinion are us follows : 

“To make a case gognizuble by a Matfhy Court of Requests, the defendant must 
be of acertain class. serving with a body of troops in acertain place. A’ place 
must have limits. On referring to one of the best Dictionaries (Webster), I find 
that in ‘military affairs’. *pluce’? means ‘a fortified town or post, or fortress, a 
fort.’ I presume that where there are no limits, the provisions of section 99 are 
not applicable ; and, therefore, do not bar the jwisdiction of a Small Canse Court 
over officers and. others serving with a body of troops. 

“ The defendants in the first six cages quoted are residents of Sinchal, and_at the 
time the} ise Of action. arose, were attached to a Wing of Ler Majesty’s 58th Foot, 
equivalent to half » Battalion. ‘The boundaries of Siuchal have never been laid 
down in the manner contemplated by section 5 of Regulation XX, of 1810, The 


‘Mensra, Doyle & Co, v. Capt. Dobbia. 





remaining defendant, at the time the cause of action arose, was resident of ° 


Jullapahar, and was attached to the Convalescent Depét, a detachment of troops 
of strength less than half a Battalion. Jullapahar has no known limits, 

“Tam, accordingly, of opinion that the whole of the defendants who at the tme 
the cause of action arose were attached to troops serving in India, but in no parti- 
cular place, are liable to the jurisdiction of the Small Canse Court of Darjeeling.” 

The opinion of the High Court, on the above reference, was delivered by 

Psacocn, C. J.—It appears to us that the defendants are not amenable to the 


(1) The 99th section of the Mutiny Actcommences before a Court of Requests and not elsewhere, 
with these words: “Iu oli places in India where provided the value in question shail not exceed 
any body of ler Majesty's Force may bo serving, Rupees 400, and that the defendant was a perso 
&e.,” and further on, it’ is enscted that “all per- of the above deseription when the cause of action 
sonal actions against officers, &c., shall be coguizable arose.” 
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1868 jurisdiction of the Small Cause Court. We think that the word place” in 
Snort Nores 8cction 99 of the Mutiny Act is not used in the limited sonse in which it has beon 
or Cases. construed by the Judge of the Small Cause Court. We are of opinion that Sinchal 
and Jullapahar are places in India beyond the jurisdiction of the Small Cause 
Court in Calcutta, and that, asa body of Her Majesty’s Forces was serving in each 
of ‘those places, the actions were cognizable only by a Military Court of Requests 
under the section above quoted. We presume that the causes of action did not exceed 
400 rupees.—Per Pearock, C. J. and MHobhouse, J., Hossein v. Lieut, Dickenson, 

Reference from the Small Cause Court at Darjecling. Lith September 1868. 


Prenat Cons, s. 206—Act X. or 1859, s. 145.—A Deputy Magistrate convicted 
and sentenced, under section 206 of the Indian Penal Code, certain persons for 
having fraudulently removed property to prevent its being taken in execution 
of an Act X. decree. 

The Judge was of opinion that the Deputy Magistrate’s order was illegal, and 
sent the case up to the High Court that the Deputy Magistrate’s orders might be 
quashed, on the ground that, as section 145 of Act X. of 1859 provides for the punish- 
ment of persons who remove property distrained under that Act, the Deputy . 
Magistrate was not empowered to try this case as one punishable under section 
206 of the Indian Penal Code. 

On reference to the High Court, held, “it appears to us that the offence is 
punishable under section 206 of the Indian Penal Code, and not under section 145 
of Act X, of 1859, which relates to property under distraint,and not that taken in 
exccntion of a decree. 

“The Collector trying a case under Act X. of 1859 is a Judge—illustration ts Sec- 
tion 19, Penal Coile—and the words “ Court of Justice” denote a J uilge empowered 
by law to act judicially alone—section 20, Penal Code—and a suit for rent is certainly 
a Civil suit, so that if a person fraudulently removes property; intending thereby to 
prevent that property from being: taken in exegution of a decree or order which 
has been made by a Collector, who is a Court of Justice ina civil snit, & ¢., 9 suit 
for rents, he commits the offence described in section 296 Penal Code. We think 
that there are no grounds for the interfesence of this, Bont.” — —Ber Loch and 
Glover, JJ., Gaurchandra Chuckerbutty v. Krishna Mohaté Sing, Reference by the 
Sessions Judge of Tipperah. 11th September 1868. *, 


AGREEMENT To REMAIN IN THE Samage Uston—Breacu or Conrract.—The 
following case was submitted for opinion of the [Tigh Conrt. Plaintiffs sue to 
recover the sum of Rs. 50, which defendants, hy an agreement dated the 24th Aswin 
1261 (September 1854) promised to pay, should they leave the “Samaji Union’ 
of the plaintiffs, into which they were admitted under the following circumstances, 
Defendants having associated with certain persons of their own caste, considered 
guilty in some social point of view amongst their class of people, were fined by 
their zemindar. On this, they joined the society of the plaintiff's, exceuting in 
favor of the latter the agreement in question. It runs thus: “We shall eat and 
sit in your community and move therein ; and, therefore, you pay the above fine for 
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us, We shall not, withont your permission, join any other community ; if we do, we 1868 
shall pay Rs. 50, with interest.” Thismay lead to a supposition that plaintif’s ggonr Note 
demand is on account of contribution’ towards the fine alluded to, but their case oF Cases. 
is not, in fact, one for any such contribution or the like. Nor do they utter even a 
word about the previous fine or their having paid aught for the defendants, or what 
the amount of fine or payment was. The point on which I solicit the opinion & 
the High Court is, can an agreement (thus to remain for ever in a particular 
community of men) be enforced, or a penalty as above allowed for breach of 
that agreement. 
The opinion of the High Court was delivered by 
Peacock, ©, J.—I am of opinion that such an agreement cannot be enforced, 
and that the suit ought to be dismissed.—Per Peacock, C. J., and Mitter, oe 
Nitai Shaha o. Shubal Shaha, Reference from the Small Cause Court of .Dacca, 
12th September 1868, 





Notice or ForectosuRe—AGREEMENT TO ALLOW FURTHER TIME AFTER 
EXxPmy or THE YueaR oF Grace.—*In these two cases the mortgagee having 
issucd notice of foreclosure on the mortgagor, allowed the mortgagor six months’ 
time, within which to redeem the mortgage, shortly before the expiry of the 
year of grace. The mortgagor subsequently died, and the mortgagee now sues to 
recover the mortgaged property. ‘The legal representative of the mortgagor objects 
that fresh notice of foreclosure has not been served upon him, and it was argued 
before the lower Court, and it has been argued again in special appeal before this 
Court#that under the circumstances it was necessary under the law that fresh notice 
should be issued. We-concur with the lower Oourt in the opinion that such fresh 
notice was not necessary. The subsequent agreement may possibly have had its 
effect in delaying the date upon which a Court wonld give effect to the foreclosure 
proceeding ; but on the expiry of the additional time which had been agreed to 
between the parties, we think the fogeclosure would stand good. The law does not 
say that the mortgagee is bound on the expiry of the year of grace at once to take 
proceedings under the mortgage, but it requires that a notice of foreclosure shall 
be given, and distinctly declares that within one year from the date of the notifica- 
tion, as far as the Jaw is concerned, the mortgage will be finally foreclosed. The 
parties as between themselves may enter into any other agreement, but the require- 
ments of the law will on the issue of the notice and the expiry of the year of grace, 
have been finally complied with.”—Per Kemp and E. Jackson, JJ.. Munshi 
Bazlur Rahim v. Abdullah, Special Appeals, Nos. 1310 and 1311 of 1868, from 
Hooghly, 10th November 1868. 





n . 

Acr VI. or 1862 (B. C.), s, 9.—Msasurement o¢ Lakniras.— The plaintiff, 
special appellant, isa putnidar. The defendant holds land within his putni, pay- 
ing rent to the plaintiff; he also holds or alleges that he holds certain lakhiraj 
lands. The plaintiff, special appellant, applied to’ the Collector, for permission to 
make a survey and measurement of the lands of his putni, He was opposed by the 
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special respondent, who objected to any survey being made of the Inkhiraj land. 


Snort Norns oth the Collector and the Judge on appeal have considered this objection to be 


or Cases, 


valid, and have refused to permit the plaintiff to survey and measure the lakhiraj 
land, observing that he was at liberty to take such steps as he might be advised to 
do to resume and assess these lakhiraj lands, We think that the lower Courts 
have put a proper interpretation upon section 9, Act VIL. of 1862, B.C. The section 
gives to whoever is the proprietor of an estate or tenure, the right of making a 
general survey or measurcment of the lands comprised in such estate or tenure. 
Now, it cannot be said, that these Jakhiraj lands are comprised in the plaintiff’s 
putni; they are lands held under an independent title, and until resumed or assessed, 
form a distinct and separate estate. Further it is clear, under the provisions of 
section 10 of the Act, that the policy of the law was to assist parties who are unable 
to ascertain the persons liable to pay rent to them, and it was for the purpose of 
enabling them to arrive at this information, that the power was given them to 
measure under the control of the Collector. Special appeal dismissed.”—Per Kemp 
and Jackson, JJ., Prasannamayi Debi ». Chandra Nath Chowdry, Special Appeal, 
No. 896 of 1868, from Mymensing. 11th November 1868. 


Surr By, oR AGArNsT, A Corroration.— In this case, Mr. Cecil Stephenson, 
described as Deputy Agent of the East India Railway Company, and Mr. W. B. 
Latimer, described as District Engineer of the Districts of Rajmehal and Beer- 
bhoom, ate made joint defendants. There is no cause of action against them, or 
either of them. The cause of action, if any, in this case, is against the East India 
Railway Company. It is unnecessary for us to entey into the question whether the 
plaintiff has any valid cause of action against the East India Railway Cénpany 
or not, because they have not been made defendants in tha snit. 

“If is a clear role of law, that a Corporation must sue and be sued in its Corporate 
name. Section 26 of Act VILL. of 1859 points out how a Corporation is to be de- 
scribed in the plaint, and section 63 points out pow r proves is tbe served on a 
Corporation. - 

“ Asregards the Government, it is clear, according to te appellant’s own shewing» 
that there was no cause of action against them. The appeal is dismissed with 
costs.”—Per Peacock, C. J., and Mitter, J., Ramdas Sen v. The Collector of Moor- 
shedabad and Mr. Cecil Stephenson, Regular Appeal, No: 89 of 1868, from Beer- 
bhoom, 12th November 1868. 


Cuar. XIV., Crmmxat Procepure Cope (Aciw XXV. or 1861)—Potice 
Enquizy.—Foktu Shah laid before the Magistrate a complaint under section 380 
of the Penal Code. The Magistrate ordered a Police enquiry; and on the report 
made by thee Police, dismissed the complaint. The Sessions Judge referred the 
ease to the High Court, on the ground that, in cases under Chapter XIV. of the 
Criminal Procedure Code, the Magistrate could not order a Police enquiry—Hara™ 
chand Nowlaka’s case (1)—and ought not, therefore, to have acted on the result of 
such enquiry. 

: (1) 8 W. BR, Crim, 12, 


Reronrs, 
1889, 
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Per Groves, J., (Dissenting from Harachand Nowlaka’s case) (1).—Under 1868 
section 133, a Magistrate may order a police inquiry “into any offence punishable Snort Norss 
under the Penal Code.” ie or Casgs, 

Pex Locu, J.—The Magistrate had no authority to order an inquiry into this 
case by the Police. It is a case which comes under the provisions of Chapter XIV 
of the Code of Criminal Procedure, and though some of the provisions of Chapter 
XII. have been extended to complaints coming under Chapter XIV., yet the power 
to order an inquiry by the Police, under section 180 of the Code, does not appear 
to be included among the provisions so extended. = 

(The Magistrate had examined the complainant under section 66 of the Criminal 

Procedure Code, and dismissed the complaint under Section 67, Held, therefore, 
Mhat the Court could not interfere in the case.) Per Lock and Glover, JJ., Revision 
of Proceedings in the case of Foktu Shah, 12th November 1868. 





Camp Foutowers—Jurisprorion or SMALL Cause Court—Muriny Acr (30 
AND 81 Vicr., O. 13) ss. 2 AND 99,—The following case was submitted for the 
opinion of the High Court by the Judge of the Small Cause Court of Darjeeling : 

The defendants, one of whom at the time the cause of action arose, was 
attached to the Mess of Her Majesty’s 58th Foot, at Sinchal, were held by the High 
Court, in their proceedings dated the 11th January 1868, not amenable to this 
Court, This ruling, however, was made by the High Court on the understanding 
conveyed by this Court’s letter No, 168, dated the 29th July 1867, that the defend- 
ants wexe amenable to the Mutiny Act. The plaintiff, accordingly, “brought his 
action before the Officer Commanding at Darjeeling, with a view to its being tried ~ 
by a Military Court of Requests. The Officer in command refused to entertain the 
case, and referred the plaintiff back to this Court. 

From the correspondence that has passed, it appears that the Officer in command 
holds that the defendants, whom he admits to have been attached to the Mess of Her 
Majesty’s 58th Foot, being Natives of India, are not Followers within the meaning 
of section 2 of the Mutiny Act ; and that they are, therefore, not amenable to the 
Mutiny Act. He, accordingly, holds that the Civil Court, and not a Military Court 
of Requests, has jurisdiction in the case which is the subject of this reference. 

Tam of opinion that the case is not cognizable by any Civil Court, 

My opinion is based on’ sections-2 and 99 of the Mutiny Act. The wording of 
section 2 is as follows: All the provisions of this Act shall apply to all persons 
belonging to Her Majesty’s Indian Forces, who are Followers in, or of, any of the said 
Forces.” There is nothing in the section to show that Followers of any nationality 
are excluded, = 

The defendants being Followers of Her Majesty’s 58th Foot, are, I consider, amen- 
able to the Mutiny Act, under section 2 of that Act, and having been persons of 
that description when the cause of action arose, I further consider that, under 
section 99 of the said Act they are not amenable to any Civil Court, 


3 The.opinion of the High Court was delivered by 
Peacock, ©. J.—We are of opinion that the action is noe cognizable by the 
() 8W. R,, 12, 
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Small Cause Court. We assame that both of the defendants are correctly stated to 


be Camp Followers, althongh at the commencement of the statement it is said “one 


of whom, &c., was attached to the Mess of Her Majesty's 58th Foot.” The reason- 
ing of the ex pfficio Judge appears to us to be corretf. The Mutiny Act extends 
to Her Majesty’s Indian Forces, and it would be a great anomaly to suppose that a 
Native Camp Follower attached to a Native Regiment would be exempt under the 
Mutiny Act, and that a Native Camp Follower attached to a European Regiment 
would not.—Per Peacock, C. J., and Mitter, J., Nasiruddin v, Khodabaksh, Reference 
by the Judge of the Small Cause Court at Darjecling. 21st November 1868. 
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Conrract To Buy Goops uy “a PARTICULAR SaIP.”—« Tho plaintiff, in this 
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case, sues to recover damages for the non-acceptance of 1,100 maunds of Sulphur, Suonx Norea 


which the defendant agreed to purchase under a contract in writing. Although 
there is an issue raised as to the terms of the contract, there is no dispute ag to the 
documents from which it is to be gathered. The first one is dated 16th Jaishta 
1274, It is a memorandum of the sale signed by the defendant, by hand of one 
Chaturbhuj, a broker, and it is ia these words : 

“Date, 16th of Jaishta, year 1274, 

“ Goods sold to Bhawanidas and Bibarilal, throngh Chaturbhuj Dalal. To be im- 
ported per ship ‘Michael Angelo ;’ Choongi Splphur, 226 barrels, more or less, factory 
weight, 1,100 maunds, at the current rate of 6 rupees 3 annas; batta deducted at 
16 rupees; maddat (period), 3 months; interest at 8 rupees; the weighment agreed 
upon to be in 80 days after landing; interest at 6 rupees; tlie goods are to be taken 
delivery of from the Custom Honse on the same day that they are landed. I shall 
receive the amonnt in eash, on deducting the interest at 6 rupees, of the agreement 
to weigh. Should you delay in ta ‘y vi the goods, you shall have to pay 
the Custom Honse hire-eosrs eastsed thereby; the earncst hereal is Co.'s Tupees 3uV, 





“BHAWANILAL AND Binartnar, 
“by the hand of Chaturbhaj Dulal. 


“ This document was delivered by the broker to the plaintiff. The second docu- 
ment is addressed by Chaturbhuj to Biharilal, It is in Nagri, and to it is 
appended, in Bengali, a repetition of the terms of the bargain signed by plaintiff, 

“ Sri Ranji. 

“From Chatarbhuj to Bhawanilal, Biharilal. Accept my salutations, You took 
226 (two hundred and twenty-six) barrels of ‘Choongi or Gundhak,’ or sticks 
of brimstone, weighing. 1,100 (cleven hundred) maunds, more or less, purchased 
at the rate of Rs, 6-3 (six rupees and three anvas); factory weight, in current rupees. 
‘Term, three months; interest at 8 rupees. The earnest-money of which amounting 
to rupees 800 (three hundred Company’s rapees,) you will give to Madhusudan 
and Panch Gowrie Kundu. The goods are to be imported by ship from England, 
the name of which ship is ‘Michac! Angelo.’ One month from landing, delivery will 
be given. Deducting interest, the goods to be removed from the Custom House. 
Date, the 11th day of the dark side of the moon, in Jaishta (29th May), Bengali 
16th Jaishta, Sambat 1924. Having deducted interest at the rate of six rupees, take 
the goods. ri 

“T have sold to Bhawanidas and Biharilal, to arrive by the ship ‘ Michael Angelo,’ 
226 barrels ‘Choongi Gandhak,’ or sticks of brimstone, weighing more or less 
1,100 maunds factory weight, at the current price of 6 rupees 3 annas per maund, 
less datta at the rate of 16 rupees. Terin 3 months. Interest at the rate of 8 rupees. 
Time of delivery, 30 days after landing. On the date on which the goods are 
landed at the Custom House, after deducting interest at the rate of 6 rupees, I will 
give delivéry, and take eash payment. If you delay to take delivery, you will 
have to pay the Castem House. ‘fhe earnest-money of this is 300 rupees only. 

“Serr Mapxusupan Kunpv,” 
“Ser Payca Cowrre Kunpv. 


° 
“1 have received the earnest-money of this Chittee, Co.’s-eupees 300 only Finis. 
Date 16th Jaishta. By the pen of Sri Khetranath Banerjea. 
2—-G 
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1868 “J have had the translations revised, and this is how they now stand. These three 
Snort Nores documents are in form complete, and there are material differences between them; 
or Cases. but nothing arises upon these, because it is not contended in this case, that there 
was not a binding contract of some kind; and so far as any defence has been taken 

to this suit, I think the language of all three may be reconciled. 

“It appears that the plaintiff, about this time, was importing Sulphur from England, 
jhrough Messrs. George, Henderson, and Co.; and what in substance he contracted 
to do was to sell to defendant, who contracted to buy the quantity of Sulphur, 
sit the price mentioned, the weighment to be 30 days alter landing. In all, three 
contracts. It is said the goods are to be imported per ‘ Michael Angelo.” ‘The 
plaintiff at the time expected to get goods by her, but he did not do so ; he got 
1,300 or 1,400 by the ‘Evangeline,’ and 700 or 800 by the ‘Remington,’ but 
none by the ‘Michacl Angelo,’ which came laden with Sulphur, but not to the 
plaintiff, Part of what came by the ‘Evangeline’ he sold to others ; the remain-~ 
der, with that by the ‘Remington,’ was sufficient to satisfy the contract. Alt 
the sulphur was of the same quality, and was of the kind contracted for. Indeod, it 
was proved that there was in the market but one quality of Mugi Sulphur. 

“The ‘Michael Angelo’ arrived on the 10th September, and her Sulphur was 
landed between the 22nd September and 10th October. That by the ‘Remington’ 
was landed on the 16th and 17th, and 1 barrel on the 2ist. The Evangeline’ 
landed her goods somewhat carlicr, and it was clear on the evidence that notice 
that the Sulphur was ready was given to the broker, certainly not later than the 
20th October. It is sworn that that notice was delivered by the broker to the 
defendant. That is denied by defendant, but it is immaterial, as a witness called 
by the defendant himself, who is not contradicted, says that notice to broker, where 
a broker is employed, is always considered as sufficient. Imay take it for the purposes 
of this case, therefore, that there was notice to the defendant that the plaintiff 
was veady to deliver not later than the 20th October. Mr. Branson took two 
other objections: 1st, that under this contract, plaintiffs were bound to be ready to 
deliver in 30 days from 10th September, the date when the ‘Michael Angelo’ arrived. 
If that be the true construction of the contract, I should be bound to find that they 
were not ready; but it appears to me that that construction cannot be supported. 
The words are ‘30 days after landing ;’ Iam at aloss to see how that can be construed 
+30 days after arrival of the vessel.’ It is true, plaintiff says in his plaint, that 
the goods contracted for were & be delivered in 30 days after the arrival at Calcutta 
of the ship ‘ Michael Angelo,”but the defendant has put in issue the terms of 
the eontract, and I am bound by the words of the documents, and not of the 
plaintiff. I referred to the original, and the words are ‘land bad’ a curious 
expression, but I have no doubt it means the landing of the goods. The other 
contention of Mr. Branson is, that plaintiff was bound to deliver Sulphur brought 
from England by the ‘Michael Angelo,’ and that the defendant was bound to 
accept no other Sulphur; but I think that contention is wrong. The only object that 
L can discover of inserting the name of a ship was to fix the time from which 
date of delivery was to be calculated; and if within that time plaintiff was ready, 
willing, and able to deliver Sulphur of the kind and quantity contracted for, that 
was sufficient whether the Sulphur came by the ¢ Michael Angelo’ or not. Defend- 
ant could assign no other reason for making it imperative to deliver Sulphur brought 
py the ‘Michael Angelo,’ No native dealer in his senses would bind himself to deliver 
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goods arriving by a particular ship. A native dealer has such imperfect commu- 
nication with England, that it would be most imprudent for him to make such 2 
contract. The words appear a little differently im the document; but in all, they 
are words of more description, and do not imply any warranty or any other condi- 
tion. I think I went to the very verge in admitting the evidence that this is a 
customary clause in Calcutta, and is understood to fix the seller to deliver goods by 
8 particular ship. But the witness entirely failed to convince me the custom 
existed. He diffored from defendant, who said that if the goods did not arrive, 
the contract terminated. Baboo Durgacharan Law, if he proved anything, proved 
that the purchaser could insist on delivery, but not the seller. On all three objec- 
tions taken by Mr. Branson, I think he has failed. Then comes the question of 
damages, bat the evidence is very unsatisfactory as usual. I have no doubt the 
market was falling, and I must estimate the damage as best I can. After giving 
defendant credit for the rapees 300 deposited in Court, I thiuk the plaintiff is entitled 
torecover Rs. 1,000, and there will he a decree in his Cavor for 1,000 Rs., with 6 per cent. 
from decree. Costs on scale 2.”—Per Markby, J., Madhusudan Kundu v, Biharilal. 
10th September, 1868. 





Tiinpu Winow—Maintunance.—This was a suit by a Hindu widow to obtain 
a monthly allowance, as maintenance, from the brothers of her deceased husband, 
the family property having descended to the possession sof the said brothers, 

The Moonsiff declared the plaintiff entitled to a right of subsistence from the 
said brothers, on condition that she returned to and resided with them as a member 
of the family, The Principal Sudder Amcen, on appeal, decreed to the plaintiff a 
monthly allowance in money, considering that it was immaterial whether the plain- 
tiff resided with her hushand’s family or not. In special appeal; held, that under the 
ruling in Khetramani Dasi vy. Kashinath Das (1), the decision of the Principal 
Sudder Ameen could not be sustaized.—Per Kemp and E. Jackson, JJ., Uma- 
charan Chowdry v. Nitambini Debi, Special "Appeal, No, 1213 of 1868, from 
Hooghly. 9th November 1868, 





Acr X. or 1859—Wirnprawar or Sutr.—<In this case the plaintiffs are tho 
special appellants. It seems that they sued the defendants in the Collector’s Court, 
to recover from them certain alleged arrears of rent. On the day appointed for 
trial, the plaiutiffs’ mooktear applied to the Court for permission to withdraw the 
suit. The Deputy Collector refused to grant this application, considering that he 
had no power to do so; and as the plaintiffs declined to offer auy evidence, he pro- 
ceeded with the trial by taking the testimony of the principal defendant, The 
record, indeed, discloses reason for supposing that the plaintiffs were not present, 
either in person or by attorney, when the case was called on, and that the Deputy 
Collector, consequently, dealing with it as if it were properly governed by section 
55 of Act X. of 1859, was actually engaged in taking the deposition of the 
defendant, when the plaintiffs’ mooktear came in to make the application which I 
have mentioned. Be this, however, as it may, the Deputy Collector, after refusing 
his permission for the withdrawal of the suit, eventually ordered “ that, agtceably 
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1868 to the admission of the defendant, an amended decree be passed in favour of the 
Short Norns Plaintiffs, in an ez parte manner, for the original rent of 21 rupees 5 annas 7 pie 
ov Cases. 10 krants, without costs or interest.” Against this decree the plaintiffs appealed, 
and the Judge dismissed the appeal. ‘ 

“On the facts which I have set ont, it appears to me that both the lower Courts 
came to conclusions which were erroncous in law. The claim which the plaintiff 
in any suit makes against the defendant, together with the collateral question ag 
to the liability to pay the costs of the litigation, constitutes generally the whole 
matter, which the Coart has to determine by its decision, If the claim be with- 
drawn, of course nothing but the question of costs remains, Now, the preferring 
of the claim is clearly a voluntary act on the part of the plaintiff ; ho necd not 
put it forward untess he likes. But having put it forward, and having once asked 
the Court to decide upon it as between himself and the defendant, must he persist 
in it until a judicial decision is arrived at, even though he himself sees that it is 
not maintainable, or for any other reason is desirous of giving it up? It is argued 
yery forcibly on the part of the respondents that, at any rate, if the plaintiff has 
persisted in his claim up till the day of trial; the interests of justice required that 
he should not he allowed, at that late hour. after having perhaps harassed his 
adversary to the utmost, to evade a final decision by withdrawing his claim. I do not 
think, however, that considerations of this kind alone, in the absence of legislative 
enactment, afford the defendant any equitable right to have, as against the plaintiff, 
x control over the suit. He can only look to av award of costs in his favour for 
compensation in respect of the charges which he has been at. It seems to me that, 
except so far as any Act of Legislature rules to the contrary, a plaintiff is by the 
nature of the case, free at any moment from the time of instituting his suit until 
that of the decree being made, which-jadicially,determines the merits of his claim, 
to withdraw that claim from the consideration of the Court, and to say that he no 
longer desires to ask for any decision apon it. And I think that, in the event of 
his doing so, whether the defendant consents thereto or not, the Court is immediate- 
ly deprived of authority further to entertain the claim, and should then confine 
itself solely to the question of costs. 

“Tt is admitted that Act X. of 1859 contains nothing to prevent a plaintiff from 
withdrawing his suit at avy time, if he otherwise has the power to do sv. And 
even section 97 of Act VIII. of 1859, which, according to aruling of a Full 
Bench, in Doyul Chandra Ghose v. Dwarhanath Misser (1), does not apply to the 
Collector’s Court, only prescribes that a withdrawal of the suit shall be a bar to the 
plaintiffs’ bringing a fresh suit for the same cause, unless the withdrawal were 
accompanied by permission of Court to that effect; it does not limit the plaintiffs’ 
power of withdrawal. In short, no cnactment bh 
to fetter a plaintifi’s discretion in regard to maintaining his suit. 

+¢On the whole, therefore, I am of opinion that the Deputy Collector was wrong in 
law when he refused to permit the plaintiff to withdraw his suit. It appears to me 
that the decrees of both the lower Courts should be reversed, and the order made 
that the plaintiffs be allowed to withdraw their suit. The plaintiffs, appellants, 
must pay the defcudants, respondents, their costs in the first Court, but the 
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respondents must pay the appellants their costs in this Court and in the lower Appel- 1868 
late Court.”—Per Phear and Hobhouse, JJ., Ramcharan Bysack o. Mrs, R, Harvey, Snony Nores 
Special Appeal, No. 1542 of 1868, from Backergunge. 16th November 1868. . OF Cases. 


Mesne Prorrrs—Jurispiction—Court or SMau Cavses.—A snit was brought 
in the Court of the Principal Sadder Ameen of East Burdwan, for recovery of 
Rs, 153-7-10 for mesne profits, from the defendant, in respect of certain properties 
covered hy a decree, which was passed in favor of the plaintiffs’ ancestor, for the 
period during which he was out of possession. 

Tn special appeal, it was objected by the respondent that under section 27, Act 
XXILL of 1861, a special appeal would not lie, because the damage or demand for 
which the suit was driginally institated did not exceed Rs. 500. Per Macpherson, J. 
(Bayley, J., concurring) —I think that the contention is sound, and that the suit is 
cognizable by a Small Cause Court; and, therefore, no special appeal will lie, Tho 
suit is for mesne profils only; no question of title or right arising init. That 
being so, it is a suit for damages within the meaning of section 6 of Act XI. of 
1865, and is cognizable by the Small Cause Court. The appeal is dismissed with 
costs.—Ver Bayley and Macpherson, JJ., Srimati Ram Pyari Debi and Hari Nerayan" 
Banerjee v, Dinanath Mookerjee, Special Appeal, No. 782 of 1868, from East 
Burdwan. 17th November, 1868. 


Remanp—AppirionaL Evmence—Act VIII. or 1859, 8, 352.— In this case 
the lower Appellate Court remanded the suit to the Court of first instance, 
with a direction. that it should take fresh evidence, and upon the evidence 
so taken, together with that already on the record, should try the matter in 
qnestion between the parties over again. It is clear to us that this remand otder 
is contrary to the enactment contained in soction 352 of the Civil Procedure Code, 
for the first Court™ had not disposed of the case upon the preliminary point, It 
hail determined it upon its merits ; and the Court of first instance omitted to try 
an igsne or to deterinine a question of fact which the Appellate Court thought 
essential to the right determination of the suit upon the merits; and the evidence 
upon the record was not sufficient to enable the Appellate Court to determine such 
issue or question of fact; then, no doubt, under the provisions of section 354, the 
Appellite Court might have framed the required issue or issues, and referred tho ‘ 
same to the lower Court for trial; and the lower Court would have been bound to 
return to the lower Appellate Court its finding thereon, together with the evidence. 
But that did not occur in this case. Indeed, there does not scem to be the slightest 
ground for suggesting that the lower Court omitted to try any issue or to 
determine any question of fact which was essential to the merits of the suit. 

“ Again, had the lower Coart, for good reason, thought it necessary to have before 
it additional evidence, it might have taken the necessary steps under section 355 of 
the Civil Procedure Code, for the purpose of procuring that evidence, provided that it 
at the same time recorded its reasons for requiring it. This again did not occur; 
and ninder no other circumstances than those to which I have referred, as we understantt 
the Civil Procedure Code, could the lower Appellate Court rightly direct that 
the parties to the suit should furnish evidence in addition to that which was already 
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1868 on the record, It seems to us, therefore, perfectly clear that the remand order of ” 

Snonr Nores the lower Appellate Court was not made in accordance with any of the provisions 
or Casxs, of the Civil Procedure Code, and indeed that it is one directly in opposition to the 
express terms of section 352. It was, therefore, illegal that we are bound to direct 
that it be set aside. It follows that, inasmuch as the decision of the lower Appel- 
late Court, which has come up to us on special appeal, was mainly founded upon the 
evidence which was procured under the remand order, the judgment’ of the lower 

Appellate Court is bad, and must be reversed. 

“ Accordingly, we decree the appeal, and reverse the decision of the lower Appel- 
late Court, and also the order of remand; and we further remand the case to the 
lower Appellate Court for re-trial on its merits, upon the evidence which is on the 
record, excepting so mach of it as was returned from the lower Court upon the 
order of remand, The special appellant must have his costs incurred in the lower 
Court upon the trial on remand. Costs of the lower Appellate Court, and the costs 
of this Court will abide the event of the new trial.””—Per Phear and Hobhouse, JJ., 
Mahesh Chandra Das v, Madhab Chandra Sirdar, Special Appeal, No. 2088 of 
1868, from the 24-Pergunnas. 21st November 1868, 





Arnirration—Acr VIII. or 1859, s. 316.—A suit for an account was 
referred to the arbitration of three arbitrators. They made, in the first instance, 
an unanimous award. That award, however, did not carry, as it should 
have done, the account down to 7th September 1866, but stopped at April 1863. 
The arbitrators were directed to complete their award by carrying on the adjust- 
ment to the latter date. Two out of the three arbitrators agreed in their award, and 
signed and submitted it to the Court. ‘The third dissented, and did not sign the 
award of the majority, but submitted a Separate memorandum signed by himself 
for asmaHer amount, This was on the 13th March 1867. On the 26th March 
1867, a paper of objection was filed by the special respondent, urging that there had 
been only an award of a majority of two; and that in the form in which the award 
was submitted, it was illegal. : 

The first Court, taking the same issues on which the order of reference was made 
to the arbitrators, went fully into the case, and gave independent reasons for coming 
to the same conclusion as the arbitrators, on the very evidence upon which they 
had already proceeded. The first Court so adjudicating the case, decreed against 
the special respondent. 

On this the defendant appealed to the Judge, urging, inter alia, that the order of 
reference did not, as it ought to have done, contain any allusion to the course 
specified in section 316 of Act VIII. of 1859, as necessary to be followed in case of 
there being a difference of opinion among the arbitrators, 

The Judge held, that an appeal would lie, inasmach as the first Court had given 
its own reasons for its judgment, and because such a judgment was, in ordinary 
course, open to appeal to him. The Judge, on the merits, decided in favour of the 
defendant (appellant). 

The plaintiff appealed specially. Held, the first Court, on the 27th March 1867, 
should have ordered that the arbitrators, in case of any difference of opinion among 
hemselves, should have the power to appoiut an umpire; or that the first Court 
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~shonld have declared that the decision should be with the majority; or appointed 
an umpire; or should have made such other arrangement as might have been agreed Snort Nores 


upon by the parties; or, if they could not agree, such as the Court might think proper. 

The ease must be remitted through the lower Appellate Court to the first. Court, 
and the case again submitted by it to the arbitrators for decision by them, with 
distinct. order in the terms of section 316, Act VIIT. of 1859.—Per Bayley 
and Markby, JJ., Haradhan Dutt v. Radbanath Shaha, Special Appeal, No. 116 of 
1868, from Rajshahye. 23rd November 1868. 





Act XXV. oF 1861, ss. 308, 434—ApreaL To Cryin Covrt.—Where a 
Magistrate has made an injunctional order under section 308 of the Criminal Pro- 
cedure Code, the party feeling aggrieved thereby cannot sue the parties’ who institu- 
ted the proceedings before the Magistrate for damages, unless he can show that in 
taking such proceedings they were actuated by malicious motives against him, or 
intended wrongfully to injure him.—Per Phear and Hobhouse, JJ., Chintamani 
Bapooha o. Digambar Mitter, and Marprasad Roy Chowdry v. Digambar Mitter, 
Special Appeals, Nos. 1973 and 1986 of 1868, from 24-Pergunnahs. 26th November 
1868. 7 





Suir vor Kasurtat—Tenant-aT-wILL. Held, following the judgment of a 
Division Bench, dated 16th December 1865, the landlord can sue a ryot not having 
a right of occupancy, for a kabuliat, onty when an agreement fixing the rent has 
been entered into.—Per Loch and Glover, JJ., Syed Ahmed Riza v. Aghori, Special 
Appeal, from Parnesh. 3rd December 1868, ae 





Procepure—Caminar Procepure Cong, 8. 270—Dississa, oF CompLaint,— 
Prosceutor complained before the Magistrate of Rungpore, that three persons named, 
had reaped his crop, and assaulted him when he interfered. Summons issued to the 
defendants. On the day of hearing, prosecntor appeared with his witnesses, and 
defendants also were present. One of the defendants turning out to be a child of 
8 years of age, the Magistrate forthwith dismissed the case, without examining 
complainant or his witnesses, and ordered the former to pay compensation to defend- 
ants, under section 270, Criminal Procedure Code, The Judge being of opinion 
that the Magistrate's proceedings were illegal, referred the. case to the High Court, 
who ordered the Magistrate to explain his action. The Magistrate submitted that 
had the fact of one of the defendants being a boy of 8 years of age been 
known to him, he would have summarily dismissed the complaint originally without 
issue of process, and he thought that he was at liberty to do the same on the day of 
hearing. He further urged, that in any case the order for compensation would hold 
good, as section 270 admitted of an order for compensation being made in every 
instance of a vexatious prosecution under Chapter XV., whether the case had been 
tully tried or not, 

The judgment of the High Court was delivered by 

Locu, J.—It appears to us that the Magistrate’s order is etroneons, The com- 
plainant charged certain parties with assaulting him, and obtained a summons 
requiring their attendance before the Magistrate. On their appearing, one of the 
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partics charged was a boy supposed by the Magistrate to be about 8 years old; and: 


he, therefore, without going into the evidence for the complainant, considered the 
complaint frivolous, discharged the accused, and fined the complainant under the 
provisions of section 270, Criminal Code of Procedure. Even if the charge could 
not be sustained against the boy, it might have been against the other parties. It 
is quite possible that a boy of 8 or 10 years might, from the love of mischief, or 
fun, or from the example or directions of his elders, join with them in assaulting 
a person, but it would be no reason for dismissing a case or holding the complaint 
to be frivolous or vexatious, because one of the assailants was a child. We think 
the order imposing a fine should be set aside, 

The Magistrate considers that he was justified in dismissing the case without 
hearing the evidence, and that even if there were no trial, he had authority to impose 
a fine under the provisions of section 270, A Magistrate has certainly authority 
to dismiss a complaint under the provisions of section 67, before issuing a summous 
for the attendance of the accused; but when the parties charged are in attentlance 
as well as the complainant and his witnesses, it appears to us that the Magistrate 
is bound to follow the procedure laid down in sections 265 and 266, and cannot 
dismiss the complaint, without hearing the evidence. The Magistrate’s order dis- 
missing the complaint should also, I think, be set aside; and the complainant be 
allowed to prosecute the charge, if so minded. Per Loch and Glover, JJ., Bilash 
r, Makroo, Reference from the Sessions Judge of Rungpore. 11th December 1868, 


Res Jeptcata—Act VIII, or 1859, s, 2—Mrsye Prorirs.—* This is a snit 
for wasilat. The respondents take the objection that the suit is bad, under section 2 
of Act VILL. of 1859, and ought to be dismissed altogether, upon the ground 
that in the plaint, which was filed in the suit under which the appellant obtained 
possession of the property, the mesne profits of which he now claims, there was 
a prayer for wasilat. It is contended that, as the plaint in former suit asked for 
wasilat, and the decree gave only possession, and did not allude in any way to the 
prayer for wasilat, it must be taken that, as regards the latter, that suit was dismissed. 
It should be added that the appellant having been declared by the High Court to 
be entitled to a decree for possession, he subsequently applied for a review of judg- 
ment; and that at the hearing of the application for review (but not on the 
written grounds which were filed in support of the application) it was urged that 
the question of wasilat ought to have been disposed of. The High Court expressed 
an-opinion that it was toolate then toenter into any question of wasilat, and that, 
if there was any such defect as alleged, the appellant might (if so advised) apply to 
the Court of first instance. The appellant did thereupon apply (by petition 
in the course of proceedings which were taken for executing the decree) to the 
lower Court, but that Ceurt held that the application ought to be made by way of 
review of the original judgment, and not by a mere summary petition. No 
further step was taken in the matter until the present suit was instituted. 

“« We find that no allusion to the question of wasilat was ever made by any of the 
parties or by the Court, save and except the mention of it in the plaint, and what 
passed on the application made to the High Court for review, and subsequently 
before the Judge of the zilla, wasilat was never treated as one of the matters 
at issue in the suit, and the right to recover it has mot been decided one way or 
other by any Court. Under the circumstances, we think it impossible to say that 
the cause of action in the present suit is one which has been “ heard and determined” 
in a former suit, within the meaning of section 2of Act VIII. of 1858; and, 
therefore, we see no reason why the Court should not take cognizance of the present 
suit—Per Bayley and Macpherson, JJ., Baboo Gauri Baijnathprasad ». Budhu 
Sing, Regular Appeal, No. 140 of 1868, from Gya. 21st December 1868. 
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Before Mr. Justice Loch and Mr. Justice Glover. 
NURUNNISSA (Derenvaxt)v, BIBI ROUSHAN JAN (Puarntirr,)* 
Bond—Parties. 


A, B, and C were uterine brothers, Mohammedans, to whom jointly a sum of money was 
due on bond. A, the elder brother, sued the debtor for recovery of the debt, and after sue- 
cessfully resisting the claim of B's widow tobe madea party to the suit, obtained a decree for 
the principal, and interest to the date of decree, together with subsequent interest and costs, 
A realised the deerce for the principal and interest to the date of decree only, B's widow, 
on behalf of herself and two minor sons, sued A for the share of the deeretal monies which 
belonged to her husband's estate, She refused to join her daughters as parties. Meld, that 
she was entitled to recover @ third share of the amount realised under A’s decree, minus the 
share of her two daughters, 








Tus was 2 suit to recover Rupees 6,927-13-7, the third part of a bond 
debt alleged to be due by one Kurban Ali to three uterine brothers, forming 
a joint family, named Ala Baksh, Kadir, and Ushi; and on which a decree 
had been obtained, and execution taken out, by Ala Baksh, the elder brother, 
and managing member, after a separation had taken place among the brothers. 

The plaintiff was the widow of the’ second brother Kadir, and she, on her 
own behalf, and on behalf of two minor sons of Kadir, sued for the share of ~ 
the decretal monies, which belonged to her husband’s estate. 

The sum decreed to Ala Baksh, and obtained by him in execution, was 
Rupees 12,919. This was exclusive of costs and interest subsequent to 
decree, the amount of which did not appear to have been realised from the 
estate of the judgment-debtor. 

Plaintiff had applied to be made a party to the suit by Ala Baksh, but her 
claim was rejected at the instance of Ala Baksh, and she was referred to a 
separate suit. Under these circumstances, the lower Court thought plaintiff 
was entitled to sue for a third of the whole debt, even though only part had 
been realised, because if any part of the debt were not recovered, this was 
presumably due to defendant’s proceedings who had excluded plaintifi. from 
exercising any control over his proceedings in that suit. 

It appeared further that, besides the two sons whom plaintiff had ‘joined with 
her in the present suit, she had two daughters who were not made parties. 
Defendants objected that they were material parties, and the plainté was invalid 
as it stood. The lower Court, however, held, that they were not material parties, 


* Regular Appeal No. 142 of 1868, frum a decree of the Subordinate Fudge of Zilla 
Purneah, 
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mare: 


1868 There was, practically, no defence on the merits in the Court below, and the - 


“Nununxissa Principal Sudder Ameen gave the plaintiff a decree for the whole amount 
Bist Rovstian claimed. 
JAN, The defendant appealed. 
‘Two objections were taken in appeal—1s?, that the plaintiff could not maintain 
this action in its present shape—2ndly, that in any case she was only entitled to 
a share of the dceretal moncy actually recovered, and that only in proportion to 
her own and her minor son's shares. 


Mr. C. Gregory for appellant. 
Mr. R. T. Allan and Munshi Mohammed Yusaff for respondent. 
The judgment of the Court was delivered by 


Guover, J. (After stating the facts, continued) :—The first objection appears 
to us untenable, It is clear from the record, that the plaintiff did endeavour 
to be made a party to the original suit against Kurban Ali, under section 73 of 
‘Act VIUL of 1859, and failing in that, her only course was to do as she now has 
done, and to sue for her share of the money received under the decree. She 
might, no doubt, as insisted upon by the appellant, have brought the suit to 
have herself declared a sharer in the decree; but as the principal of the debt 
under the decree has been realised by the sale of the debtor's property, her 
present form of action raises all the necessary issues between the parties, and 


gives the defendant every opportunity of refuting her claim to partnership ;_ 


and we think the objection raised to the form of action is merely technical, 

_As to the cause of action not having acerued, because the decretal money had 
not been all paid, it appears that the entire sum due on Kurban Ali's bond, 
together with the penal-interest of Rupees 2-4 per cent. per mensem, up to 
date of decree, has been recovered; and that the only balance is for interest 
subsequent to decree and costs. So that the plaintiff's cause of action, quoad 
the bond, has fully and completely accrued; but even were it otherwise, we 
think that, under the circumstances of the case, the plaintiff would be entitled 
to maintain an action for a share of such sums as had been recovered under 
the decree, inasmuch as she had been prevented by the defendant from being 
included amongst the original parties to the suit. 

With regard to the 2nd objection, we think that the plaintift can only recover 
her share of the monies actually recovered, and cannot insist on the defendant's 
paying her what they may never get from the judgment-debtor's estate; should 
any thing be hereafter realized in the shape of costs, the plaintiff will be entitled 
to share therein, but not until then. 

We have, moreover, no doubt that, inthis case, she can only recover to the 
extent she has declared herself interested ;-and that the share of her two 
daughters, who have not been made parties to the suit, cannot be added to her 
own and that of her-two sons who have been made parties. The plaintiff, we 
observe, bad every opportunity given her of making her daughters co-plaintifis y 
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“but deliberately refused to do so on account of a possibility of having to pay 1868 

their costs, and she must take the consequence of her own laches. Moreover, NonugnissA ”” 

the Court has no knowledge as to the status of these ladies whether or no they Brat Roieaix 

are minors, married or unmarried. Fan. 
The Subordinate Jude's decree will, therefore, be amended. The plaintiff 

will recover a third share of the amount collected under Ala Baksh’s decree, 

minus the share of her two daughters, which amount will be ascertained and 

determined in the execution of this decree. The amount so recovered from 

the plaintiff will be returned to the Collector, and added to the sum already in 

deposit on account of Ala Baksh’s decree. The costs of this appeal will be 

assessed proportionately. 


Before Mr. Justice L. 8. Jackson and Mr, Justice Mitter, 


SARAT CHANDRA ROY KANUNGO (Pua ‘) * Tae COLLECTOR OF 1868 
CHITTAGONG (Derey * Dee. 8. 


Evidence—Local Enquiry hy Ameen. 
The report of an Ameen and evidence recorded on a local enquiry are evidence in the suit, 
and there is no legal objection to the parties to the suit agrecing that the evidence should be 
taken before the Ameen, and that the inatters in dispute should be referred to him for enquiry, 








Baboos Chandra Madhab Ghose and Srinath Banerjee fur appellant, 
Baboo Jagadanand Mooherjee for respondent. . 


The judgment of the Court was delivered by 


Jackson, J.—The decision of the lower Appellate Court is clearly erroneous. 
Plaintiff’ sued to recover possession of some lands from which he had been 
dispossessed in execution of a decree made in favor of the defendant against 
a third person, under section 15 of Act XIV of 1859. In the course of the 
proceedings, the plaintiff filed a list of witnesses which is tantamount to an 
application for summons, and by order of the Court an Ameen was deputed 
to hold a local enquiry, and report. 

It seems that the main point in dispute was, whether that which the plaintiff 
sues to recover was really land or water. Witnesses were not summoned, and, 
consequently, no oral evidence was taken by the Court; but the Ameen ex- 
amined witnesses on the spot, and made a report which was taken into consider- 
ation by the Court. On that report, and on certain papers put in by plaintiff, 
the Sudder Ameen gave him a decree. 

The Judge in his decision says, “ The Sudder Amcen ordered a lgcal enquiry 
* before examining any witnesses in the Court, and it appears he examined none 
“at all in Court at any time. This was not a proper course. Plaintiff raised 
“no objection however, nor did his Counsel in appeal until this Court pointed 
“ out the omission.” 


* Special Appeal, No. 866 of 1868. from a decree of the Additional Judge of Chittagong 
reversing a decree of the Sudder Ameen of that district, 


Bex. Law 
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1868 Now, undoubtedly, in disputed cases of title, it is advisable that the witnesses : 
Sarat Cuax- Who are to prove the defendant's or the plaintiff's case should be examined in 
Did Bow Ba open Court. At the same time the report of an Ameen and the evidence record- 
gee es hr ed on a local enquiry by an Ameen, are evidence, and, if, as we can gather in 

tor or _ this case, the parties choose to agree that the evidence shall be taken before 
CnirTAGONG. the Ameen, and that the matters in dispute shall be referred to an Ameen for 
enquiry, there is no legal objection to such a course, and the Judge ought, 
therefore, in this case to have referred to the evidence taken by the Ameen and 
also to his report, and if he thought that the witnesses named by the plaintiff 
ought to have been exmained in Court, he should have sent the case back to 
the Sudder Ameen with directions accordingly. We, therefore, reverse the order 
passed by the Additional Judge on this uppeal, and remand the case to his 
Court, in order that it may be retried as directed. 


Before Mr. Justice L. 8. Jackson and Mr. Justice Glover. 


186% HWARISOH CHANDRA CIEUCKERBUTTY (Devexpaxt) v. TARA CHAND 
Deo. U. SHAHA (PLaiiire.)* 





Evidence—Deusitions. 


Depositions of witnesses im a former suit are not admissible in evidence when those 
witnesses are living, and their oral evidence is procurable. 


Baboo Umesh Chandra Banerjee for appellant. 
Baboo Girija Sankar Mozoomdar for respondent. 


Jackson, J.—I think that the plaintiff did not give the evidence in this 
ease which could entitle him to a verdict. He alleged that defendant had 
brought against him a false and malicious charge, and he, therefore, sued for 
damages, the facts alleged being that the defendant had liid information . 
before the Police respecting a theft stated to have been committed in his 

- house, which had caused the Police to search the house of the plaintiff; that 
on such search, property was found, which the defendant claimed as his, and 
stated that it had been stolen from his house; that, in fact, the property in 
question had been previously pledged by the defendant to the plaintiff ; and 
that, in consequence of such pledge being established to the satisfaction of 
the Magistrate, plaintiff was, accordingly, discharged, and the property restored 
to him, If those facts had been proved in the Civil Court as alleged, there 
can be no donbt that the Court might have justly inferred malice, and have 
given plaintiffa decree. It seems that the pluiatiff gave no evilence of the 
facts which were relied upon as raising the presumption of malice, and did 
not prove the previous pledge, but seems to have adduced, for the purpose 
of proving the principal facts, copies of the proceeding before the Magis- 


* Special Appeal, No. 1858 of 1868, from a decree of the Subordinate Judge of Furreed- 
poor, in Dacca, reversing a decree of the Moonsiff of that District, 
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” wate in particular. Copies of the depositions of two witnesses before the 1868 
Magistrate, who deposed to the pledging of those articles, were produced as Tlanan CHANe 
evidence in the Civil Court, but the witnesses being still alive, those copies of P84 CHUCKER- 


the depositions were not admissible. Plaintiff ought to have produced those pttie 
* sae . 5 Tara Cuanp 
witnesses to prove the fact. Plaintiff, therefore, did not support his case by © “giaia, 
proper evidence in the Court below. 
We are asked by the respondent to remit the case to lower Court in order 
that plaintiff may have an opportunity of giving further evidence. I do not 
” think that we ought todo so, This was a suit for damages, and the plaintiff 
ought to have made out his case at the trial, 
I think that the appeal must be decreed, and the judgment of Principal 
Sudder Ameen must be reversed with costs. ; i 
Grover, J.—I concur. 
Before Mr. Justice L, 8. Jackson and Mr. Justice Glover, 
MUKTAKESHI DEBI CHOWDHRAIN (Piaixrirv) ». SASED SHEIKH pitty 
AND ANOTHER (DevENnpants.)* ———___. 


Act X. of 1859, 8, 17, ¢. 8. 


When a zemindar sued a ryot for enhancement of rent, on the ground that he was holding 
more land than he paid for, the land in excess not being included in any potta which had 
been granted to the ryot, but was within his “ jote,” Ifeld, that the zemindar could properly 
suc for enbancement of rent under Act X, of 1859, section 17, clause 8, and the Court would 
grant such relief, notwithstanding that the plaint atso asked that execution of a kabuliat 
might be ordered after determining the rate of rent. 


Baboo Mohini Mohan Roy for appellant. 
Baboo Anand Gopal Palit, for respondent. 
The judgment of the Court was delivered by 


Jackson, J.—This was a suit by the zemindar, against the defendant, ‘who 
held certain jotes under him, praying the Court to fix an enhanced rate of rent, 
upon the ground that the defendant was holding more land than he paid for, 
and to order, defendant to execute a kabuliat at such rate. The J udge 
considered that the defendants must be regarded as a trespasser in respect of the 
excess land, inasmuch as the land was not included in any potta granted to 
him; and he, the Judge, therefore, thought the suit would not lie, and dissmissed 
it in tote. ~ . 

I think that the Judge was mistaken in considering that the suit fell within 
the ruling in Rashum Bibi’s case (1), where it was held that a ryot occupying 
land not included within thelimits of the jote or holding, must be looked upon 

* Special Appeal, No. 2095 of 1868, from a decree of the Judge of Beerbhoom, reversing 
a decree of the Deputy Collector of that district. 

(1) 6 W. R,, Act X. Rul., 57. 
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1868 as a trespasser in respect of such land, and that a suit to enhance would not 
Muxraxesu lic. It is clear that when the land lies within the Jimits of the jote, and the 
Dust Cuow-- zemindar sues for enhancement, on that ground, the case clearly falls within 

v the provisions of clause 3, section 17, Act X of 1859. 

SaJEDSUEIKH. ‘Phe case must go back to the Judge, in order that he may determine 
whether the land actually had been held by the defendant, and to assess fair 
and equitable rates. ‘ 

Then it is contended that as this is a suit for a kabuleut, the suit ought to 
have been dismissed. This, however, was not purely a suit for a kabuliat, but 
the Court was asked to order the execution of a kabuliat after determining 
the rate of rent. We think, therefore, that the Court was at liberty to comply 
with that portion of the plaint which asked for the ascertainment of a fair and 





equitable rate, without granting a kabuliat. 


Before Mv, Justice Bayley and Mr. Justice Macpherson. 


1868 KASIMUNNISSA BIBI anv orners (Di nANtS) v. HURANNISSA BIBI, 
Delt (Pcaistir 





* 





Mortgage—Lien—Decree. 

A executed in fayour of B a simple mortgage of certain property. He afterwards 
executed in favour of Ca mortgage by bye-bil-wafa, or conditional sale, of the same property , 
C obtained a decree for foreclosure, and got possession thereunder. B then obtained a 
monty decree against A, and in execution seized and sold and became the purchaser of the 
said property, and was put into possession of it, On C suing B to recover possession, B 
claimed to be entitled to hold the property by reason of the prior lien which he had 
under the simple mortgage. Held, that as B had only got a money deeree and no declar- 
ation of his rights as mortgagee, he could not set up a prior lien against C. 

In 1859, one Momtaz Hossein executed a tamassook, or bond, thereby 
pledging certain, property, the subject of the present suit, in favor of the 
defendants. Sometime afterwards the plaintiff, in consideration of a sum of 
money advanced by them, obtained from the said Momtaz Hossein a bye-bil- 
wafa, or bill of conditional sale, of the property so pledged to the defendants. 
The plaintiff obtained a decree for foreclosure against Momtaz Hossein, and 
obtained possession of the property. 

The defendant brought a suit for recovery of the amount advanced by 
him to Momtaz Hossein, and obtained a deeree for recovery of the debt due 
to him. In execution of this decree they caused the property in dispute to be 
sold, and having purchased the same, was put into possession thereof. 

The plaintiff instituted this suit for recovery of possession of the property. 

The defendants set up that as they had a prior lien upon the property in 
dispute, they were entitled to hold the same against the plaintiff. 


* Special Appeal, No. 1200 of 1868, from a decree of the Judge of East Burdwan, affirming 
adecree of the Sudder Ameen of that District. 
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‘The Sudder Ameen passed a decree in favor of the plaintiff, which was 1868 
affirmed by the Judge on appeal. KasimMunnissa 

‘The defendants appealed to the High Court. Bret 
HUuRANNISSA 


Brat. 


Mr. C. Gregory and Baboo Ambika Charan Banerjee for appellants, 
Baboo Bama Charan Banerjee for respondent, 


The judgment of the Court was delivered by 
.. 

Macraerson, J—We think this appeal ought to be dismissed with costs. 
We do not, however, concur in all that is said by the lower Appellate Court, 
because we think that if the appellants really held a simple mortgage of this 
property as alleged, they might. have obtained a decree declaring their right 
as mortgagees, and their right to have the lands sold in exccution of the 
decree free from all ineumbtances accruing subsequent to the date of the 
mortgage. But the mortgages got no such decree, They got a simple decree 
for money; and in execution of that decree they had the property sold, and 
themselves became the pu rehasers of it. Thereupon they ejected the plaintiffs 
(xespondents) who were entire strangers to their decree ; and when the plaintiffs 
sued to recover possession, the appellants opposed them upon the ground 
that although they (the appellants) had not got adecree establishing their 
lien or declaring the property to be subject to it at the time that the property 
was sold in execution, still in fact they had a lien on it by reason of its being 
hypothecated to them by a simple mortgage, and, therefore, the plaintiff ought 
not to be allowed to recover possession, 

We have no doubt that if a mortgagee who holds a simple mortgage bond 
wishes to sell the property so as to get the full benefit of his mortgage, he 
must get a distinct declaration from the Court of his rights over the property 
as mortgagee, as well as a decree for its sale. This was decided by a Full 
Bench in the case of Gopeenath Singh v. Sheo Sahoy Singh 1). If a mort- 
gagee sells the property without having obtained such a declaration, he cannot 
get the full ‘benefit of his mortgage, by setting up a plea of lien, if he has 
become the purchaser under his own decree, and has contrived to get himself 
put into actual possession. If the course contended for could be followed, a . 
third party, such as the plaintiffs in the present case, would be exposed to 
what might be a very great hardship. For he would be deprived of what is 
otherwise his undoubted right, i.e. the option of satisfying the decree rather 
than having the property sold in execution. The view we now express 
accords with the decision of the Full Bench I have already referred to, and also 
with a decision, Golakmani Debi v. Ramsundar Chucherbuity (2). 

We think the appeal ought to be dismissed with costs. 


{1) Case No, 2809 of 1863, 14th Dec. (2) 9 W. RB, 82, 
1864, . 
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Before Mr, Justice L. 8. Jackson and Mr. Justice FE. Jackson. 


SHIU DAYAL PURI anp anorier (DerEenpants) v, THAKUR MAHABIR 
PRASAD (Piarntier.)* * 


Evidence of Mokurruri Title, 


Mere proof of possession for more than 12 years docs not amount to proof of a mokur- 
Turi title, 


Baboos Chandra Madhah Ghose and Ramesh Chandra Mitter for appel- 
Jants, 


° 
Baboos Annadla Prasad Banerjee, Mahesh Chandra Chowdhry, Purna Chan- 
dra Shome, and Mohini Mohan Roy for respondents. 


L. 8. Jacxson, J.—The plaintiff in this case alleged that he held a mokurruri 
tenure of the lands in dispute under the party from whom the defendant, Shiu 
Charan, had purchased, and under the defendant, Shiu Dayal; and that having 
brought a suit in the Revenue Court against the defendants for damages on 
account of an alleged injury to his crops committed by them, he had been 
found by the Revenue Court not to be in possession; and that, cousequently, by 
reason of’ that decision, and on the date of the decision, he kad been disposs- 
essed ; he, therefore, asked the Court to adjudicate upon his mokururee title, 
and re-place him in possession. 

The lower Appellate Court seems to me to have distinctly found that the 
alleged mokururee title of the plaingiif was not proved, but having allowed 
the plaintiff an opportunity of adducing further evidence on the question of pos- 
session, and the plaintiff having giving such evidence, the Judge considered that 
possession for more than 12 years had been made out on the plaintiff's part; 
and, therefore, on the ground simply of his possession, affirmed the deeree which 
the plaintiff had obtained. The contention before us in special appeal is that, 
under the circumstances of this case, mere proof of possession is not sufficient to 
entitle the plaintiff to a verdict. 

For the respondent it is urged that, in the first place, there was evidence, 
and conclusive evidence in favor of the plaintiff as to his mokururee right, 
and that no objection to the finding of the Court below on that point hus 
been tendered ; but also it is urged that proof of possession was sufficient, 

As to the so-called conclusive evidence regarding the plaintifi's mokurruri 
it appears to me that it was not such evidence. (His Lordship here commented 
upon the evidence in detail). . 

‘Lhe question remains whether the Judge was vight in holding that the 
plaintiff was entitled to a judgment on merely proving his possession. Tho 
respondent's pleader cites a decision of this Bench in the case of Biswanath 
v. Brajamohan Chuckerbutty (1). 

* Special Appeal, No. 1808 of 1868, from a decree of the Judge of Shahabad, affirming 
a decree of the Sudder Ameen of that district. 
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That case appears to me clearly distinguishable from the present. In that 


1868 


case, the plaintiff held the lands in dispute as lakherajdar, and his Possession was, Sarv Dayar. 


consequently, adverse to that of the defendant, who was the zemindar ; and in 
that case, Mr. Justice Mitter and myself, properly, as I think, applied the 7 
ruling of the Judicial Committee of the Privy Council, which ig cited in our 
judgment, In the Present case, the plaintiff was by his own admission the 
tenant of the defendant,Fand he states that he paid them rent; his possession, 
therefore, does not in itself lead to any inference as to the character of the 
tenure. The fact of his having oceupied the lanl and paid rent for twelve 
years, or even twenty years, is equally consistent with his being a tenant-at- 
will, a farmer, or a mokurureedar. I think, therefore, that.the Judge was wrong 
in holding that on proof of possession, the plaintiff was entitled to a decree. 
Moreover, he did not merely ask for pos sion, but he asked the Court to 
adjudicate upon his alleged mokurnrce title, and to restore him to possession 
as mokurureedar. I think the decision of the lower Appellate Court must be 
reversed with costs. 





1. Jacgson, J.—I am wholly of the sime opinion. 


Before Mr. Justice Norman and Mr, Justice E. Jackson. 
THE QUEEN v, RASSUL Susuy AND OTRERS.* 
Ohstvucting'a Road—Act XXV. of 1861, s, 820. 
Where A complained merely to the Magistrate that “a certain road had been obstructed 


by B and others,” held, that the Magistrate was not bound to enquire into the matter under 
section 320 of Act XXV of 1861. 


Durga Prasad Das complained to the Magistrate of Rungpore that “ a cer- 
tain road had been obstructed by Rassul Nushy and others.” The Magistrate 
merely passed the order “let it be filed in the office.” The Judge held, that 
the Magistrate was wrong: (1) in not enquiring if the road was public or 
private; (2) in not recording his opinion in English; (3) in not proceeding 
mnder sections 308 or $20 of the Criminal Procedure Code according as the 

rte considered that it was for the 
person aggrieved to make out his right to the road ia the Civil Court. The 
Judge eld, that the onus lay on the other side to show that they had a right 
to close the road. It did not appear that there was any fear of a breach of . 





road was public or private. The Magis 


the peace. 


Jackson, J.—It is clear that the interference of the Magistrate in this case 
was not asked on the ground that the road was a public road. The application 
nade by the petitioner consists of a hurriedly and carelessly written petition 
of four lines. It does not state when the pathway was dug up by the defend- 

* Reference under section 434 of the Code of Criminal Procedure, 
2—-G 
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1869 ants. Under such circumstances, I am not prepared to say that the Magistrate 
“Tur Queew Was obliged to enquire into fhe dispute, Section 320 certainly gives the 
RisseUN CRY Magistrate a discretion in the. matter. There is nothing in the petition to 

show that there was any dispute at the time the defendants dug up the path- 
way. The Civil Court is the proper tribunal to settle such disputes ; and 
even the Magistrate's orders would be subject to the decision of a Civil Court. 
There are cases where a Magistrate should interfere to prevent’ a breach of 
the peace, but it does not follow that he must interfere in all cases’ In the 
absence of all details as to when the occurrence complained of took place 
I think the Magistrate was right in this case in not interfering. 


Norman, J.—I entirely concur im these remarks. It appears to me that it 
was for the complainants to make out a case for the summary interference of the 
Magistrate under section 320. They wholly failed to do so. 


Before Sir Barnes Peacock, Kt., Chief Justice, and Mr, Justice Mitter. 


SITANATII BOSE v. MATHURANATH ROY.* 


Jaan 80, Interest—Bond. 


When a bond is silent as to any interest to be allowed after the due date of the bond, it is 
in the diseretion of the Court to fix the amount of interest, if any, to be paid from the due 
date of the bond to the date of the commencement of suit, 


Tus following question was submitted by the Officiating Judge of the Small 
Cause Court of Kishnaghur, for the decision of the High Court: 

“Tn the case of a bond-debt, what amount of iuterest, if any, should be allowed 
between the due date of the bond and the date of action, when the bond itself’ 
is silent as to interest after the due date.” 


The judgment of the High Court was delivered by 


Peacocs, C, J.—We are of opinion that there is no fixed rate at which 
interest must by law be allowed for the period which has passed between the 
time when the bond became payable and the commencement of the suit. 
That is a matter which was entirely in the discretion of the Court, having 
regard to all the circumstances of the case. 


* Reference to the High Court from the Officiating Judge of the Small Cause Court of 
Kishnaghur, dated the 2nd December 1868, 
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Before Mr, Justice L. S. Jackson and Mr. Justice Markby, 


DHAN BIBI (Petrrioxer) v, HARADHAN RAM (Ovposrre Parry.)* 
Appeal—Act XXL of 1861, s, 1. 


The Moonsiff, op the application of a judgment-debtor, sct aside a sale held in. execution 
of a decree passed against him, on the ground that the decree was barred by lapse of time. 
The judgment-creditor appealed to the Judge, who rejected the appeal, on the ground that 
No appeal was allowed from such an order. 

Held, in special appeal, that, under sec. 11 of Act XXIII, of 1861, an appeal lay from the 
order of the Moonsiff. 


Baboo Banshidhar Sen for petitioner. 
The respondent did not appear. 


" The facts sufficiently appear in the judgment of the Court, which was deli- 
vered by 


" Jackson, J.—This is a special appeal on the part of the decree-holder, who 
complains that the sale of the judgment-debtor’s property, which took place in 
execution of his decree, has been reversed by the Moonsiff, on the ground that 
execution was barred, the fact of such bar having been brought to the notice 
of the Moonsiff subsequent to the sale, He appealed to the Judge, first, on 
the ground that it was not competent to the Moonsiff to take notice of such 
objections after the sale; and, secondly, on the ground that execution was not, 
in fact, barred. The Judge held that no appeal was allowed by law, and 
rejected the application. 

It is contended now that the Judge was wrong; that this is a ease coming 
within the provisions of section 11, Act XXILL. of 1861; and that, in such cases, 
an appeal is expressly allowed. No one appears for the respondent; but it seems 
clear that the Judge bas fallen into error. ‘This was a question arising between 
the parties to the suit in which the decree wag passed, and relating to the 
execution of the decree; and, consequently, the order passed by the Court 
was open to appeal. The questions between the parties are questions partly 
of law and partly of fact. 

We are not, therefore, capable of dealing with them effectually in special 
appeal, and we think that the order of the Judge must be set aside, and the 
proceedings remitted to him, that he may deal with the appeal as made in his 
Court. 


of 1862, froma decree of the Judge of West 
rming a deerce of the Moonsiff of thas disteied, 





* Miscellaneous Special Appeal, Ni 
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Before Mr, Justice Loch and Mr. Justice Miter, 


1869 SHAHZADA PAKAKTAR, aZias KAHNU SAHIB (ox ov tHe DEFENDANTS) c. 
Jany, 4 JAKRIRAM BHAKAT (Puarstive.)* 





Cross-Examination—Act VILL, of 1859, s. 170. 


A defendant failed to appear when ordered to attend under section 170, Act VIIL, of 
1859. ‘The Judge did not at once pass judgmeut against Lin, but called the plaintifi’s wit~ 
nesses, and refused to allow the defendant's vakecl, who was present, to cross-examine 
them, J/cld, that the Judge ought to have allowed the defendant's vakeel to cross-examine 
the plaintiff's witnesses. 


Tue plaintiff sued to recover the amount due ona bond executed by 
Mohammed Shamsuddin, Robumannissa Begum, and Sultani Begum, and alleg- 
ing that the gefendant, appellant, executed at the same time a security 
bond for the liquidation of the debt, if they should fail to meet it, included 
him also as a defendant in the suit. The defendants who executed the bond 
did not appear, and allowed judgment to go by default. The defendant, appel- 
lant, in his written statement, denied that he executed the security bond, or 
made himself liable for the debt due by the others. 

The plaintiff made special application for an order, requiring the attendance 
of the defendant, appellant, and a notice was served upon him to show cause 
why he should not appear and give evidence. On receipt of this notice, he filed 
a special petition, requesting that his appearance might be postponed till the 
witnesses cited by the plaintif had been examined, in order that it might 
be ascertained whether they were able to identify his person ; and the Court 
ordered that he should be in attendance on the day fixed, in order that he 
might be confronted with the witnesses. The trial was subsequently post- 
ponect on the prayer of the defendant, appellant, On the day fixed for the 
trial, the defendant did not appear, but he filed a petition stating that 
he had been scized with serious illness in the course of the preceding 
night; that he had sent for the doctor; and that he would furnish a 
medical certificate as soon as he had obtained one. On this petition the 
Principal Sudder Ameen, observing that no medical certificate had been 
produced, and no other evidence to establish the alleged inability of the 
defendant to appear, and that the Sub-legistrar of the district and other 
witnesses with whom the defendant desired to be confronted were in attendance, 
held that the defendant without lawful execuse failed to comply with the order 
of the Court, and directed that the case be tried ex parte, In the course of the 
day another petition was filed by the defendant, praying that the Court would 


* Special Appeal, No. 2466 of 1868, from a decree of the Judge of the 24-Pergunnas, 
dated the 10th June 1868, affirming a decree of the Subordinate Judge of that district, 
dated the 6th January 1868, 
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-take evidence on his behalf, but it was rejected, and the Principal Sudder Ameen 
having taken evidence of the execution of the bonds produced by the plaintiff, 
and the evidence of the Sub-Registrar of the district, who swore that he had 
personally visited the house of the defendant, appellant, and had registered the 





. . + + . . Ssrap 
security bond after ascertaining from hin that it was genuine, gave judgment Zs 


against all the defendants. But he declined to allow the vakeels of the Jakrinaw 
Buakar, 


defendant, appelldnt, to cross-examine the witnesses, The Judge, on appeal, : 
held that the procedure of the Principal Sudder Ameen was correct, 
The defendant appealed specially. 


Baboo Mahendra Nath Mitter for appellant. 
Baboo Debendra Narayan Bose for respondent, 
The judgment of the Court was delivered by 


Locn, J.—The lower Courts have held that the defendant, when duly 
summoned to appear, failed to attend without lawful excuse, We think that 
this Court cannot interfere with this finding. But it is urged, in the second 
place, that the procedure followed by the Subordinate Court is not in accord- 
ance with the provisions of section 170 (1) of Act VIIL. of 1859. The Sub- 
ordinate Judge did not pass judgment against the party who failed to appear, 
as he might have done, under the provisions of the law quoted above, but he 
ordered that the case should be heard ex parte, and he refused to allow the 
vakeel of the defendant to cross-examine the witnesses of the plaintiff. The 
Judge, in appeal, held that the order of the lower Court was right. 

We think that on the defendant failing to appear without lawful excuse, the 
Tudze might at once have passed judgment against him. But if he proceeded 
to take the evidence of the plaintiff's witnesses, the defendant who had entered 
appearance was entitled to cross-examine them by his vakeel, and the Subor- 
dinate Judge was wrong in treating the case as an ex parte one ; for, as the 
defendant had appeared and filed a written statement, it could not be called an 
ex parte case. If not an ex parte case, the defendant was entitled to cross- 
examine the plaintiff's witnesses, . 

We think that the case must go back to the first Court to allow the defend- 
ant’s vakeel an opportunity to cross-examine the plaintiff's witnesses. 

With regard to the third objection taken in special appeal, we find that it 
was not urged in the lower Appellate Court, and is of no real weight. 

The case is, accordingly, remanded to the first Court to allow the defendant's 
vakeel to cross-examine the plaintiff's witnesses, and to re-try the case, 


(1) Section 170, Act VIEL, of 1859.—* Ie custody or possession named in such sum~ 


any person, being a party to the suit, who 
shall he ordered to attend to give evidence 
or produce a document, shall, without lawful 
excuse, fail to comply with such order, or 
attending, or being present in Court, shall 
without lawful excuse refuse to give evi- 
dence, or to produce any document in his 


mons as aforesaid, upon being required by 
the Court so to do, the Court may either 
pass judgment against the party so failing 
or refusing, or make any such order in re 
lation to the suit as the Court may deem 
Proper in the circumstances of the case,” 


lt 
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Refore Mr, Justice Kemp and Mr, Justice Glover. 


GOPAL SING (Piaintier) «, KANHYA LAL SAIEBZADA AND ANOTHER 
(Derennants.)}* 


Hindu Widow—Mitakshava Law—Adverse Possession Reversioners. 


Where after the death of a Hindu who had been separate in estate from his brothers, 
and, during the life-time of his widow, his brother's sons obtained mutation of their 
names on the Collector’s rent-roll, and held possession of the estate, in right of inheritance, 
for more than 12 years, Aedd, that, under the Mitakshara law, the possession by the nephews 
being adverse to the widow, the claim of the reversioucr, op her death, was barred, 


Baboo Kalimohan Doss for appellant. 
Baboos Ramesh Chandra Mitter and Hem Chandra Banerjee for respondents. 


Kemp, J.—This was a suit, on the part of the plaintiff, for possession, by 
right of inheritauce, of certain properties left by his maternal grandfather, 
Dindayal. There are two sets of defendants in this case, the first set claim- 
ing as the heirs of Dindayal, and the second set claiming as purchasers from 
these heirs. They pleaded that the suit of the plaintiff was barred, and the 
Judge found that as more than twelve years had elapsed from the date of the 
alienation, which alienation the Judge found took place in 1254, and as the 
plaintiff's cause of action did not arise in 1273, from the death of the life- 
tenant, the widow of Dindayal, but from the date of the alienation, namely 
in 1254, the suit of the plaintiff was barred. ‘The Judge procecded to add 
that there was a petition of the plaintiff, a copy of which had been filed by the 
defendant, which petition would certainly seem to show that the plaintiff had 
waived his right of snccession to the estate of Dindayal. 

We think that the Judge has come to a correct finding, and that the snit of 
the plaintiff is barred, though we do not think that the reasons given by the 
Judge are altogether correct. The Judge has evidently treated this case as if 
the property in dispute had been alienated by the widow, and as if all the defend- 
ants were purchasers from the widow; but such is not the case. On the 
contrary, the plaint itself discloses that the defendants, during the life-time of 
the widow, claimed as the heirs of Dindayal, the husband of the widow, and 
obtained a mutation of their names on the Collector's rent-roll, and held 
possession of the estate of Dindayal in right of inheritance. Now the acts of 
the defendants which took place more than 12 years before the death of the 
widow, were hostile to the widow, and the possession held by the defendants of 
the estate of Dindayal was adverse to the widow, inasmuch Dindayal having 
been found, by a decision of the Court, to have been separate in estate from his 

* Special Appeal, No. 2002 of 1868, from a decree of the Judge of Tirhoot, dated the 13th 
April 1868, reversing a decree of the Sudider Ameen of that district, dated the 9th Septeim- 
ber 1867. 
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+ brothers, and the case being governed by the Mitakshara law, the widow of 1869 
Dindayal would succeed to his estate, and not the nephews, the brother's sons “GoraL Sika, 
of Dindayal. The defendants, therefore, having obtained mutation of their Rises Lan 

names as heirs of Dindayal, and having held possession of his estate for more Sanepzapa, 

than twelve years prior to the death of the widow, that act was hostile to the 

widow, and that possession was adverse to her, It is settled law that if a 

widow, without fraud or collusion, would be barred, the reversioner claiming to 

succeed on her death would also be barred. That the possession of the defend- 

ants was adverse, and that the proprietary right of the widow was invaded by 

their act is beyond doubt; but it has been stated that there is evidence of 

fraud and collusion on the part of the widow. 

A decision passed between the brothers of the present plaintiff and the 

defendants has been alluded to, but this decision is no evidence in this case, as 

it is not between the parties to the present suit. It istrue that in that deci- 

sion there is an abstract of a statement made by Kanhya Lal, one of the prins 

cipal defendants in this suit, but taking that abstract, as it stands, there is 

nothing in it which imputes fraud to the widow. In the absence, therefore, of 

any allegation, much less of any proof of fraud, we hold that the possession of 

the defendants lias been adverse to the widow for more than 12 years, and that 

the widow would have been barred if she had sued. It follows that the rever- 

sioners, the plaintiffs, in this suit are equally barred. . 

"We, therefore, dismiss the special appeal with costs and interests. 





Before Mi, Justice Kemp and Mr. Justice Glover. 


SHIU DAS NARAYAN SING (Prarxrivr) » BHAGWAN DUTT Poet 
a eee ee any. 5, 
AND OTHERS (DEFENDANTS. )* 





Special Appeal—New Issues. 
A party cannot be permitted to change, in special appeal, the allegations on which he 
went to trial in the Courts below, and to raise altogether a new issue, 
Baboo Krishna Sakha Mookerjee for appellant, 
Baboo Debendra Narayan Bose for respondents. 
The judgment of the Court was delivered by 


Kemp, J.—Two points are taken in special appeal, first, that the lower Appel+ 
late Court has misconstrued a petition filed by the plaintiff, dated the 5th of 
September 1859 ; and, secondly, that, under the Mitakshara law, the father being 
only a sharer with the sons in the ancestral properties, on the father's rights 
and interest being sold, the defendant cannot get the whole property, but only 


* Special Appeal, No, 1155 of 1868, from a decree of the Principal Sudder Ameen of Tir- 
hoot, dated the Lith February 1868, ailirming a deeree of the Sudder Aimeon vt that dis- 
trict, dated the 25th February 1867. 
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the share to which the father was entitled; that the lower Court was, therefore, . 


wrong in dismissing the entire claim of the plaintiff. 


Nanas SING Qn the first point the petition has been read, and we are of opinion that the 


Buacwan 
Dorr. 


1869 


Jany. 6. 


lower Court has not miscontsrued this petition. It appears that a sale in exe- 
cution was imminent, and the plaintiff applied to the Court by petition, stating 
that his father, owing to old age and debility, had made over the whole estate 
to the plaintiff, the son ; that the debt under the decree was justly due ; and that 
the plaintiff lad no present means to meet the decree, and, therefore, prayed 
the Court, either to apply the provisions of section 243 of the Code of Proce- 
dure, or to give him one month’s grace, within which to raise the money, to pay 
off the decree ; this petition is, therefore, not, as the appellant contends, a simple 
prayer for the postponement of the sale, but a distinct admission of the just- 
ness of the debt and of the liability of the estate to pay the same. 

The second point is a new one; it was not raised in the pleadings below: the 
plaintiff's case below was that his father was extravagant, and contracted the 
debts for purposes not sanctioned by the Hindu law, and an issue was raised on 
these pleadings to the effect of whether the plaintiff's father wasted the said 
properties, by extravagance not countenanced by the Hindu law, or incurred 
debts for purposes sanctioned by the Hindu Jaw, such as the marriage of 
daughters and other charitable acts. The Courts below found that there was no 
proof of the extravagance of the father, and that the alienations were made for 
purposes sanctioned by the Hindu law. 

We cannot permit the special appellant to entircly change in special appeal 
the allegations on which he went to trial. 

We dismiss the special appeal with costs. 





' 
Before Mr. Justice Kemp and Mr. Justice Glover. 


LACHMI NARAYAN PURI (Inrerveror) v. PUKHRAJ SING AND OTHERS 
(PLAINTIFYS.)* 


Act X. of 1859, 8. 77—Interventon. 


Where an intervenor in a rent suit applies to be made a party under section 77 of Act 
X. of 1859, distinctly relying upon that section, it must be inferred that his case is that 
he has been in receipt and enjoyment of the rent before and up to the time of the com- 
mencement of the suit, and his petition should not be rejected, because itdoes not contain 
the words “ that he claimed to occupy and receive the rent.” 


Mr. R. E. Twidale for appellant. 
Baboos Khettra Mohan Mookerjee, Budhsen Sing, and Munshi Mohammed 


Yusaff for respondents. 


* Special Appeal, No. 1393 of 1868, from a decree of the Judge of Gya, dated the 29th 
February 1868, affirming a decree of the Deputy Collector of that district, dated the 12th 
November 1867. 
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The judgment of the Court was delivered by 1869 





Kemp, J.—This was a suit for rent. ‘The plaintiff, as mokurruridar, a ARUN A. 


sued the ticcadar for rent. The special appellant, who alleges that hé has Powaras 
purchased the proprietary rights in the estate, intervened under section 77 of Sing, 
Act X. of 1859, The first Cour—although this does not appear in its decision, 

but by order on a petition—refused to make the special appellant a party to 

the suit. On appeal, the Judge held, that no appeal would lic, and that the 

spetial appellant had no good claim to be allowed to appear as intervenor 

before the lower Court. The Judge further observes that the petition pre- 

sented to the Deputy Collector by the intervenor does not contain any allega- 

tion of receipt of rent, nor does it appear from that petition that the 

intervenor has ever received any rent. 

We think that both Courts were wrong in not making the intervenor a party 
to the suit. The application to be allowed to be made a party was distinctly 
made under section 77 of Act X. of 1859. Now, there is no other ground upon 
which a party can claim to be made @ party to a suit under section 77, except 
one, viz. that he has in good faithSreceived and enjoyed rent up to the time 
of the commencement of the suit. Therefore, when a party applies under 
that section, quoting that section, it must be inferred that his plea is that 
he has been in receipt and enjoyment of the rent before and up to the com- 
menccment of the suit. 

With reference to the petition presented by the intervenor, such portions 
as the pleader for the respondent wished to have read in support of the 
Judge’s judgment, have been read. We do not find that the intervenor 
admitted in that petition that he had not been in receipt of the rent. What he 
stated was, that during the term of the tieca, he was entitled to the malgu- 
zari, or the rent, and that after the expiration of the term of the ticea he 
was entitled to khas possession. The tiecadar, who has been made a respon- 
dent, also objects to the intervenor being made a party to the suit, although 
the pleader for the respondent, the ticcadar, admits that his client was in 
doubt as to which party the rent was payable, viz. to the plaintiff or to the 
intervenor. We think that this is a case in which the intervenor ought to 
have been made a party under section 77; and that simply, because the words 
“that he claimed to receive and enjoy the rent’’ were omitted in the petition, 
although the section is distinctly quoted and relied upon, the lower Court 
ought not to have rejected the petition of the intervenor. 

We, therefore, remand the case with directions to the Court of first instance 
to make the intervenor a party under section 77. of Act X. of 1859, and to 
re-try the case. The intervenor will be permitted to put in evidence in support 
of his claim, 

Costs to follow the result. . 
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Before Mr. Justice Kemp and Mr. Justice Glover. 


1869 DITANPAT SING anp ANOTHER (DEcREE-HOLDERS) v. LILANAND SING 
Tany 9 (Juveuent-DeEsror.)* 


Execution—Procedure. 


An application for execution of a decree need uot be accompanied by a copy of the 
decision of the first Court. 

Ap application for execution was made by a mooktear, and admitted by the Judge, who 
ordered a notice to issue to the judgment-debtor. Held, that such application cannot 
afterwards be set aside for irregularity, and that it is sufficient to keep the decree alive. 


Baboos Krishna Dayal Roy and Nalit Chandra Sen for appellants. 
Mr. &. B. Twidale for respondent. 


Grover, J.+~This was a suit for execution of a decree. The first applica- 
tion for execution, the only one we have to deal with, is dated the 13th 
August 1864. The present application for execution was taken out on the 
4th July 1867, so that if the first application for execution preferred in August 
1864 was sufficient to keep the decree alive, the decree-holder (applicant) is 
undoubtedly in time. : 

The Judge affirming the order of the Principal Sudder Ameen, has consi- 
dered the application of August 1864 not to have been a bond fide one, for 
two reasons; first, because the application was irregularly made through a 
mooktear; secondly, because a copy of the Civil Court’s decision was not filed 
with the application. 

‘The second objection appears to us altogether untenable under the provisions 
of’ section 212 of Act VIIL. of 1859. That section no where makes it neces 
sary that an application for execution of a deeree should be accompanied by 
a copy of the decision of the first Court, and that principle has been repeat- 
edly upheld in decisions of the High Court, and notably in the case of Gunga 
Gobind Gupta v. Makhun Lall Hattee (1). 

The other ground, namely that the application was made by a mooktear, and 
is thercfore irregular, appears to us equally worthless; for whatever irregula- 
rity there might have been in that application, we think that the former Judge 
% condoned it by afterwards issuing notice on the jndgment-debtor, and that 

the present Judge cannot now interfere to set aside the order of his predecessor. 
It has been urged upon us by the pleader for the special respondent that the 
Judge, after looking to thé whole of the circumstances of the case, has decided 
it upon the evidence before him, and that his decision is based on findings of 


Miscellaneous Appeal, No, 455 of 1868, from an order of the Judge of Purnea, dated the 
27th May 1868, affirming an order of the Subordinate Judge of that district, dated the [2th 
September 1867. . 


CI) 9 W. R, 362, 
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: facts with which no interference is possible in special appeal ; but it appears to 1869 

us that, as the Judge had no power to interfere with the order issuing notice on Duanrat 

the judgment-debtor, his decision is not in reality one of fact at all, and Sue 


cn 

cannot debar this Court, in special appeal, from allowing the judgment-creditor AArAnaxy 
to execute his decree. : 

We think that the application of the 13th August 1854 was sufficient to 
keep the decree alive, and that the present application being within three 
years from the application preferred on the 13th August 1864, isin time, and 
that the decree ought to be executed accordingly, 

The decision of the lower Appellate Court is therefore reversed, and the 
appeal decreed with costs. 


Before Mr. Justice Kemp and Mr. Justice Glover. 


SHEIKH RANZAN ALI (Derexpaxr) e, SYED ANWAR ALI (Piatwrier,)* Jane 00: 
Jurisdiction—Act X. of 1859, 8, 28, cl. 6. 
A suit for the declaration of the right of the plaintiff to a share in the produce of certain 
trees, on the allegation that these trees were planted by a person, whose rights had passed 
to the plaintiff by a bill of sale, is cognizable by the Civil Courts, and does not come within 
the meaning of clause 6, section 23 of Act X. of 1859, 
Moulvie Murhamnt Hossein for appellant. 
Mr, R. E. Twidale for respondent, 
» The judgment of the Court was delivered by 


Kemer, J.~In these two special appeals, the same parties were plaintiffs and 
defendants in the Court below.—The J udge has given the plaintiff a decree, in * 
confirmation of the decree of the first Court, One pvint taken in special 
appeal in the two cases is, that the suit is not cognizable by a Civil Court, and 
that it ought to have been brought under clause 6 of section 23 of Act X. , 
of 1859. ‘This objection was not taken below ; but as it is a question of juris~ 
diction, we shall notice it. The suit was not to recover the occupancy or 
possession of any land, farm, or tenure from which the ryot, farmer, or tenant 
has been illegally ejected by the person entitled to receive rent for the same. 
It was a suit for a declaration of the right of the plaintiff to a half share in 
the produce of certain trees, on the allegation that these trees were planted by 
the person, whose rights had passed to the plaintiff by a bill of sale. 

This ground of special appeal is clearly untenable, 


* Special Appeals, Nos. 2120 and 2125 of 1868, from the decrees of the Judge of Patna, 
dated the 26th December 1868, affirming the decrees of the Moonsiff of that district, dated 
8rd. December 1867. 
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Before Mr. Justice Kemp and Mr. Justice Glover. 
MAHADEO OJHA (Durenpant) v, PARMESWAR PANDEY (PLAINTIFF. )* 
Appellate Court—Judgment. 


An Appellate Court is bound to state its reasons for reversing the decision of a lower 
Court, 


Baboos Ashutosh Chatterjee and Jadab Chandra Seat for appellant. 
Baboo Budhsen Sing for respondent. 
The judgment of the Court was delivered by . 


Groves, J.—It appears to us that the objection taken by the special appel- 
lant in this case must succeed. It has been oftentimes ruled by Division Benches 
of this Court,that, when a Court of Appeal reverses the order of a Court 
of first instance, it is bound to give reasons for so doing in the judgment. In 
the present case, the Moonsift gave his reasons at considerable length for be- 
lieving the plaintiff's suit for possession to be unfounded, but the Judge, 
without going into, or controverting, any o! those reasons, but saying simply 
that the plaintiff's case appears to him to be a just one, reversed the decision of 
the Court of first instance, and decreed the plaintiff's suit. 

It appears to us that, according to a long current of decisions of this Court, 
he was not justified in doing so; and that before reversing the orders of his 
subordinate, he was bound to give his reasons, for which he was induced 
to do so. 

The case must, therefore, go back to the Judge, for him to pass a fresh deci- 
sion on the merits of the case, with reference to the above remarks, 

Costs to follow the result. 


* 


Before Mr. Jostice Kemp and Mr. Justice Glover. 


RAJ KUMAR SING (Piaintirr) v. KALI CHARAN SING anp ANOTHER 
(DEFENDANTS).f 


Award—Appeal—Aet VHT. of 1859, as. 825 4 327. 


‘An application was made under section 327 of Act VIL. of 1859 to file an arbitration 
award, and the Court after calling on the opposite party to show cause why it should not be 
filed, rejected the application. Held, that the case did not come within the meaning of 
section 325, and that the order teing simply one “rejecting an application to file an award,” 
was final. 

* Special Appeal, No. 2855 of 1868, from a decree of the Officiating Judge of Sarun, 
dated 1st Jume 1868, reversing a decree of a Moonsiff of that district, dated the 5th 
July 1867. 

+ Miscellancous Appeal, No. 438 of 1868, from an order of the Subordinate Judge of 
Patna, dated the 25th July 1868, 
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Messrs. R. T. Allan and C. Gregory, Munshi Mohammed Yusaff and 
Baboo Ramanath Bose for appellant. 


Baboos Annada Prasad Bunerjee, Srinath Doss, and Krishna Sakha Mooker- 
Jee for respondents. 


Kemp, J.—This was an application to enforce a private arbitration award, 
dated the Sth Aswin 1265. 2 : 

It is admitted that the application was made under the provisions of section 
327 of Act VII. of 1859. It is also admitted that the application to file the 
arbitration award was not allowed by the lower Court. The opposite par- 
ties were served with nptice to show cause why the award should not be filed. 
The Principal Sudder Ameen entered into elaborate enquries in the case, and 
for the reasons given in his decision, refused the application. It appears that 
amongst the reasons givenis that the award was nota bond fide one. The 
plaintiff is the appellant. Before hearing this appeal, the respondent put in 
an objection to the hearing of this appeal, and a ruling of the Full Bench in 
Baboo Chintaman Sing v. Rupa Kooer (1) was quoted.by the pleader for the 
respondent, 


Mr. Allan, for the appellant, has argued that the present case has gone far 
beyond the limits of the case decided by the Full Bench. The pleader 
attempted to show that the Full Bench case referred to an order rejecting an 
application to tile a batwara under section 327 without any enquiry what- 
ever; but that in the present case, there had been a full enquiry, and that the 
case was treated by the Principal Sudder Ameen in the form of a special 
case coming within the purview of section 325 of the Code. 

We think that this contention is clearly incorrect :, section 325 contemplates 
special cases submitted to the Court for its opinion. Section 327, under which 
the special appellant, the plaintiff, proceeded in this case, refers to applications 
to be permitted to file an arbitration award with a view to have its provi- 
sions enforced by a decree; and the section provides that before this can be 
done, the Court shall call upon the parties to the arbitration, other than the 
applicant to show cause why the award should not be filed. 

In this case, the other parties did appear and did show cause, and the 
Principal Sudder Ameen refused to permit the award to be filed. The judg- 
ment of the Full Bench, therefore, clearly applies to the present case. The 
result, if the award had been filed, would have been that it could have been 
‘enforced as a decree. . 

The order disallowing the application to file the award is not a decree, and 
therefore is not appealable as a decree. It is to use the words of the decison 
of the Full Bench, “simply an order rejecting an application to file an award,” 
and against such an order, no appeal is provided by Act VIII. of 1859. The 
appeal is, therefore, dismissed with costs. 


4) Case No. 853 of 1866, Bet August 1866, 
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Before Mr, Justice Norman and Mr. Justice E. Jackson. 
1869 SHAMI MOHAMMED Gupemest-Denror) ». MUNSHI MOHANMED ALI KHAN 


Tany, 29. (Government PLeapEr.)* 


Limitation—Act XIV. of 1859, ss. 20 § 17—Stamp Fees—Pauper Suits, 


A decree had been obtained by a party suing in formé pauperis against Shami Mohammed 
(appellant). ‘The Government (represeuted by Munshi Mohammed Ali Khan) now sought 
to recover against Shami Mohammed the amount of stamps which would have been paid by 
the plaintiff, if he had not been permitted to sue as a pauper. Held, that the right of Go- 
vernment to recover the Stamp Fees in question under section 309 of Act VIL of 1859, 
is not affected by the law of limitation laid down in section 20 of Act XIV. of 1859, 


Baboo Kali Krishna Sen for appellant. 


Baboos Jagadanand Mookerjee and Anulul Chandra Mookerjee for res- 
pondent. , 


The judgment of the Court was delivered by— 


Noxman, J.—This is an appeal from the decision of the Principal Sudder 
Ameen of Dinugepore, on an application by the Government. for execution in 
respect of a sum of Rupees 156 on account of stamps which would have been 
paid by the plaintiff if he had not been permitted to sue as a pauper, recover- 
able by the Government under section 309 of Act VIIE. of 1859, 

The original decree in favor of the pauper plaintiff was passed on the 31st of 
March 1864; that decree was affirmed by the Judge in appeal on the 26th of 
April 1865, and the Judge's decision was confirmed by this Court, in special 
appeal, on the 4th of May 1866. The Government applied for execution on 
the 2ist April 2868, and the question which has been argued before us is 
whether or not the Government is barred by limitation in respect of the 
amount of stamp duties recoverable under the decree of the first Court in 
1864, as being more than 3 years before the application for execution. The 
309th section of Act VIII. of 1859 provides, that “on the decision of the suit, 
the Court shall calculate the amount of stamps which would have been paid 
by the plaintiff, if he had not been permitted to sue as a pauper, and such 
amount shall be recoverable by Government from any party ordered by the 
decree to pay the same, in the same manner as costs of suit are recoverable.” 
Now it is, no doubt, clear that upon that deerce of the first Court, the Govern~ 
ment might have proceeded at once to realize the amount of stamp under the 
order of the Court, according to the calculation of the Court under that decree. 
The 360th section of Act VIII. of 1859 enacts, that “a decree is to state the 


* Miscellaneous Special Appeal, No, 443 of 1868, from an order of the Officiating Judge 


of Dinagepore. dated the 14th August 1868, affirming an order of the Subordinate Judge 
of that district, dated the ilth May 1868, 
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“costs incurred in the appeal, and by what parties, and in what proportions, such 
costs, and the costs in the original suit, are to be paid.” The decree of the 
Appellate Court is, therefore, to be an original decree in respect of all the costs, 
both of the appellate and of the first Court ; and upon that ground it appears 
to us that in any case a party would be entitled to a period of 3 years from 
the date of such decree to execute that decree in respect of costs of the lower 
Court, as well as the costs of the Appellate Court. In considering the right 
of the decree-holder, it appears to us to make no difference whether the decree 
expressly provides for, or in detail refers to, the costs in the lower Court, or 
merely incorporates the order of the lower Court as to the costs by affirming 
the decree. In either case the decree of the Appellate Court is “a judgment 
decree or order” as to such costs, within the meaning of section 20 of Act XIV. 
of 1859, from which a new period of dimitation can be computed. 

In the case immediately before us no difficulty which might exist in ordinary 
cases stands in the way of the Crown. The Crown is not named in the 20th 
section of Act XIV. of 1859, and the 17th section of that Act expressly pro- 
vides that “this Act shall not extend to any public property or right, nor to 
any suits for the recovery of the public revenue or for any public claims 
whatever, but such suits shall continue to be governed by the laws or rules of 
limitation now in force.” The right of the Government to the stamp fees in 
question is a public right. It is, therefore, clear that section 20 of Act XIV. 
of 1859 has no application to this case. The appeal is dismissed with costs. 


Before Mr. Justice Norman and Mr, Justice E. Jackson, 
KAPAHI BEWA (Puatntirr) »». KESHRAM KUCH (Derenpaxr.)* 
Special Appeal—Suit by Heir—Small Cause Court—Act XT. of 1865, 8. 6 


23 
1869 


SwHamr 
Monammrp 


v. 

Munsur Mo- 

HAMMED ALI 
Kuan. 


1869 
Feby. 4, 


The widow and heiress of a deceased person, sued the defendants to recover personal pro- - 


perty, valued at Rs, 200, said to have been taken by them from deceased in his lifetime, 
Held, that a special appeal was barred by section 27 of Act XXIII. of 1861. 


Baboo Jadunath Seal for appellant. 
Baboo Abhay Charan Bose for respondent. 
The judgment of the Court was delivered by— 


Norman, J.—We have been prevented from going into the merits of thig 
case by a preliminary objection taken by the respondent's vakeel, that, under 
section 27 of Act XXIIT. of 1861, no appeal lies, upon the ground that the suit 
is one cognizable by the Small Cause Court. We think that that objection is 


* Special Appeal, No, 2054 of 1868, from a decree passed by the Deputy Commissioner of 
Sibsagor, dated the 30th March 1868, reversing a decree of the Sudder Ameen of that 
district, dated the 7th August 1867, 
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15 April, 1869. 
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1869 well founded. The suit is for ‘‘ personal property,” Valued at Rs. 200, said to ~ 
Karaut Bewa have been taken from the deceased in his lifetime, and carried away by the 
defendants. ‘The plaintiff makes title as widow and heiress of the deceased, 
claiming such personal property or its value. We think this is a matter within 
the cognizance of a Small Cause Court, under section 6 of Act XI. of 1865, 
‘The special appellant's vakeel contends that the suit falls within the descrip- 
tion of a suit “ for a share or part of share under an intestacy” within the mean- 
ing of those words in the 2nd proviso in that section. But we think that those 
words are intended to apply to suits by persons claiming as heirs against other 
persons similarly entitled, in order to determine their respective rights and 
interests, and to suits against persons administering the estate of a person who 
has died intestate, where the share or proportion’ to which the claimant is 
entitled is in question. 

It is quite clear that if the plaintiff had alleged that her husband made 
awill by which he devised his property to her, and” she as his devisce or 
executrix had sued for the personal property or its value, there would be nothing 
in the 2nd proviso to prevent the Small Cause Court from having cognizance of 
this suit. It would be absurd to hold that a suit to recover the property of the 
deceased against a wrong-doer is maintainable in a Small Cause Court by an 
executor or devisee, and not by the heir. We think that no such absurdity 
was intended by the proviso in question. 

For the above reasons, no special appeal lies, As the case has not been 
heard on the merits, we give no costs. 





Before Mr. Justice Loch and Mr, Justice Mitter. 


1869 GOLAM ASHGAR (Jupoment-Drstor) v. LAKHIMANI DEBI anp oruers 


Feby. 4. 
a oa 3 (Jupement-CREDITORS,)* 








Execution—Limitation—Bond fide Application, 


An application was made on the 13th February 1862, for execution of a decree, and was 
strack off on the 31st January 1863. A fresh application was made on the 18th April 1868, 
but nothing was then done. A further application was made on the 9th August.1865, and 
certain property was then attached by the decree-holder. 

Held, that the Judge should have enquired whether the former applications were bond fide 
and sufficient to keep the decree alive; if not, proceedings under the latest application would 
be barred by limitation, Case remanded accordingly. 


Baboo Upendra Chandra Bose for appellant. ‘ 
Baboo Girish Chandra Mookerjee for respondents. 


* Miscellaneous Special Appeal, No, 496 of 1868, from a decree of the Judge of the 24-Per- 
goannas, dated the 22nd August 1868, affirming a decree of the Sudder Moonsiff of that dis~ 
trict, dated the 18th July 1868, 


k Law Reports, 
‘5 April, 1369, ° 


‘ 
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The judgment of the Court was delivered by e 1869 


Gonam AsH- 
GAR 





Locu, J.—In this case there appears to have been an application of the 13th 
February 1862 for execution of decree. It was struck off on the 31st January % 
1863. It also appears that there was another application of the 13th April Lager ax 
1863, upon which nothing seems to have been done, but simply an order 
passed upon it, to the effect that the record be sent for. A further application 
was made on the 9th August 1865; and on this occasion certain property wag 
attached by the decree-holder. : 

It is urged by the appellant before us that, as nothing was done under the - 
applications of February 1862 and April 1863, the proceedings taken on the 
9th August 1865 were out of time, and the execution was, therefore, barred by 
limitation. The Judge was wrong in having refused to enter into this point, 

This Court, in a Full Bench Ruling, Bisweswar Mullick y. The Maharaja 

of Burdwan (1), has held that, where an execution is once barred by 
limitation, no subsequent application made within three years of a previous 
application, upon which something was done, is sutficifnt to revive the 

decree. We think the Lower Courts ought to have taken this matter into 
consideration; and we therefore remand this case to the first Court to deter. 

mine whether the applications made in February 1862 and April 1863 were ' 
bond fide proceedings, and sufficient to keep the decree alive, 

Costs will abide the final result of the case. E 





Before Sir Barnes Peacock, Kt, Chief Justice, and Mr, Justice Mitter, 


KRISHNA KANTA PARAMANIK (PLarsriry) », BIDYA SUNDARI DASI AND 1809 
ours (DEFENDANTS.)* : Feby, 5, 





Arbitrators—Evidence. 


Arbitrators ought only to take such evidence as is required by the terms of the agree-:- 
ment, referring the question in dispute to arbitration, 


Baboos Srinath Doss and Anukul Chandra Mookerjee for appellant, 
Baboos Ashutosh Chatterjee and Girish Chandra Mookerjee for respondents, 


The judgment of the Court was delivered by 


Peacocs, C. J.—It appears to us that the arbitrators were not authorized, 
by the terms of the submission, to take any other evidence than that of the 
widow as to whether or not the plaintiff was entitled to an 8-pie share, in 
uddition to the one-third share, which, according to the ordinary rules of the 
Hindu Law of Inheritance, descended to him from his father, It appears ‘from 

* Regular Appeal, No. 109 of 1868, from a decree of the Principal Sudder Ameen of 


Nuddea, dated the 7th February 1868, : 
(1) Case No. 436 of 1867 3 19th March 1868, 
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the award that the arbitrators did not consider that the widow's evidence made - 


Kaisuna Kan- out the plaintifl's claim to the 8-pie share. Having decided that the plaintiff's 
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claim had not been made out by the evidence of the widow, the arbi- 
trators went into other evidence, and gave plaintiff a decree for the 8-pie 
share on the evidence taken by them. ‘That portion of the award which 
gave the plaintiff the 8-pie share, was properly held by the Subordinate 
Judge not to be binding. If the arbitrators had determined the case 
according to the terms of the submission, they would have decided that the 
plaintiff had failed to establish claim to the 8-pie share. We do not think 
that we ought to remand the case to the Subordinate Judge, for the purpose of 
taking further evidence, to enable the plaintiff to establish that which the 
widow's evidence failed to prove before the arbitrators ; for it was the inten- 
tion by both parties, when they referred the case, that it should be determined 
upon the evidence of the widow:alone. 

We think that the decision of the Subordinate Judge ought to be affirmed 


with costs, ‘ 


Before Mr, Justice Loch and Mr. Justice Hobhouse. 


SRIMATI DURGADASI DEBI (Puainrtrr) v. JADUNATH MOOKERJEE 
(Derenpant.)* 


Certificate—Act XXVIT. of 1860—Limitation, 


A Hindu woman applied for a certificate of administration under Act KX VII. of 1860, to 
the estate of her brother, who had died 7 years before, and whose property had since been 
in the possession of his so-called heir-at-law. The applicant alleged that at the time of her 
brother's death, she was pregnant, and subsequently gave birth to a son, who died in infancy. 
As representative of that son, who was deceased’s legal heir, she asked for the certificate. 
The lower Court summarily rejected her application on the ground of lapse of time, 

Held, that this was not a sufficient reason for rejecting the application, and that the 
Judge must proceed to an enquiry under the Act, 


Baboo Purna Chandra Shome for appellant. 
Baboo Ananda Chandra Ghosal for respondent. 
The judgment of the Court was delivered by 


Locn, J.—The appellant, as sister to one Thakurdas Bhattacharji, applies 
for a certificate under Act XXVIZ. of 1860, to enable her to collett the debts 
due to the estate of the deceased. The deceased died about 7 years ago, and 
the whole of his property was taken possession of by the respondent, Jadu- 
nath Mookerjee, the so-called heir-at-law, who was the son of deceased's father’s 
sister. The {appellant now urges that at the time of her brother's death she 


‘was pregnant, and subsequently gave birth to a son, who died in infancy, and 


* Miscellaneous Regular Appeal, No. 493 of 1868, from a decree of the Judge of the 
24-Pergunnas, dated the 17th7A gust 1868. 


t 


Law Reports, 
April, 1869, 


VOL. ILJ APPENDIX. 


“that as representative of that son, who was the legal heir of Thakurdas, she 


is entitled to the certificate. 

The Judge has rejected the application, holding that, after the lapse of so 
many years, it is preposterous to ask the Court to declare, on a summary 
enquiry, that the applicant is entitled to oust from possession the person whose 
rights she has hitherto not disputed. 

An appeal has been preferred, on the ground that the J udge was wrong in 
refusing the application for certificate on the ground of lapse of time, and a 
decision of a Division Bench of the High Court, in Pulash Monee Dossee 
v. Anund Moyee Dossee (1), is quoted in support; and itis prayed that ihe 
Judge may be directed to take the evidence of the appellant's witnesses to 
prove the truth of her statement that she was pregnant when her brother died, 
and that she subsequently gave birth to a son. 

The relationship between the appellant and deceased is admitted ; and as the 
reason assigned by the Judge for refusing to give the appellant 2» certificate 
under Act XXVII. of 1860 does not appear to the Court to be sufficient, we 
remand the case to the Judge, with directions to him to allow the appellant 
to produce evidence in support of her allegation; and should that, in his opinion, 
be sufficient to prove the fact asserted by her, he will then apply the law to 
the case and pass orders accordingly. The costs to fullow the result of the 
enquiry. 


Before Mr. Justice Norman and Mr, Justice E. Jackson. 


LACHMAN PRASAD (PratstiFr) v, HOLAS MAHTOON ann oruers 
(DEvENDANTS.)* 


Bhouli Rent—Valuation of Crop. 


A landlord sued his tenant, paying rent in kind, for the share of the crop due to him, 
or rent, or for its money equivalent, 

Held, that the prices at which the landlord was entitled to have the crop valued were 
those which prevailed at the time the crop was cut, and when it should have been made 
over to him. 


Baboos Dehendra Narayan Bose and Kali Krishna Sen for appellant. 
Baboo Mohini Mohan Roy for respondent. 
The judgment of the Court was delivered by— 


Norman, J.—This is a suit to recover bhouli rent, or a sum equivalent to 
the value of the proportion of the crop which the defendant ought to have 
handed over to the plaintiff, his landlord. The Deputy Collector, after ascer- 
taining what was the quantity of each species of grain which should have 


* Special Appeal, No. 1498 of 1868, from the decree of the Judge of Bhagulpore, dated 
the 4th March 1868, modifying a decree of the Deputy Collector of Monghyr, dated the 27th 
December 1866. 

(1) 8 W. R., 398, 
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been set apart as the share of the plaintiff, calculated the sum payable to the | 


plaintiff by taking the price of the several sorts of grain at the rates prevalent 
at the time when it was cut. From that decision the plaintiff appeals, and 
contends that he is entitled to the prices which prevailed at the end of the 
year, which the Deputy Collector says were famine prices. The Judge on 
appeal affirmed the decision of the Deputy Collector. We think it quite clear 
that the Judge was right. ‘The damage sustained by the plaintiff was equal 
to the value of the crop at the time when it was the duty of the defendant 
to have handed it over to the plaintiff. If, after that time, prices had fallen, 
it is clear that the defendant would bave had no right to inflict on the plain- 
tiff a loss by giving him anything less than the equivalent of that which he 
would have received, if the defendant had done his duty and handed the 
bhouli rent when it became due. On the other hand, the plaintiff has no 
right to make the defendant responsible for the possible profit which he might 
have mnde by the rise of the market price if he had kept the grain, ‘I'he 
decision of the lower Appellate Court appeafs to us perfectly correct. 
The appeal is dismissed with costs. 


Before Mr. Justice Norman and Mr. Justice E. Jackson, 
THE QUEEN », CHOWDHRY anv orusrs.* 
Criminal Procedure Code (Act XX¥. of 1861), s. 283—Recognizance to Keep Peace. 


A charge of criminal trespass and mischief was dismissed. Thereupon the Magistrate 
recorded an order in the presence of both parties, calling on them to show cause, on a day 
fixed, why they should not enter into recognizances to keep the peace, 

Held, it was not necessary also to issue a summons to them under section.283 of the Cri- 
minal Procedure Code. 


Bhikari Rai, on behalf of Chowdhry Jagamohan Prasad and two others, com- 
plained against Mr. Crowdy, a planter, that he had forcibly uprooted tobacco 
and other crops belonging to his master's ryots, and forcibly sown indigo on 
their land. A local enquiry was ordered, and the case heard, when the Joint- 
Magistrate came to the conclusion that the charge was false and vexatious. He 
then recorded an order in the presence of both the parties, to the effect that, on 
acertain day then fixed, they should appear and show cause why they should not 
enter into security of Rs, 2,000 to keep the peace. On the day fixed, the Joint- 
Magistrate took up the case, and without hearing any further evidence, ordered 
the Chowdhry and other two prosecutors in the first case to give security as 
above. The Judge, on applications made, held that as no summons had issued 
under section 283, Criminal Procedure Code, the order should be set aside. He 
referred the case to the High Court. 


* Reference under section 434 of the Code of Criminal Procedure. 
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* 
The judgment of the High Court was delivered by— 


Norman, J.—We see no reason for interference, though no summons was 
served. An order was passed by the Joint-Magistrate in open Court, in the 
presence of the parties, that they should appear on a certain day and show 
cause why they should not give security to the amount of Rs. 2,000. In pursu- 
ance of that order, the parties did appear and shewed cause. They were fully 
informed of the grounds of the order by the proceedings which had previously 
taken place. 


Before Mr. Justice FE. Jackson and Mr. Justice Macpherson, 


MOONSHI JOWHER ALI (Derexpant) v. RAMCHAND axp oruens 
(Prainrirvrs.)* 


Possession—Limitation, 


In a suit for possession of certain lands purchased by plaintiff at a sale, in execution of 
a decree of the Sudder Ameen’s Court, the lower Court held that “ possession by pro- 
clamation of sale, through the Sudder Ameen’s Conrt, was possession through the Court,” 
and that the suit, being brought within 12 years of that proclamation, was in time. Héld 
on appeal, that such imaginary possession was no possession at all, and that the suit was 
barred by limitation. 


Mr. C. Gregory for appellant. 


Baboo Hem Chandra Banerjee for respondent. 
Tur judgment of the High Court was delivered by 


Macrnsrson, J.—The question on this case is, whether there is any evidence 
given by the plaintiff of their possession within 12 years prior to the institu- 
tion of the ‘suit. .The plaintiffs claim as purchasers at a sale in execution of 
a decree of a Sudder Ameen's Court, and their sale certificate bears date the 
12th of August 1857. The plaintiffs are found by the lower Court to have 
obtained possession “by proclamation of sale, through the Sudder Ameen’s 
Court,” on the 25th of October 1857, but the Court also finds that they did not, 
in fact, get possession, The Court considering possession * by proclamation 
of sale, through the Sudder Ameen’s Court, to be possession in a manner 
through the Court,” held that the plaintiffs’ suit was not barred. 


* Special Appeal, No, 2007 of 1868, from a decree of the Judge of Purneah, dated the 
24th of March 1868, affirming a decree of the Sudder Ameen of that district, dated the 
27th of July 1867, . 
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We are, however, of opinion that the i imaginary possession upon which the 
Judge relies is, in fact, no possession at all, and that, consequently, the plaintiffs’ 
ease entirely fails. There is, in truth, no finding of the Court that possession 
either by the plaintiffs or by those wHose rights they purchased, was ever held 
within 12 years of the date of suit: and seeing that the plaintiffs were declared 
purchasers in 1857, it is an absurdity to say that a proclamation of sale made 
in October 1857, and never acted upon in any way, can be considered such a 
possession as will prevent the operation of the law of limitation. The decree 
of the Judge is reversed, and the plaintiffs’ suit is S dismissed with all costs. 


Before Mr. Justice Kemp and Mr. Justice E. Jackson, 


JAGABANDHU DAS GAJENDRA MAHAPATRA (Derenpant) v. DINABANDBU 
DAS GAJENDRA MAHAPATRA (PuainttFr.)* 


Evidence—Possession—Ownership. 


In special appeal, the High Court held that evidence which did not allude to any speci- 
fic acts of ownership, was not sufficient evidence to prove possession. 

‘The finding of the fact of possession by the lower Appellate Court upon such evidence 
reversed in special appeal. 


Baboos Anukul Chandra Mookerjee, Hem Chandra Banerjee, and Bama 
Charan Banerjee for appellant. 


Baboo Ashutosh Dhur for respondent. 
Tus judgment of the Court was delivered by 


Jackson, J.—We think that the plaintiff in this case has not proved 
that possession which it was necessary for him to prove, in order to save his 
suit from the plea of limitation which was urged in bar. The plaintiff admit- 
ted that he and the defendants had been formerly joint, but that a separation 
took place so far back as 1] years, 11 months and 22 days, and that this pro- 
perty, in the course of that separation, had been taken possession of by the 
defendant, and the plaintiff from that date to this had never had any possession 
of it. 

The plaintiff gives no explanation as to the cause of this extraordinary 
circumstance, but alleges | that this property was a portion of the ancestral 
property, and that he is entitled to his share of it, The case was remanded 
to the Judge, in order that he should inquire very carefully into the ques- 
tion of this possession, but the Judge was of opinion that slight evidence, 
if credible, was sufficient, considering the difficulties under which the plaintiff 


* Special Appeal, No 1531 of 1868, from a decree of the Officiating Judge of Midnapore, 
dated the 27th March 1868, affirming a decree of the Principal Sudder Ameen of that dis- 
trict, dated the 28th May 1866, 
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must, under the circumstances, be in proving his case. Whatever may be 1868 


these difficulties, it is evidently the plaintiff himself who has by long delay and Jacananpuy 
sleeping over his case, allowed such difficulties to intervene in the proof of Das Garey 
his suit. ° TRA 

On epecial appeal it is urged before us, that the evidence upon which the Dixkaianat 
Judge has decided that the plainitift hes proved his possession, is only general eae Gazer: 
evidence to the fact that before the separation in 1261 (1854) the brothers TRA, 
were in joint possession. It is not specific evidence; it does not allude to 
any specific acts of ownership; in fact, it in no way really proves that within 
12 years of the date of suit the plaintiff had any possession in this particular 
property. 

After hearing the pleaders for both sides, we are of opinion that this conten- 
tion is good, and that the evidence is altogether insufficient. It may be that 
it is almost impossible to produce evidence on that point now, but for this the 
plaintiff has only himself to blame; he certainly has not produced sufficient 
evidence, and his case must be dismissed on the point of limitation. We, there- 
fore, reverse the decision of the Judge, and décree this appeal with costs. 


Before Mr, Justice L, 8. Jackson and Mr, Justice Markby, 1889 


SONATAN ROY anp anornen (Prartivrs) e. ANANDA KUMAR MOOKERJEE __ Feby. 4. 
. AND orHERS (DEFENDANTS.)* 


Jurisdiction—Kabuliat—Act X. of 1859, 8. 28, cl. 1. 


A suit to set aside a decree passed by a Deputy Collector, for executing a kabuliat in 
favor of the defendant, and for a declaration that the land in suit pertains to the talook of a 
third party, is not cognizable by the Civil Court, 

By clause i, section 23, Act X. of 1859, the exclusive cognizance of suits by a zemindar 
against his ryot to obtain a kabuliat, is reserved to the Court of the Collector. 


Tus was a suit for the reversal of a judgment of the Deputy Collector, 
ordering the plaintiff to execute a kabuliat in favor of the defendant, and 
also for a declaration that-the jummai land, the subject-matter of the present 
suit, appertains to Belia Kistobati, and not to Ramchandrapur, the estate 
of the defendants. : . 

The defendants set up, in their written statement, that the suit was not 
cognizable by the Civil Court. 2 

The Moonsiff held, that as the suit was not for rent, but for declaration of 
title to land, it was cognizable by the Civil Court, and throwing the onus of 
proof upon the defendants, passed 2 decree in favor of the plaintiff. 


* Special Appeal, No. 1702 of 1868, from a decree of the Judge of West Burdwan, dated 
the 27th of March 1868, revefsing a decree of the Moonsiff of that district, dated the 15th 
of January 1868. ey 
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On appeal, the Judge reversed the decision, on the ground, that the onus of : 


proof had been wrongly thrown on the defendant, and that the plaintiff's 
evidence was insufficient to prove his case. 
The plaintiff appealed to the High Court. 


Baboo Banshidhar Sen for appellant. 
Baboo Khettra Mohan Mookerjee for respondent. 
The judgment of the Court was delivered by 


Jacxson, J.—This was a suit by Sonatan Roy and others, who occu- 
pied some parcels of land, to set aside a judgment of the Deputy Collector, by 
which they were ordered to execute a kabuliat in favor of the defendant, 
Ananda Kumar Mookerjee, and,to have it declared that the lands in question 
belonged to an estate called Kistobati, and not to anestate called Ramehandra- 
pur. This suit appears to have been entertained by the Courts below, and 
to have been decided by the lower Appellate Court, on the merits, in favor of 
the defendant, 

The plaintiff now appeals specially to us upon a ground which it seems to 
me it is unnecessary to go into, because, I am of opinion, that this suit could 
not be maintained in the Civil Court. The decision of the Deputy Collector, 
which it is sought to set aside, was a decision in a suit brought by a zemindar 
against his ryot, to; obtain a kabuliat, that is a suit of which the exclusive 
cognizance is reserved by clause 1, section 23, Act X. of 1859 to the Court of 
the Collector, and except by way.of.appeal as provided by that Act is declar- 
ed to be not cognizable by any other Court, by any other officer, or in any 
other manner. That appears to me effectually to bar the cognizance of the 
Civil Court for the purpose of setting aside the decision. 

I can easily conceive a case in which a neighbouring zemindar might find 
himself aggrieved by a decision of the Collector adjudging that a particular 
ryot is to,execute a kabuliat in respect of lands held by him in favor of 
the zemindar of another estate, and in that case probably an action would 
be maintainable by the zemindar so aggrieved, in order to declare his title to 
the lands in question. That is not the present suit. I think this suit ought, 
therefore, to have been dismissed, and that, consequently, the special appeal 
must fuil on this ground. The appeal, therefore, is dismissed with costs. 

Marker, J.—I also think that this suit is not maintainable. 








Before Mv. Justice Bayley and Mr. Justice Hobhouse. 
‘MIR HABIB SOBHAN (Perrrioxer) c. MAIENDRA NATH ROY (Orrosste Parry.)* 
Superintendence—Arrears of Rent—Revival of Suit—Act X. of 1859, s. 58. 


A suit for arrears of rent was dismissed by the Deputy Collector for default under 
section 54, Act X. of 1859. 


* Motion, No. 124 of 1868, against the order of the Additipnal Judye of Jessove, dated 
the 8rd August 1868, 
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Thereupon a fresh suit was brought by the same plaintiff for the recovery of the seid 
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arrears, and a decree was obtained. On appeal, the Judge reversed the decision of the “Mir Haze 


Deputy Collector, and dismissed the suit. 
The plaintiff then applied, under section 58, Act X. of 1859, for revival of the former 
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suit, but the Deputy Collector rejected the application. On appeal, the Judge held that the Naru Roy. 


suit might be revived, and remanded the case for trial. 

The High Court, under its general power of superintendence, set aside the order of the 
Judge as passed without jurisdiction, holding, that, although the Deputy Collector had 
formerly struck off the case under section 54, yet it was, in fact, an order under section 
55, and, therefore, under section 58, Act X. of 1859, no appeal lay to the Judge. 


Baboo Bhawani Charan Dutt moved to make absolute a rule nisi issued 
upon a petition by Mir Habib Sobhan, which stated :— 

Tar Mahendra Nath Roy had instituted a suit against him for arrears of rent 
for the years 1271 and 1272, in the Deputy Collector's Court of Zilla Jessore ; 
and that on the day of hearing, viz., the 23rd of April 1866, the suit had been 
dismissed for default ; that Mahendra Nath Roy had, therefore, on the 18th May, 
brought a fresh suit for the recovery of the same rent,’and obtained a decree in 
the first Court on the 30th June 1866, which was on the 4th April 1867 reversed 
on appeal by the Zilla Judge of Jessore, who held that plaintiff's former suit 
having been dismissed for default under section 55, Act X. of 1859, his proper 
remedy was, by an application for the revival thereof under section 58, Act X. 
of 1859. ‘ 

That, subsequently, on the 18th April 1867, the plaintiff applied for the revi- 
val of the former suit ; and that his application was on the 6th May 1867 dia« 
missed by the Deputy Collector, which order was set aside by the Additional 
Judge of the district of Jessore, and the suit revived on the 3rd August 1868. 

‘The petitioner submitted that, when the plaintiff, according to the provisions 
of section 58, Act X. of 1859, failed to apply for revival of his suit, within 
15 days, from the date of the Collector's order, the Additional Judge of the 
Jessore district had no jurisdiction to entertain his application. Moreover, 
when the Deputy Collector did not try the case under section 58, Act X. of 
1859, the order passed by him was final, and not appealable to the Judge. 

A rule was issued on the 18th November 1868, “ calling on the other side 
to shew cause (within 15 days of service) why the order of the Additional 
Judge, dated the 3rd August last, should not be set aside for defect of juris- 
diction.” 


Baboo Ashutosh Chatterjee (Baboo Chandra Madhab Ghose with him) 
shewed cause, 


The judgment of the Court was delivered by 


Hosnovsr, J. (After stating the facts).—We think this rule must be made 
absolute. Mahendra Nath has now shewn cause, but, we think, ineffectually. His 
pleader contends that, although the order of the Deputy Collector of the 28rd 
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15 May, 186: 


4 


April 1866 was an order which the Deputy Collector had jurisdiction to pass, : 


yet that it was expressly an order passed under the provisions of section 54, 
Act X. of 1859; and that being an order passed under that section, either he 
had liberty, with reference to the provisions of that section, to bring a 
fresh suit, or, at the least, it was an order which, by its terms, misled him, and 
that, therefore, we ought not to exercise our extraordinary jurisdiction by 
setting aside the Judgment which necessarily, in his opinion, followed on that 
order. 

We remark that the terms of sections 55 and 58 of Act X. of 1859 are 
absolute and unmistakeable. Section 55 says, that “if, on the day fixed for the 
appearance of the defendant, the defendant only appears, then the Collector 
shall pass judgment against the plaintiff by default.” Section 58 declares that 
no appeal lies against a judgment passed against a plaintiff by default ; but in 
such a case, if the party against whom judgment may be given shall appear, 
within 15 days from the Collector's order, and if the plaintiff shew good and 
sufficient cause for his previous non-appearance, then the Collector may revive 
the suit. 

It is quite clear, therefore, that, although the Deputy Collector may have mis- 
quoted the law (in fact, he did so), and may have fancied that he was proceeding 
under section 54 of the A’t, yet, as a matter of fact and law, he could only have 
proceeded under the.provisions of section 55 of that Act; and when he had so 
proceeded, no appeal lay to the Judge, nor could any fresh suit be instituted, but 
the plaintif’s only remedy was to apply for the revival of the case, within 15 
days from the date of the Deputy Collector's order, that is to say, within 15 
days from the 23rd April 1866; and upon the admitted facts of the case, it is 
clear that the plaintiff did not appear at all within the 15 days referred to. 
‘This being so, it is clear that when, on the 6th May 1867, the Deputy Collector 
rejected the plaintiff's application to revive the case, he was quite right in so 
rejecting it, andthe Judge's order of the 3rd August 1868 directing the revival 
of the case was passed without jurisdiction. But the pleader for Mahendra 
Nath Roy contends that, although we ought probably to set this decision aside, 
yet we ought, in justice, because the Deputy Collector misled his client, in the 
first instance, to restore the parties to their original position. 

We do not think that we can do this; because if we do so, that would be in 
effect to say that, although, by reason of the plaintiff not appearing to revive the 
case withth 15 days of the 25th April 1866, the Deputy Collector had no jurise 
diction to revive it, yet we ought to say now he might revive it. This, clearly, 
we cannot say. We can only say that the Judge’s decision of the 3rd August 
1868 was passed without jurisdiction, and must be set aside. 

We think that the petitioner must get his costs of this application. 


t 
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Before Mr. Justice Bayley and Mr. Justice Hobhouse. 


AMRA WASHYA (Derenpant) Peritioner v. GAGAN SHUTAR (PLaintiFr) 
Opposite Parry.* 


Superintendence—Act X, of 1859, s. 25—Appeal—Delay 
No appeal lies to the Judge of the Zilla Court from adecision of the Collector, under 
section 25, Act KX. of 1859, 
Delay in preferring an appeal should be explained. 
The High Court, under its general power of superintendence, set aside an order of a 
Jower Appellate Court, admitting an appeal filed beyond time, on the ground, that the lower 


Appellate Court had no jurisdiction to entertain an appeal passed by the Collector, under 
section 25, Act X. of 1859, 


Baxoo Iswar Chandra. Chuckerbutty moved to make absolute a rule issued 
on a petition, dated 31st August 1868, by the defendant, which stated :—That 
the Collector of Bogra dismissed the plaintiff's case on the 30th of June 
1864; that a considerable time, after the said decision of the Collector was 
passed, an appeal was preferred to the Judge of Rungpore; and that the 
Judge, on hearing the appeal on the 27th of May 1868, reversed the decision 
of the Collector, and gave the plaintiff a decree for ejecting the petitioner 


from his tenure ;—and prayed for a reversal of the order of the J udge, upon the. 


grounds that the Judge had no jurisdiction to try the appeal, the plaintiff's 
application having been under section 25, Act X. of 1859; and that the appeal 
had been admitted beyond time. 

Upon which a rule was issued on the 8th September 1868, for “the other 
side to show cause, within fifteen days after service, why the order of the 
Judge should not be set aside.” 


Baboo Krishna Dayal Roy shewed cause. 
The judgment of the Court was delivered by 


Bayxer, J.—This rule must be made absolute with costs. It was granted 
for the other party to show cause why the order of the Judge should not be 
set aside for want of jurisdiction. . 

It is quite clear that the application was made to the Collector, under sec- 
tion 25, Act X. of 1859, and was decided under that section ; and, consequently, 
no appeal lay to the Judge. - : 

At is said by the opposite party that there was only a misquotation of the 
section; and that, in fact, the case was decided under clause 5, section 23 of 
that Act. But such does not appear to us to be the case. The two sections 


* Rule Nisi, or Motion No, 123 of 1869, against the order of the Judge of Rungpore, dated 
the 27th May 1868, reversing the decision of the Collector of Bogra, dated the 30th June 
1864, 
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are quite distinct; and on any application made and decided, as this was 


Amra Nasuya under section 25, no appeal lies to the Judge. 


. 
GAGAN 
Suutar. 


1869 
Feby. 20. 


We would further observe that the admission of the appeal on the 27th 
May 1868, from a decision of the Collector of the 30th June 1864, on the 
ground that Act X. of 1859 was not then suffigiently understood, was not a 
proper reason ; and as the delay itself was not explained, the Judge’s order 
admitting the appeal was incorrect. 

The rule is made absolute with costs. 


Before Mr. Justice Bayley and Mr, Justice Hobhouse. 


AMANAT ALI CHOWDHRY (one or tHE Derenpants) v. MUSSEN. ALI 
(Puaintirr.)* 


Res-judicata—Possession—Act VIII. of 1859, 8, 2—Act X, of 1859, #. 25. 


The defendant had obtained an order under section 25, Act X. of 1859, to eject the 
plaintiff, who now sued in the Civil Court for recovery of possession. 
Held, that section 2, Act VIEL of 1859 does not bar the suit, 


Baboos Purna Chandra Shome and Hem Chandra Banerjee for appellant. 
Baboo Girija Sankar Mozoomdar for respondent. 

° 
‘Tur facts are fully set out in the judgment of Justice Hobhouse. 


Barrey, J.—In this case the ground taken before us in special appeal, is 
that, as this was a suit to set aside a decree of the Revenue Court, under sec- 
tion 25, Act X. of 1859, the suit cannot at all lie. 

Tam, however, of opinion that there cannot be a decree under section 25. 
That section only contemplates an order passed by the Revenue Court. It is 
true that before such an order is passed, the Collector may, for the purpose of 
satisfying himself as to the propriety of granting the application for ejectment 
made under that section, investigate the facts, receive all the evidence bearing 
upon them, and enter into all the forms of a judicial enquiry, but still his deci- 
sion upon it is but an order, an appeal from which under section 25 lies to the 
Commissioner, and not to the Judge. This view is borne out by the Full 
Bench ruling in the case of Phillip v. Shibnath Maitra (1). 

I would add that there might be a suit for ejectment (as laid down in the 
Full Bench ruling) under clause 5, section 23, Act X. of 1859; and there an 
appeal would lie tothe Judge, and the decree would have the effect of that 
in a regular suit for the trial of the matier. 


* Special Appeal, No. 1309 of 1868, from a decree of the Principal Sudder Ameen of 
Chittagong, dated the 1ith March 1868, affirming a decree of+the Sudder Moonsiff of that 
district, dated 20th August 1867. 


(1) Case No. 7 of 1862; 1st July 1863, 
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In this view I would dismiss this appeal with costa. 1869 


Hornovse, J.—I agree that this special appeal must be dismissed. The Ce ait 
material facts are these :—The defendant applied under section 25, Act X. a 
of 1859, to obtain assistance to eject the present plaintiff. The plaintiff, at Mussen Ant. 
the hearing of the application, set up certain pottas, and the defendants certain 
kabuliats. The Collector thought that the present defendants’ kabuliats were 
established, and on the 14th September 1866 ordered that the present plaintiff? 
should be ejected. 
The present plaintiff, therefore, sued to recover Possession, to have the 
kabuliat set aside, and the above pottas established, The Courts below have 
found the pottas in favor of the plaintiff, and have given him a decree. 


The defendants appeal specially, urging that, under section 2, Act VIII. of 
1859, the plaintiff's suit is barred. The question, therefore, is whether the 
order of the Collector, of date the 14th September 1866, was an order passed 
in suit, and was an order passed by a Court of jurisdiction competent to 
determine the present plaintiff's rights under the pottas. The Full Bench 
ruling, quoted by Mr. Justice Bayley, seems to me conclusively to have held 


‘that (in the words of that decision) “an order passed by the Collector upon 


“an application made under section 25, is not a Judgment in a suit, or an 
“order passed ih the course of a suit and relating to the trial thereof,” but is 
simply a ministerial order not affecting the rights of the parties, on which an 
appeal lies not to a Civil Court but to a ministerial officer, the Commissioner. 


This being so, it is quite clear to me that the point in this case was not 
res-judicata, and the special appellant, therefore, has no ground for his appeal. 
I concur, therefore, in dismissing with cost, 


Before Mr. Justice Loch and Mr. Justice Hobhouse. 


« 
RANI DURGA SUNDARI (Derenvanr) v. BRINDABAN CHANDRA SIRKAR 1869 
CHOWDHRY anv anorHEer (Puaintirrs.)* Feby, 24. 





Right of Occupancy—Transferable Tenure. 


A transfer of a mere right of occupaney gives no title to the transferee against the 


zemindar. - 
4 


Bahoos Ashutosh Dhur and Debendra Chandra Ghose for appellant. 
Baboos Makendra Lal Shome aud Turak Nath Sen for respondents, 


* Special Appeal, No. 1789 of 1868, from a decree of the Officiating Additional Judge of 
Jessore, dated 16th April 1868, reversing a decree of the Sudder Ameen of that district, 
dated the 28th September 1866. 
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1869 Hosnovse, J.—In this case the plaintiff sues. to recover khas possession of ” 
“Rant Duroa certain land, It was alleged that Mr. Mackenzie held these lands babundbust, 
SUNDARE i. e,, without any agreement, up to the year 1271, when be died; and on the 
BRINDABAN other hand, the’ defendant stated that he had purchased these lands from 
Cuanuna Bis: Mr. Mackenzie on the- 27th June 1864, corresponding with the 15th Ashar 
DERY. 1271, and had by this purchase acquired a kaifhi right, which the plaintiff 

could not disturb by obaining hhas possession. 

The issue was, was the disputed land under permanent jumma right in the 


possession of Mr. Mackenzie ? 


The lower Court held, that because Mr. Mackenzie and the present defend- 
ant had been in occupation of the land for more than 12 years, that occupation 
could not be disturbed; and, therefore, dismissed the plaintiffs’ suit. “7 

On appeal, the lower Appellate Court held, that Mr. Mackenzie's tenure had 
been what is called ofbundi temire; that the defendant holding it under the 
same tenure held it no otherwise.than as an ofbundi ryot, and so had no right 
of occupancy ; and the plaintiff was, therefore, entitled to oust him, and the 
lower Appellate Court, therefore, gave plaintiffs a decree fur khas possession. 

Several objections are urged against this decree in special appeal, and we 
are bound to say that the decision of the lower Appellate Court, upon the 
grounds given by the Court for the decision, cannot stand, for we think that 
the lowazima papers of 1268 and 1269, on which the lower Appellate 
Court relied, were not legal evidence against the defendant; but, on other 
grounds, we think that the decision of the lower Appellate Court must stand. 
as a decision correct in law, though not exactly for the reasons which the 
lower Appellate Court gives. 

We think it hns been decided conclusively in Ajodhya Prasad v, Imam 
Bandj (1), which is exactly in point as to the facts of this case, that a mere 
right of occupancy, derived from ® person who had only a right of occu- 
pancy, and who on that ground only asserted a right of transfer, gives no 
title to the transferee against the zemindar. But the pleader, for the special 
appellant, contends that while Mr. MacRenzie had some right, and while 
the plaintiff in this case failed to prove what that right was, the defendant's 
occupancy cannot be disturbed. We do not concur in this proposition. The 
issue between the parties was, whether the defendant's holding waa a kaimi or 
permanent holding. It was clearly, therefore, upon the defendant to show that 
he had such a holding; and when he had only shown that his vendor Mr. 
Mackenzie bad some right, that is to our mind obviously not sufficient to show 
that Mr. Mackenzie had the exact permanent right at issue between the 
parties. We think, therefore, that as no evidence was given to show that the 
defendant had derived the right which he set up, the lower Appellate Court 
was justified in dismissing his case. Under such circumstances, we dismiss this 

, Special appeal with costs. 


{1) Case No. 2609 of 1866; 31st May 1867. 
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Before Mr. Justicn LL. 8. Jackson and Mr. Justice Markby. 
KALI MOHAN CHATTERJEE (Derenpayr) v. KALI KRISHNA ROY CHOW- 1869 
. DRY (Piartirr.)* March 1, 


39 





. Special Appeal—New Ground, 


In Special appeal, a new ground may be taken, if it manifestly arises out of the facts 
alleged and admitted, whether pressed or not before the lower Appellate Court, 


Baboos Hem Chandra Banerjee and Ambika Charan Bauerjee for appellant. 
“Baboo Krishua Sakha Mookerjee for respondent, 


L. 8. Jackson, J.—I think the decision of the Court below is clearly wrong. 
The defendant held a piece of land from the plaintiff in the midst of lands 
used for buildifig purposes, in fact, in the centre of a town, On that land 
the defendant's house was built, and the plaintiffs sued to euhance the rent. 
Judgment having gone aguinst the defendant in the Court of first instance, he 
appealed to the Judge, on the ground that the Provisions of Act X. would 
not apply to such acase. We find no trace in the judgment of the lower. 
Appellate Court of any consideration beiig given to this ground of appeal ; but 
whether it was urged in argument or no, it was one which manifestly arose out 

s of the facts alleged and admitted, and which ought not to have been overlooked ; 
by the lower Appellate Court. It seems quite clear that ActX. will not apply 
to such a case; and whatever may be the effect of our decision on the relations - 
between the parties in respect of those lands, I think we are obliged to say 
that the suit for enhancement ought to have been dismissed. The decision of 
the Court below will, therefore, be Yeversed, and this special appeal allowed 
with costs. 


Magxsr J.—I am of the same opinion, I think this is an objection which, 
whether it was pressed or not in the Coiirt below, it is impossible to avoid, 
because, as it appears to me, the whole proceedings have. been misconceived. 
1t is impossible for us to say whether the rules of enhancement laid down in 
Act X. have been rightly applied, when those rules have no application to the 
question in this suit. I should always be very unwilling to allow any new 
ground to be taken in special appeal, but this is one which, it seems to me, we 
are ourselves bound to notice. 


* Special Appeal, No. 2203 of 1868, from a decree of the Additional Jndge of Hooghly, 
dated the 6th May 1868, affirming a decree of the Deputy Collector of that district, dated 
the 3ist January 1868, re 
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Before Mr. Justice Norman and Mr. Justice E. Jackson. 


ue ny THE QUEEN v. RAMGOBIND CHUCKERBUTTY, 
larch 2. 





Certificate Tax—Fine—Neglect, 


The fine imposed under section 17, Act IX. of 1868, for neglect to take out a certificate, 
must not be less than twice the amount for which such certificate should be taken out. 


Tue judgment of the Court was delivered by 


Norman, J.—This was a procecding under section 17 of Act IX. of 1868, 
for penalties to which the defendant was alleged to be liable for not taking 
out a certificate and paying for the same within seven days after the service 
upon him of a notice by the Collector requiring him to do so. 

The Deputy Magistrate of Mymensingh, Mr. Andrew, says, defendant could 
have told a servant to pay the assessment. He was guilty of a pardonable 
neglect for not doing so. Accordingly, he ordered him to pay the assessment, 
Rs. 16, and a fine of one rupee. 

The Collector of License ‘Tax brought the matter to the notice of the Magis+ 
trate, Mr. Alexander, and eventually an application was made to this Court on 
behalf of the Government of Bengal, praying that the record might be sent 
for, under section 404 of the Code of Criminal Procedure, on the ground that 
the conviction was illegal, inasmuch as the Magistrate had no power to remit 
any portion of the fine, being bound, under the 17th section, to impose on. every 
offender, om conviction, a fine equal to twice the sum mentioned on such notice, 
We have sent for the record. We are of opinion that the contention of the 
Government pleader is correct. We should not have had any hesitation in 
quashing the conviction, and remitting the case to the Magistrate for a fresh 

, trial, but that Baboo Anukul Chandra Mookerjee, on the part of the Govern- 
ment, states, that the Goverment does not desire to press the case further as 
against the party convicted. 


Before Mr. Justice Norman and Mr. Justice E, Jackson. 


1869 RAMSAHAYA SING AND OTHERS (Piaintirrs) v, SYUD MUZHAR ALI anv ornrns 
March 4, (Drrenpants,)* 


Partition—Regulation XIX, of 1814—Civil Suit, 


Where a partition of an estate under Regulation XIX of 1814 has been carried out, and 
confirmed by the Revenue authorities, it seems that one shareholder cannot maintain a suit 
in the Civil Court to have it declared that he is entitled to a share larger than he claimed 

sin the partition proceedings, 


* Special Appeal, No. 1898 of 1868, from a decree of the Principal Sudder Ameen of 
Bhagulpore, dated the 18th April 1868, reversing a decree of the Moonsiff of Tegra, dated 
the 27th of August 1867. 
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Baboo Budk Sen Sing for appellants. : 1869 
3 Ramsanara 
Baboos Girish Chandra Ghose, Nilmadhab Sen, and Duwarkanath Sen for res- Sine 
pondents. Sxup Muzsar 
Alle 


The judgment of the Court was delivered by 


Norman, J.—We ave strongly inclined to think that this snit is not maine 
tainable at all. The facts are, that in the year 1274 4 batwara, or partition, of 
two estates paying revenue to the Government, called Ibrabimpore and Doulut- 
pore, took place. The several shareholders received allotments equal to 3 
annas 10 gandas, 9 annas 4 gandas, and 3 annas 5 gandas and odd cowries, 
The present plaintiffs obtained a share of 3 annas 5 gandas, 


By Regulation XIX. of 1814, section 4, clause 8, it is enacted that, if one, or 
two, or more proprietors of joint estate shall be desirous to have separate pos- 
session of his or their respective share or shares, “ or if two or more of them 
““shall be desirous to have their shares Separated, and to hold them ag a joint 
“estate, they are to make a written application for that purpose to the Collect 
“or, &c. The Collector, on receipt of the application, shall publish an adver- 
“ tisement, notifying the same to all parties concerned, and specifying that he 
“shall proceed to make the division applied for in fifteen days from the date of 
“the publication of the advertisement, unless any person or persons in posses- 
“sion of the estate, or any part thereof, shall, before the expiration of that 
“time, deny, by a writing under his or their seals and signatures, and attested 
“by two credible witnesses, the right of such claimant or claimants to the 
“share or shares so claimed by him or them. In case of any such objection, 
“the Collector is not to Proceed to the division, until the disputed title be 
“established in a Court of Justice, or admitted by the party or parties so dis~ 
“puting it, by a writing to that effect under his or their seals and signatures, | 
“and attested by four credible witnesses.” Two objections were taken to the 
partition, but the objections now raised were not then taken. The partition was 
eventually confirmed by the Commissioner under the powers conferred by sec- 
tion 20 of Regulation XIX. of 1814, as modified by Regulation I. of 1829, sec- 
tion 4. The Collector put the Parties in possession of the estates respectively 
allotted to them, as provided for by sections 19 and 20 of Regulation XIX. of 
1814. In the present suit the plaintiffs seek to re-open the questions which were 
then decided. They allege that the shares to which they ave entitled are larger 
than those alleged on the one side, and admitted by them to have been their 
shares at the time of the partition. We entertain great doubt as to whether the 
suit is maintainable at all, and the doubt is strengthened by the rulings of this 
Court in Shaikh Zaker Al: Chowdhry v. Jugdessuree (1), Rughoobur Sing v. Huree 
Pershad (2). Prima facie, the decision of the Commissioner on the question of 
partition is final, and we cannot see that any ground for re-opening the question 


(1) 1 W. R, 323, @) 6 W. RB, 75, 
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1869 is even suggested. We need not go into that question and decide it, because we 
“Ramsanaxa ®ve of opinion that the special appellants have wholly failed to show that the 
Suwa Principal Sudder Ameen was wrong in any points in which it is suggested in 
Brup Muzsamthe grounds of special appeal that he has committed errors in law. It appears 
Au. to us that there is no ground for supposing that the Principal Sudder Ameen 
did not consider the report of the amin. ‘The report of the amin does not 
shew that the defendants were in actual possession of the shares now claimed 

by them previous to the date of the batwara. ~ 

The Principal Sudder Ameen is quite right in saying that 7 cowries awarded 
by the Moonsiff, out of the 9 annas pati in TIbrahimpore, were not claimed in 
the plaint, and he was quite. justified in rejecting the copy of the hissanama; 
the original not having been produced or proved in any way, 

It is very difficult in this special appeal, owing to the great confusion in the 
case, to form a satisfactory opinion as to the real merits of it. We can only say 
that we see no reason to conclude that the decision of the Principal Sudder 
Ameen is not right. The appeal will be dismissed with separate sets of costs 
payable to the different respondents who have appeared, 


Before Mr, Justice L. 8, Jackson and Mr. Justice Markby. 





1869 MOHAMMED HOSSEIN (Drrennant) v. RAJA AKHAYA NARAYAN PAL 
March 5. “4 (PLAINTIFF.)* 





Jurisdiction~-Objection—Appellate Court. 
The defendant objected to the jurisdiction in the first Court, but took no objection to the 
Jurisdiction before the lower Appellate Court. 
Held, that objection to the jurisdiction was waived. 


Mr R. E. Twidale for appellant. , 


Baboo Makendra Lal Shome for respondent. 
Tur judgment of the Court was delivered by ° 

Manxay, J.—In this case the plaintiff, Baving borrowed money from the 
defendant, gave his zemindari in farm to the defendant, who was to reimburse 
himself from the proceeds, paying to the plaintiff rupees 300 a year as malikana, 
This suit is brought to recover some arrears of that allowance. 


* Special Appeal, No. 581 of 1868, from a decree of the Officiating Judge of Midnapore, 
dated the 18th December 1867, affirming a decree of the Principal Sudder Ameen of that 
district, dated the 18th June 1867, 


F| 
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The two lower Courts, in this case, have given a decision in favor of the 1869 


plaintiff, and the only ground on which we are asked to set that decision aside, Monammap 
is that the Civil Court has no jurisdiction to try the case. Bone 
The defendant objected to the jurisdiction in the first Court, but took no'RAsa ARAYA 
objection to the jurisdiction in the lower Court of appeal. Sere 
Without determining the question whether the Civil Court or the Revenue — 
Court is the proper tribunal in this case, I think, that, under such circum- 
stances, we ought not to set aside a decision which we must presume to be cor- 
rect on the merits. I think that for the purpose of this appeal we ought tocon-_ 
sider the objection to the jurisdiction as waived, Whether or no the defendant 
can take this objection in any other form, it is not necessary to say. 
I think the appeal ought to be dismissed with costs. 
Jacxson, J.—I concur in this judgment. 
Refore Mr, Justice Bayley and Mr. Justice Hobhouse. 
MAHIMA CHANDRA ROY (one oF THE JunGMENT-pRerors) v. PYARI MOHAN 1869 
CHOWDBRY awn asotuer (Decrex-HoLpERs.)* March, 9, 
Jurisdiction— Execution, : 
Where two joint decree-holders, each interested in an eight-anna share ina money decree, ba 


issued joint execution, and one of them after the death of the other, received the whole 
amount due under the decree, held, that this was only satisfaction as respects half of 
the decree, and that the representatives of the deceased were entitled to issue execution for 
the remaining half, 


Baboo Gupinath Mookerjee for appellant. 


Baboo Nalit Chandra Sen for respondents. 


Tur judgment of the Court was delivered by 


Hosnovusr, J.—One Shama Sundari sued, thre judgment-debtor, who is the 
special appellant befure us, for x certain sum of money, abd got a decree in her 
own name on the 6th September 1862. The jutigment-debtor appealed to the 
Judge; and during the hearing of that appeal, one Ramkishor Chowdhry was 
made a co-respondent with Shama Sundari to the extent of an eighit-anna share 
in the money decree. 


* Miscellaneous Special Appeal, No. 21 of 1869, from a decree of the Judge of Dacca, 
dated the 27th October 1868, reversing a decree of the Subordinate Judge of that district, 
dated the 24th June 1868, EE 
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1869 On the 28th May 1864, the Judge, after having made Ramkishor 2 co- ~ 
MAHIMA respondent, and thereby a co-plaintiff in the case, dismissed the appeal, naming 
Came Ro¥ Ramkishor as one of the judgmpent-creditors in the decree. Thereupon 
Pyart Mouax Ramkishor and Shama Sundari took out ® joint execution of this decree; 
CHOWDHRT. but at a certain time Ramkishor died, and the property of the judgment- 
debtor was attached by Shama Sundari alone; and this property was about 
to be sold, when Shama Sundari, on the 6th Chaitra 1274, put in a petition to 
the effect that she had received the whole amount of the money due on the 

decree, and the execution proceedings were thereupon stayed. 
»On the 25th Aghran 1275, Pyari Mohan Chowdhry, as representative of 
_ Ramkishor Chowdbry, sued out execution of the decree to the extent of 

Ramkishor's eight-anna share in it. 

The first Court considered that the decree had been satisfied by the pay- 
ment made to Shama Sundari, and refused to allow Pyari Mohan to take out 
execution proceedings; but the lower Appellate Court has held that payment 
to Shama Sundari was not a payment to Pyari Mohan, and has directed that 
Pyari Mohan be allowed to proceed in the execution of his decree, 

The first objection taken in special appeal is that the Judge below was 
wrong in allowing the execution of Pyari Mohan to proceed, when no order 
had been passed by the Appellate Court giving to Ramkishor any share in the 
decretal amount. 

This contention, however, is based on an error of fact; for it has been 
shewn to us that Ramkishor was made a co-respondent, and thereby a 
co-plaintiff in the Appellate Court, and was entered in the decree of that Court 
as one of the judgment-creditors. 

‘The two next objections go to the merits ; and in them it is urged that, when 
the judgment-debtor had paid one of the judgment-creditors, viz., Shama 
Sundari, there was a sufficient legal satisfaction of the debt, being a payment to a 
person who.was the so-called principal decree-holder. The decree was in the 
names of Shama Sundari and Ramkishor jointly, and the payment should have 
been made to them, either jointly or to each of them to the extent of their* 
admitted shates. Now, here it appears, that there was an admitted share ; 
Ramkishor being admittedly entitled to an eight-anna share of the money 
decree, and Shama Sundari to the other eight annas. If, therefore, it is a fact 
that the judgment-debtor paid the whole sixteen annas of the decree to Shama 

“Sundari alone, that will not be a sufficient release for. fhe eight annas admittedly 
due to Ramkishor, and, therefore, to his heir Pyari Mohan. 

We think, then, that the judgment of the lower Appellate Court was good 
in law, and we dismiss this special appeal with costs. 
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Before Mr. Justice L. 8, Jackson and My. Justice Markby, 
UDAYA CHANDRA RANA, (onz or THe Devenpants) v. BHAJAHARI JANA, 1869 


(Prarstirr.)* April 5, 
Mortgage—Tacking. 


The English law of tacking is not recognized in the Courts of this country, 
Baboo Ashutosh Dhur for appellant. 
Baboos Hem Chandra Banerjee and Srinath Doss for respondent. 


Tacxson, J—The special appellant asks us to apply the principle of the 
English Jaw of Mortgage, which enables a mortgagee to tack on to the 
amount of his mortgage, any further liability of the mortgagor to him, a 
principle which he does not show us has been ever recognized or adopted in 
the decisions of the Courts of this country. The appeal must be dismissed 
with costs. 


Manzgzy, J.—I am of the same opinion, 





Before Mr. Justice Norman and Mr, Justice E, Jackson. 


GANGA NARAYAN CHOWDHRY (Psrrrionrr) v. PHUL MOHAMMED SIRKAR ~ 
AND OTHERS (Opposirs Parry.) 
Execution—Limitation— Payments out of Court, gee : 
A decree-holder having sold a portion of his debtor's Property, his case in execution 
was struck off the file on 27th dJyly 1865. On 9th September, he again applied for execu- 
tion, and was told to file a list of his debtor's property. This he did not do 3 but on 2ist 
September, he filed a petition, alleging that he had received two small sums from persons 
owing money to his judgment-debtor. On 31st October, the case was struck off the file. 
On the 21st August 1868, he again applied for execution. The lower Court, holding that 
the realizations made in September 1865, were not made through the Court, and, therefore, 
not in execution, declared further execution barred by limitation, Held, on appeal, by the 
High Court, that it was material to enquire whether the petition of 9th September 1865 
was Lond fide presented with intention to Proceed under it, and whether the moneys were 
really paid as alleged. 


Baboo Khetranath Bose for petitioner. 
@ 
Baboos Debendra Narayan Bose and Anand Gopal Palit for opposite party. 


* Special Appeal, No. 2765 of 1868, from a decree of the Sabordinate Judge of Midnapore, 
dated the 80th June 1868, reversing a decree of the Moonsiff of that district, dated the 10th 
March 1868, 


+ Miscellaneous Regular Appeal, No. 51 of 1869, from an order passed by the Subordi- 
nate Judge of Dinagepore, dated the 8th December 1868, e 
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Tux judgment of the Court was delivered by ; 

Norman, J.—In this case the appellant, in September 1865, had a decree 
for rupees 15,798. He had previously executed his decree, and sold a portion 
of the judgment-debtor’s property. The execution case had been struck off 
on the 27th of July. On the 9th of September, in the same year, he present- 
ed a petition, alleging that it was necessary to exeeute his decree again, pray- 


. ing that the amount might be realized by attachment and sale of the debtor's 


1869 
April 9, 





property. The order on that petition was, that the petitioner should give in 
alist of the debtor's property. He never gave a list; but, on the 2ist of 
September, put in a petition alleging that he had received rupees 68 from one 
person, and rupees 100 from another person, debtors of his judgment-debtor. 
On the 31st of October, the case was struck off the file. 

The application for execution in the present case was on the 21st of August 
1868, The Judge says that, in the petition of 9th September, it cannot be 
considered that he was acting in the execution of the decree, “as he did not 
get the money through any proceeding of the Court,” and that no proceedings 
had been taken to execute the decree before the present application for exe- 
cution; and that, accordingly, under section 20 of Act XIV. of 1859, no 
process of execution could now issue to enforce the decree. 

It is contended, on the pat of the decree-holder, appellant, that he had 
previously sold all the judgment-debtor’s property, that he could not then 
find any other property of the judgment-debtor, and that in getting payment 


of these two sums from debtors of the judgment-debtor, he did everything : 


then in his power to recover the amount of the decree. 

We cannot say, as a matter of law, that the petition of the 9th of Septem. 
ber may not have been a proceeding to enforce the decree. But we entertain 
considerable doubt whether the proceeding was really an attempt to enforce 
the decree, considering the very small amount, yiz., about one per cent. of 
the amount due which was realized, and that no list of property was given in, 
or other steps taken to execute the decree. The Judge will take up the case 
and enquire whether the petition of 9th of September was bond fide presented 
by the decree-holder, with'intent to proceed under it to enforce the judgment, 
and whether the money was really paid as alleged. With these observations 
the ease will be remanded to the Judge. 





Before Mr. Justice Norman and Mr. Justice E, Jackson. 
PUTONA KOLITA axp axornes (Derenpants) v. MUTIA KOLITA (Prattir).* 
Registration—Deeds of Gifts—Act XX. of 1866, ss. 17, 18. 
All instruments of gift of immoveable property must be registered whatever be the 
value of the property. 
Baboo Mati Lal Mookerjee for appellant. 
The respondent was not represented. 
“* Special Appeal, No. 1791 of 1868, from a decree of the Deputy Commissioner of 


Kamroop, dated the 2nd of April 1868, reversing a decree of the Moonsiff of that district, 
dated the 16th of December 1867, 
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Norman, J.—It is clear to us, that the decision of this case must be reversed. 

The plaintiff sues tq establish ‘his title, under a deed of gift, of certain land 
obtained from the defendant. The lower Appellate Court holds, that the 
registration of the deed of gift is optional. This appears to be a mistake 
The 17th section of Act XX. of 1866 enacts that the whole of the instruments. 
enumerated shall be registered, provided the Property to which they relate 
shall be situate in the district to which the Act came into operation. 

Among the instruments enumerated are instruments of gift of immoveable 
property. Itis a little remarkable that in enumerating the documents, of which 
registration is optional, in section 18, after the word instrument in clause 1 
the words “ other than’an instrument of gift,” which are found in clause 2 of 
the 17th section, are not repeated, as they should have been, and as the sense 
seems to require. The words “ instruments of gift of immoveable property” 
in clause 17 are not qualified in any way. They include all such instruments 
without any exception. We think that taking the two sections together, the 
meaning is that all intruments of gift of immoveable Property must be registered, 
whatever be the value of the property. 

The decision of the lower Appellate Court is reversed with costs in this 
Court and in both the lower Courts. 





Before Mr, Justice Bayley and Mr. Justice Hobhouse. 


AZIZUNNISSA KHATUN axp anoTueR (Jupestesr-Destors) 2, SHASHI 
BHUSHAN BOSE asp Orners (Decr&eE-HoupErs.)* 


Joint-Decree—Act VIII, of 1859. s. 207. 

‘Three persons obtained a joint decrée, Two of them took out execution, and realized each 
his own share. The third applied for execution within three years from the time of the last 
Proceedings taken by the other two; but after a lapse of three years from the last Proceed- 
ings taken jointly by all three. 

Held, that under section 207, Act VIII. of 1859, there was no severance of the decree, and 
therefore, the proceedings taken by the two kept alive the decree, 


Baboo Nalit Chandra Sen for appellant. 
Baboos Bhawani Charan Dutt and Mohini Mohan Roy for respondents. 


Baxter, J.—I think these appeals must be dismissed with costs. Itis neces- 
sary to premise by giving a few facts and dates. In the year 1846, a decree 
was passed in favor of the father of Lakhikant, Bepin Behari, and Nabin. 
Execution proceedings were taken out on the 27th April 1847, On the 18th 
June 1859, application was made by the above-mentioned three parties together 
for execution of the decree, and after this the case was struck off on the same 


* Miscelleneous Special Appeals, Nos. 40, 41, 42, and 43 of 1869, from the decrees of the 
Judge of Dacca, dated 2nd December 1868, affirming the decrees of the Subordinate Judge 
of that district, dated 2ith July and 25th Jung 1868, respectively, 
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day. On the 26th March 1863, Lakhikant and Bepin Behari filed a petition, | 


Auzunwissa esking for execution of the decree, as for their recognized share of 5 annas 6 


pete! 


Suasui Bru- 


sHAN Boss. 


gandas 2 cowries and 2 krants each. Next, the plea of limitation was raised 
by one of the judgment-debtors, but the plea was finally overruled by the High 
Court, on the 30th July 1867. On the 8th January 1868, the third decree- 
holder, Nabin, applied for execution of the decree; andon his decease, his 
sons appeared to represent him in March of the same year; but it was pleaded 
that limitation barred the decree, there not having been any effective proceed- 
ings taken within the three years next preceding the last application for exe- 
eution. : 

It is argued that there was a severance of the decree by the separate appli- 
cation made in March 1863 on the part of Lakhikant and Bepin Behari; and 
that, as they took out execution of the joint decree not in its entirety, but 
each of his own share, the entirety of that decree and of its execution was 
destroyed. I am of opinion that this plea is untenable, and that the case is 
clearly governed by the decisions in Kowar Narain Roy v. Sreénath Mitter Q); 
Roy Preonath Chowdry v. Prannath Roy Chowdhry (2) ; Johiroonissa Khatoon v. 
Amiroonissa Khatoon (3). I would also remark that the terms of section 207, Act 
VILL. of 18659, are clear on this point: : “If there be two or more decree-holders, 
“one or more of them may make the ‘application, if the Court shall see sufficient 
“cause for allowing him or them’ to make such application, and the Court 
“shall, in such case, pass such order as it may deem necessary for protecting 
“the interests of the other decree-holders”; and also in the case of Ram 
Sahaya Sing v. Degan Sing (4), it is ruled by a Full Bench construction of the 
“section that, if a question arise on any subsequent application from what period 
“the three years shall date, it will date from the last of the proceedings, either 
“a bond fide application or the last act done by the party, by the Court,. or 
“by the officer of the Court, in furtherance of the application.” I think the 
original decree was not severed by any act of the separate decree-holders 
in this case. There was no express agreement for severance ; and as to 
an implied agreement, nothing has been urged, except the bare fact that 
Nabin, subsequently, came in and asked for the realization of hig portion 
of the joint decree after that his brothers had already taken out execution of 
their portion of the decree. Moreover, I do not think that the plea as to the 
decree being severed is sound, because, reverting to the character of the 
decree as dhe entire decree, and looking to the provisions of the Procedure 
Code in section 207, that in a joint decree one or more of the decree- 
holders may be allowed to sue out his or their share of the joint decree, I 
am led to think that, after Lakhikant and Bepin Behari had sued out exe- 
cution of their shares in the joint decree, there remained the one-third share 
of Nabin in the same existing joint decree for execution; in other words, I do 
not think that the mere fact of two, out of the three sharers in a joint 


: Q) 9 W. R,, 485. (8) 6 W. B, QL R) 59. 
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decree having taken out execution of their shares, joint decree became severed 1869 
thereby, and lost its character as an entire joint decrée as regards the share of “Azizunnisea 
the third decree-holder. There is nothing to shew that the three decree- Bears, 
holders, brothers, in this case, came in, stating that the alleged decree was ori- SHasur Buv- 
ginally joint, and that they wished it severed according to their respective SHAN Boar, 
shares in it, The case of Nobin Chunder Bose y. Radhabullub Ghosami (1) 
is, I may here mention, one in which there was an express agreement be- 
tween the parties for the severance of their joint interests in the decree ; but, 
irrespective of that, I do not think that a decision under a different procedure 
can be cited as a precedent under the new Code. 
Hosrovse, J.—The material facts are these :—-Lakhikant, Bepin Behari, 
and Nabin were the proprietors of a decree, and they jointly, up to the 
13th June 1859, kept that decree alive. This is admitted by the pleader 
of the special appellant. Then, in December 186], and in, 1862, and in 
the present application, Lakikant and Bepin Behari executed this decree 
so far as their shares of it were concerned ; but between the 13th June 
1859 and the 8th January 1868, Nabin toox no proceedings in execution, 
On this state of facts it is contended that the Proceedings of the two share- 
holders of 1861 and 1868, even if they be good in law, are not sufficient to 
keep alive the decree so far as regards the share of Nabin. Reading the provi- 
sions of section 20, Act XIV. of 1859, together with those of section 207 of 
Act VII. of 1859, and looking to the precedents of this Court which Mr. 
Justice Bayley has quoted, and which I agree with him in thinking to be in 
point, I am of opinion that the first objection is not tenable, 
The second objection is that the proceeding of the 30th December 1861 was 
not a proceeding in good faith, and, therefore, that it was not, under the Full 
Bench ruling, a proceeding suflicient to keep the decree alive ; but looking to 
the record of this case and to the judgment of the Courts below, it is quite 
clear that this objection was not taken in those Courts in the shape in which? 
it is now taken here ; and as it is an objection which depends upon facts which 
had to be found, and have not been found, I think, that we caunot entertain 
it in special appeal. 
The result, then, of our decision is, that all these appeals are dismissed with 








costs, 
Before Mr. Justice Norman and Mr, Justice E, Jacksom, x - 
NITTA KOLITA anv orugns (Praintivrs) c. BISHNURAM KOLITA (Devenpanr.)* 
‘ rt 
Limitation—Act VIIL, of 1859, 8. 246. e Apt 16. 





Certain lands were attached under a decree. against the ancestor of the plaintiffs, but 
on the intervention of the defendant, under section 246, Act VILL of 1859, they were re~ 
leased to him. 


* Special Appeal, No. 2947 of 1868, froma decree of the Judicial Commissioner of Assam, 
dated the 6th August 1868, affirming a decree of the Moonsiff of Gowhati, dated the of 
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Heid, that was not an order made between plaintiffs and defendant, such as to make it 
necessary for the former to sue for declaration of title within one year, 


Baboo Abhaya Charan Bose for appellant. 
The respondent was not represented. 
The facts are set out in the judgment of 


Norman, J.—Plaintiffs sue for declaration of their right and registration of 
their name, as owners of a piece of land. The facts are that Banu Kolita, 
having obtained a decree against Brihaspati, whose heirs the now plaintiffs 


* are, attached the land in dispute in execution of the decree. The defendant, 


Bishnuram Kolita, put in a claim, alleging that h8 had purchased the land from 
Brihaspati, and was in possession, and upon that, an order was made, under 
section 246, reM@sing the land to the now defendant, The Judicial Commis- 
sioner considérs that, that order was an order made against Brihaspati, and 
that Brihaspati and his heirs were bound to bring the suit within one year 
from the date of that order. This appears to be a mistake. That order was 
not between Brihaspati and the defendant, but it was between the decree- 
holder and the defendant, and Brihaspati’s right cannot be directly affected 
by that adjudication. The heirs of Brihaspati are at liberty to bring their 
suit within the ordinary period of limitation, The section 246 does not apply, 
so as to limit the plaintiffs’ right of suit to the period of one year. It certainly 


15 June, 1869, 


« 


does not appear to us that plaintiffs have any title to the property ; becavise — 


the production of the conveyance from Brihaspati and the assertion of title 
by the defendant as purchaser from Brihaspati in that suit, lead almost ir- 
resistibly to the inference that the defendant was either a bond jide purchaser 
from Brihaspati, who could not deny his title or purchase-deed, or that the 
purchase-deed was a fraudulent contrivance concocted between Brihaspati 
and the defendant, for the purpose of defrauding the creditors of Brihaspati. 
In thie latter case, the heirs of Brikaspati would be precluded from suing to 
set aside the conveyance. However that may be, the question between these 
parties is not one that can be determined upon the issue of limitation, but 
must be tried by the Judicial Commissioner with reference to the merits of the 
case. ‘ 
The dppellant’s costs in this appeal will abide the result, 
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Befora Mr, Justice L. 8. Jackson and Mr. Justice Markby. 


SABO BEWA axp sxornEeR (Dersnpants) v, NAHAGUN MAITI €PLAintivrs.)* 
Adoption—Ceremonics—Evidence, 

In & ease to set aside an adoption, on thegroond that the ceremonies had not been per~ 
formed, where there was satisfactory evidence showing that the adoption had been con- 
tinuously recognised for a series of years and that the party adopted had been in possession, 
either in person or through his guardian, of the property in @ispute, 

Held, that the Court may well dispense with formal Proof of the performance of the 
ceremonies, unless it were distinctly proved, on the part of the plaintiff, that the ceremonies 
had not been performed. 


Baboo Ambika Charan Banerjee for appellant. 
Baboo Nilmadhab Sen for respondent. 


Jackson, J—The decision of the lower Appellate Court seems to me 
to be a correct and sensible decision. I think no ground of special appeal 
has been made out. I quite agree with the Judge in thinking that whea 
there is satisfactory evidence showing a party to have been given and received 
in adoption, and when the adoption has been continuously recognised for a 
series of years, and the party adopted is shown to have had possession, either 
in person or through his guardian, of property which would devolve upon hin 
by reason of such adoption, in such a case, after the lapse of 20 years, the 
Court may very well dispense with formal proof of the performance of the 
ceremonies, and unless it were distinctly shown, on the part of the person con- 
tending against the adoption, that ceremonies had not been performed, the. 
party adopted would be entitled to enforce all his rights as adopted son, I 
think, therefore, that the plaintiff in this case is fully entitled to have judgment 
in his favour, and that the decision of the lower Appellate Court must be 
affirmed with costs. 


Manxny, J.—I am of the same opinion. I think it ought not to be forgotten 
in this case that*there is this circumstance that it was agreed on all hands 
that there had been an adoption, but the question was, who was the really 
adopted person; and whereas the plaintiff had proved that he had been re« 
cognised as the adopted son, and that possession had been held on his behalf 
by the widow after the death of Bhagwan, the person adopting, thé other party 
whom the defendants eet up wholly failed to prove any thing of the kind, that 
is, either that he was recognised, or that be had ever held possession. 


* Special Appeal, No. 2795 of 1868, from a decree of the Judge of Cuttack, dated the 
Ist August 1868, reversing a decree of the Moonsiff of that district, dated the 17th o 
Aptil 1868, 2 
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Before Mr. Justice Bayley and Mr. Justice Miter, 


UDAYA CHARAN DHUR, (Piarstirr) ¢. KALI TARA DASI intervenor 
AND ANOTHER (DEFENDANTS. )* . 


Kabuliat—Fractions of Shares, 


One of the shareholders of an undivided zemindari cannot institute a suit to obtain a 


Baboos Abhaya Charan Bose and Mahendra Lal Mitter for appellant. 
Baboo Rajendra Nath Bose for respondent. 
The judgment of the Court was delivered by 


Mirrer, J.—Tars was a suit for a kabuliat instituted under the provisions 
of section 23, Act X. of 1859. The lower Appellate Court has found, that 
the plaintiff hgs failed to prove that any relationship of landlord and tenant 
existed betw@@w him and the defendant. 

The plaintiff appeals specially, urging that the only point which the lower 
appellate Court ought to have tried was,.whether the intervenor had been in 
the bond fide receipt and enjoyment of the rent up to the date of suit, and 
that on the failure of the intervenor establishing this point, a decree ought 
to have been passed in his (plaintiff's) favor, as a matter of course. But it is 
unnecessary for us to enter into this question. It is quite clear, that the 
plaintiff is not entitled to a kabuliat upon the facts admitted by him in his 
own plaint. The plaintiff admits that the lands are held by the defendant, 
under several landholders, between whom no partition has yet been made, and 
this suit is for a kabuliat for one-third share of the rents payable by the 
defendant. 

We are of opinion that suche suit cannot be maintained. When a ryot 
is holding land covered by a single lease under several landholders, and 
no partition has been made between those landholders, one only of the co- 
parceners has no right to sue fora kabuliat for his own fractional share. A 
point very similar to this was discussed in the case of Rani Sarat Sundari Debi 
v. Watson (1), and it has been distinctly held that “a proprietor “of a 
fractional share of an undivided estate, though receiving a definite “ portion 
of the rent from the ryot, is not entitled to maintain against him “a snit for 
aseparate kabuliat in respect of such undivided share.” — * 

1t is not necessary for us to go to the same length as the learned Judges 
did in that case, for there is mo proof by the plaintiff that either he or his 
predecessors had been collecting rents separately from the defendant. 

Under such circumstances, the plaintiff's suit must fail, and this appeal dis- 
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missed with costs in favor of the intervenor only, the ryot defendant not 


having appeared. 
* Special Appeal, No. 3033 of 1868; from a decree of the Judge of Dacca, dated 3rd Sep- 
tember 1868, affirming a decree of the Deputy Collector of that district, dated 29th Feb- 
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Before Mr. Justice Norman and Mr, Fustice E. Jackson. 


BECHARAM CHOWDHRY (ong or THR Derenpaxts) v, PUHUBNATH JHA 
. (Puamntirr).* 


Use of Water Rights—Injury to Neighbouring Land. 


No proprietor can lawfully pen back the water of a stream by erecting a bund upon his 
own land, so as to inundate the land of his heighbour, without his license and consent. 


Baboo Budh Sen Sing for appellant. 


Baboo Krishna Sakha Mookerjee for respondent. 
The facts are sufficiently stated in the judgment of 


Norman, J.—In this case the defendant erected a bund acfiss a stream, 
the effect of which has been to throw back the water of the stream upon the 
land of the plaintiff, and destroy his crops. The lower Appellate Court has 
given the plaintiff a decree for the amount of injury which he sustained. 
There is no doubt that the decision of the lower Appellate Court is quite cor- 
rect. The rule, regulating the enjoyment of water flowing in its natural 
course, is that no proprietor can lawfully pen back the water by erecting a 
bund upon his own land, so as to inundate the land of his neighbour without 


the license or consent of that neighbour. The rule is clearly stated in page. 


334 of the third edition of Broom’s Legal Maxims, under the maxim “sic utere 
tuo ut alienum non le das,” in other words, every man must enjoy his own pro- 
perty in such a manner as not to injure that of any other peréon. 

The appeal is dismissed with costs. 


Before Mr. Justice Bayley and Mr. Justice Hobhouse, 


RANI SARAT SUNDARI DEBI anv avoraen (Pramrrivrs) », SURJA KANT 
ACHARJI CHOWDHRY ann orzens (Derexpants).+ 


Plaint—Cause of Action—Multifariousness, 


‘When a plaint discloses different causes of action against different parties it is bad in law, 
and the suit is not maintainable, 


Ts was a suit for confirmation of right and possession of about 350 
khadals of land within the boundaries mentioned in the plaint, being contiguous 
accretions to the village of Subarnakhali within Pergunna Pakurea Jainshabi, 


* Special Appeal, No. 2378 .of 1868, from a decree of the Subordinate Judge of Zilla 
Purneah, dated the 8th of June 1868, modifying a decree of the Moonsiff of Arraria in that 
district, dated the 6th of February 1868. Pf 


+ Regular Appeal, No. 250 of 1868, from a decree of the Subordinate Judge of Mymensingh, 
dated the 20th August 1868. 
z 9-G 
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1869 upon the allegation that the plaintifie were the owners of the Pergunaa 
“Rant Sanar Pakurea Jainshabi and of Mauza Subarnakhali, appertaining to the above 
ge bere Dent integral zemindaries, That after the thakbust demarcation of the above 

Suesa Kant mauza, 2 portion of the land had been washed away by the violence of the 
Caen river Jumna, but gradually re-formed since 1264 (1857 in contiguity to the 
* ‘Iand held by the plaintiff; that such land became arable by degrees from the 
year 1866 (1859) ; that when the plaintiffs began to make preparation for assuming. 

possession of plot No. 1, (they being already in possession of plot No. 2) Lakbi 

Debi Chowdrain, deceased, the mother of defendant, Surja Kant Acharji 

Chowdhry, did in 1270 (1863) partly by fraud and partly by force, dispossess 

them from plot No. 2; that as regards plot: No. 1 the said Lakhi Debi 

Chowdrain and the rest of the defendants had opposed the entry of the plain- 

re tiffs, since the time the land had re-appeared, and became fit for cultivation; that 
accordingly the lands of plot No. } are unjustly held by$all the defendants and 

those of plot Nb. 2 by the mother of defendant, Surja Kant, and afterwards by 

himself; that the lands being contiguous accretions to the village Subarna- 

khali, the property of the plaintiff, they prayed for obtaining possession thereof. 

The defendants set up in their defence (inter alia) that the suit was not 
maintainable, inasmuch as the plaintiffs alleged that they;had been dispossessed. 
by different parties, at different periods, from different plots of Iand. 

The Principal Sudder Ameen held, that, as the plaint disclosed different 
causes of action against different parties, the suit could not be maintained under 
section 8, Act VIII. of of 1859. He, accordingly, dismissed the suit, 

‘The plaintiffs appealed to the High Court. 


Baboos Anukul Chandra Mookerjee and Baboo Gopal Lal Mitter for appel- 
Jants. 


The judgment of the Court was delivered by 
2 
Hosuovss, J.—The plaint in this case was against a number of defendants. | 


Against some of those defendants the plaintiffs alleged that their cause of 
"action accrued in the year 1266 in regard to certain lands, of which those 
defendants prevented them from taking possession ; and as regards one other 
defendant, the cause of action was said to have accrued in the year 1270 when 
that defendant alone ousted the plaintiffs, from certain lands, different from 
those, in the matter of which the cause of action accrued in the year 1266. 
Upon this state of facts the lower Court dismissed the plaintiffs’ suit with 
these remarks :—‘“ When the dates of ouster are different and the plaintiffs 
“sue on the allegation that they were dispossessed by different defendants, 
“and when it is clear that the interests of the answering defendants are * 
“distinct and separate, these statements involve different causes of action, 
“the merits of which will have to be tried on different evidence. I think, 
“therefore, that a suit of this nature cannof be maintained under the pro- 
“vision of section 8 of the Civil Procedure Code. The above section allows 
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“causes of action to be joined in the same suit by and against the sanie 1869 
“parties ; but when the ousters in this case appeared to have occurred on Rani Sagar 
“different dates, caused by different defendants on different rights, they can- BONDASE Dust 
“not be made the subject of one and the same suit.” And ao the J udge Suasa Kase 
ACHARJI 
dismissed the plaintiffs’ case. CHowpury, 

In the grounds of Regular Appeal, the first three grounds are to the effect, 

that the Judge is wrong in his law, and that even, on the facts stated by the 
Judge, the case should have been tried and determined These grounds 
are substantially abandoned before us, and the only ground taken is 
the Sth ground, and of that again only a portion of the ground, and it 
is that in which it is stated that the Judge should have proceeded to try 
the case in the manner laid down in section 9, Act VIII. of 1859, that is 
to say, the Judge should have ordered separate trials to be held on one of the 
two different causes of action. The Judge himself relies in his decision upon 
certain precedents of this Court: Raja Ram Tewary v. Luchmun Persaud (1); 
Baboo Motee Lal v. Rani, the wife of Maharaja Bhoop Sing Bahadoor (2); 
Romoona v. Manicho Moyee Chowdhrain (3). No doubt, these cases are 
not exactly in point, and in two of those cases the: remarks made by the 
presiding Judges were what are called obiter remarks; but still the opinions 
there expressed go to the extent that it is not proper, when: two causes of 
action against different persons are sought to be joined in the same suit, that 
the suit should be gatertained and heard. 

On the other hand, the pleader for the appellant relies on certain cases : 
Najoomoodeen Ahmed v. Beebee Zohoorun (4); Golam Mustufakhan v. Sheo 
Soondaree Burmonee (5); Hurro Monee Dossee v. Onookool Chunder Mooker- 
jee (6). But these cases are not exactly in point, neither do they go as far as 
the appellants’ pleader would ask us to go in his case. They seem to us sim- 
ply to say that when in the Court of first instance the evidence was entirely 
gone into, upon whatever might have been the causes of action, that even if 

those causes of action were different, the J udge should have determined the case 
upon the evidence and given his decision accordingly. But that is not the case , 
here, for here no evidence has been at all gone into, and the J udge dismissed 
‘the suit upon the first issue of law settled without going into the evidence. 

The pleader for the appellant then contends that, inasmuch as the Judge 
had, under the provisions of section 9 of the Procedure Code, a discretion to 
divide the case into two separate cases; that in this case the Judge did not 
exercise that discretion properly and judicially in dismissing the case altogether, 
instead of dividing and hearing it as two separate cases, as that section directs. 

But it seems to us that there is an answer which is complete and fatal to this 
objection, and it is this, viz., that the pleader for the appellant cannot shew us 
that the Judge in this instance was ever asked to exercise his discretion, and on 


(1) 8 W. R, 15 (4) 10 W. R, 45. 
(2) 8 W. R, 64. (8) 10 W. R, 187. 
(3) 9 W. R,, 525, (6) 8 W. R,, 461 


ie 10—@ 
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1869 the contrary, it seems to us, most likely tlat he was not so, because the first 
“Rant Sarat 40d the chief objection taken in the grounds of appeal to his decision, is not 
oc DESI that he exercised his discretion improperly and unjudicially, but that he.was 

Sunsa Kant wrong in law in dismissing the case, because of the misjoinder of the causes of 
CASAR ction 

We think, therefore, that we cannot say that the Judge was wrong in dismiss- 

ing this case, and we therefore dismiss this appeal with separate costs to the 

two sets of respondents who have appeared. 


. 


15 June, 1869 
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RULES, ORDERS, &o 


CIRCULAR No. 9 
To we Bs 
ALL CriminaL AUTHORITIES, 
Recuuation & Extra REGULATION 


PROVINCES. 
Dated Calcutta, the 15th December, 1868. 


Tux Court having reason to believe that it is the practice 1868 
for Magistrates to hear appeals from” Gincunan 


HIGH COURT, &c. the orders of District Superintendents Lerres. 
CRIMINAL SpE. 
Present : of Police, direct that if such appeals _ 


The Hon’ble Sir Barnes 
Peacock, Kt., Chief Justice. are heard by a Magistrate as head 


the Hou. Ge Pixley of the Police (and he has no juris-.--~ 
». L. Sdackson, . .diction to hear them as Magistrate), 


‘A. G. Macph , 
‘i as Tudlyes. they should not be shown in the 


Magistrates’ Returns. 

2. The Court also direct that the cases of Ministerial Officers 
punished by fine for neglect of duty be not entered in "the’ 
Magistrates’ Statements. 

By order of the High Court, , 
= ~ (4) FRB. PEACOCK, 
Registrar. 


1—H 


Routine of Business of the High Court in its Appellate Jurisdiction, to take effect on and from Monday, the 4th 
January 1869, until further notice. 








ist Bexca—(Group D.) |p Becn—(Group E,)|3np Bescu—(Group B.)}4t# BeNcx—(Group A.)/5ta BeNca—(Group C.)} 


The Chief Justice and} Mr. Justios Bayley Mr, Justice Norman Mr, Justice Kemp | Mr. Justice L. S. Jackson| REMARKS. 
Mitter, J., and and aad ¥: and 
or Loch and Mitter, JJ. | Mr, Justice Hobhouse. |Mr. Justice E. Jackson. | Mr. Justice Glover. Mr. Justice Markby. 





Monday ++ | Motions, and afterwards | Special Appealf’ ., | Motions for revisions | Regular Appeals .. | Miscellancous or Spe- Hf a day fixed for the hearing of Regular 


‘Miscellaneous or Speci- in Criminal triais un- cial Appeals, Appeals or Criminal business before any of 
al Appeals, der Section 434 of the the Benches be a holiday, euch Bench will 
Code of Criminat Pro take up Regular Appeais or Criminal business 
eedure; Appeals, Re- n the first day fixed for Special Appeals after 
; visions, and lefer- the holiday. 
ences in Criminal If, at tho rising of a Division Bench on any 
trials; and Revision . day fixed for the hearing of Regular Appeais, 
. of Criminal State- a Regular Appeal be only partly heard, the 
ments. Beueh wilf proceed with that Regular Appeal 
Tuesday —., | Regular Appeals ++} Motions, and after-| Regular Appeals .. | Misccllaneous or Spe-| Appeals, _ Revisions. | on the following day or days until it is 
wards Miscellancous ¢ial Appeuls. and References in| finished; and if there be not sufficient Regn- 
or Special Appeals, Criminal trials, Jar Appeals on the list of any Division Bench 
Wednesday ., | Special Appeals +» | Regular Appeals =... | Ditto * «+ | Ditto ++ | Motions, and  after- | to oceupy the whole of any day set apart for 


wards Misccilaneous | Regular Appeals, the Bench will proceed with 
or Special Appeala. | ita list of Special Appeals, and vice versa, 





Thursday ,. | Ditto ++ | Ditto «| Miscellaneous or Spe- | Ditto ++} Ditto. Ta like manutr, if there be not sufficient 

“| cial Appeals. 5 Criminal business to oceupy the time of aay 

Friday .. | Regular Appeals >» !Mfotions, anfl afterward’ | Ditto ' 4.} Regular Appeals ., | Regular Appeals, Bench on the day fixed for such eases, such 
Miscellaneous or Spe- Bench will proceed with Special Appeals, 

cial Appeals, Tho distribution of Regular, Special, and 

Saturday ..| Motions, Small Cause | Miscellaneous or Spe- | Ditto ++ | Miscellaneous or Spe- | Miscellaneous or Spe- | Miscellaneous Appeals will bo regulated by 

Court References, and | ial Appeals. cial Appeals, cial Appeals. the Memo, of Groups given below; those 

afterwards Miscellane~ i from any District in a Group being placed in 








‘ons or Special Appeals, the list of the Benah baateaeed. sore. 7 canes: 
i } eich i ‘i remanded, whiel referred for orders to 
‘The Chief Justice or Me. Justice Loch will, for the presont, take the Miscellaneous Department. the Senior Judge of the Bench whieh rewand- 
ed the case, 
Miscellaneous Appeals will be taken up by each Bench on the Ist day fixed for that class of business in each week, and will be proceeded with on every day fixed for “ Miscellaneous 
or Special Appeale,” until all the Miscellaneous Appeals included in the list for that week are finished. 
Notice of all Miscollaneous Appeals which are readyefor hearing in each Group will be given on or before Wednesday in the week preceding that in which they are to be beard, 
‘Temporary arrangements will be made, as required, by each Division Beoeh, for hearing Reviews or Applications for Review of the judgments of each Bench, once every fortnight, on 
8 day or days not fixed for Regular Appeals. Reviews and Applications tor Review will be heard before both Ju 
Temporary arrangements will also be made for the heariag of Full Bench cases aud Appeals from the decisions af Senior Judges on the Appellate Sido, in cases of difference of opinion, 
‘The Chiet Justice and Mx. Justice Macpherson will take appeals from Original Jurisdiction on Tacsday, We , and Thursday, the 5th, 6th, and 7th January 1869, and on every 
snoceeding Tuesday, Wednesday, and ‘Thursday until the appeals are finished. The Chief Justice and one of the Judges on the Original Side will take appeals from Original 
Jurisdiction on the first Tuesday, Wednesday, and Thursday in every month, whenever there is any Appeal to be heard. 
Two Courts,-one before Mr. Justiee Phear and one before Mr. Justice Macpherson,—will bo held for the exercise of the Ordinary Original Civil Jurisdiction, except upon daya 
ick slat be fixed for Appeals from the Original Jurisdiction and upon days ocoupied with any Crimiual Sessions, At such times, only one Court will sit in the exercise of Ordinary 
‘arisdietion, 
Mr. Justice Phear and Mr, Justice Macpherson will’ take the Insolvent Court, sitting separately. Due noties will be given of tho days of aitting, and, if two Courts be held on the 
same day, of the cases to be taken in cach Court. e 
Group A.Bhaugulpore (Monghyr), Patna, Gyah, Saran, Shahabad, Tirhoot, and ah. 
Gkour B.—-Divagepore (Maldah), Rajshahye (Pubna), Rungpore (Bogra), Cooch Behar including Western Dooars, and Assam including Eastern Dooars. 
Group C,—Beerbuoom, East-Burdwan, West-Burdwan, Hooghly, Midnapore, Cuttack (Ballasore), and Chota Nagpore. 
Grour D.—Moorshedaliad, Nuddea, Jeasore, 24-Porgannahs, Backergunge, Moulmein, and Rangoon, . 
Gxour E.—Dacoa (Farreedpore), Cossyal and Jgnteeah Hills, Mymensingh, Syibet, Cachar, Tipperah (Noakhally), and Chittagong. 
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CIRCULAR MEMO. No. 2. 
To 7 
Tur Sessions Jupces iw tux 
ReeuLation anp Extra REGULATION 
PROVINCES, 
Dated Calcutta, the 19th December 1868. 
Tue Court direct that the Nos. given in column Ist of 


HIGH COURT, &c., Session Statement III. may be those 
Criaunan Srpx. . é 
Present : which the cases bear in Statement 
The Hon. LS. Jackson, 


; IV. respectively, véz., in the order 
ia Als he oe of trial in the Court of Session. 
The Magistrate’s No. may be conveniently given below this 
in the Ist column of Statement Iv. 
By order, &c., 
(Sd.) F. B. PEACOCK, 
Registrar, 


. “, CIRCULAR MEMO. No. 3.- 
To 


Tue Sessions Jupces in THE 
RecuLation anp Non-Recuration , 
’ Provinces. 





iii 


1868 





Circutar 
ORDERS, 


Dated Caleutta, the 21st December 1868. -° 


Tue Court is pleased to direct that Sessions Judges will 





HIGN COURT, ge, indent for no . more fly-leaves or 
Crmuxat Supe, docketed covers to Sessions State- 
The Hon. & A Jackin, ment No, 4 after their present supply 
One of the Tulges of Bala is expended, as they will be attached to 
; "the Statements on receipt in this Office. 
By order, &e., 
(Sd) FB. PEACOCK, - 
. Regisirar: 
CIRCULAR. 


Tue Court consider that the. solemn affirmation prescribed by 
Act V. of 1840 may be made both by Hindu and Mahomedan 
Jurors, and that it is as much binding on the one class as it is 
on the other; and, consequently, that it is unnecessary to appoint 
or employ persons to administer oaths either to Hindu or 
Mahomedan jurors. 

By order of the High Court, 
(8d.) I. B. PEACOCK, 
January 9th, 1869, . 
im 2-H 


Registrar, 


iv 


1869 
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Oxvers. 
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APPENDIX. {B. L. R. 
CIRCULAR No. 1. 
aR FROM 
F. B. Peacock, Esq., 
Registrar of the High Court of Judicature 
at Fort William in Bengal, 
To 


ALL Sessions JupGes anp 
JupicraL CoMMISSIONERS. 
Dated Calcutta, the 22nd January 1869. 


ADVERTING to paragraph 4, C. O. No. 4, of 6th May 1868, 


HIGH COURT, &c., in which the Court stated that the 
CuraanaL Stbx. Annual Statements would be dealt 
‘The Hon. G. Loch, with in a separate order, I am directed 


L. 8. Jackson, rer 5 
Two of the Judges of the to inform you that new forms for the 


suid Court. preparation of these Statements will 
shortly be issued, and to request that, until you receive them, 
you will suspend the completion of your Annual Rgturns. 

2, As soun, however, as these forms reach yar the Court 
trust that you will expedite, as much as possible, the prepara- 
tion and submission of your Annual Report in the form pre- 
scribed, in order that the Administration Report of the Province 


nay not be unnecessarily retarded. 
By order, &c., 
(Sd) OF. B, PEACOCK, 


Registrar. 


CIRCULAR No. 2. 
To 
ALL Cryin JupcEs anxp 
JUDICIAL CoMMISSIONERS. 

Dated Calcutta, the 27th Junuary 1869. 
I am directed to inform you that new forms for the prepara- 
. tion of your Aunual Civil State- 
7 Give Boe ts ments are likely to be issued shortly, 
aie tans in, and to request that, until you are 
» LS. Jackson, supplied with them, or-until further 
Two of the Judges of the orders, you will suspend the comple- 

suid Court, ‘. 

tion of your Annual Returns. 


2. Iam, however, to impress upon you the necessity of 


expediting, as much as possible, the preparation and submission 
of your Annual Report in the forms prescribed as soon as they 
reach you, in order that the Court’s Report on the Civil Admi- 
nistration of Bengal may not be unnecessarily retarded.’ 
By order, &c., 
. (Sl). FB. PEACOCK, 
dtegistrar. 


15 Feb., 1969, 


en. Law Reports, 
15 May, 1869. 
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CIRCULAR WN. 0. 2 
To : 


“ALL SEssions JUDGES AND JUDICIAL Conissioners. 


Dated Calcutta, the 9th March 1869, ___ 1869 


CrrcuLar 
As Sessions Statement No. 5 has been discontinued by Cir-  Onper. 
ry 
HIGH COURT, éc, cular Order No. 6, dated the 9th 
Crimwwa Sipe. 
eS coe last, and as the 
The Hon'ble Sir Barnes ourt have now no means of } ging in 
Peacock, Kz, Chief Justice, 2 ° Judging . 
‘The Hon'ble G. Loch, cases of acquittal, whether the commit- 
r ‘. 
u Lg pays ment was properly or improperly made, 
Judges of the Court. 


Sessions Judges and Judicial Commis- 
sioners are directed to enter in the column of “ Remarks” of 
Sessions Statement No. 3, whether, in cases of acquittal by 
a Jury, the verdicts have their approval; and if they have, or 
where the trial has been with assessors, whether the Committing 
Officers had good grounds for making the commitments, a special 
report of the circumstances being made in any case which 
appears to call for particular notice, 


By order, &e., 
(Signed) F. B. PEACOCK, 


B= 3 . Registrar, 


CIRCULAR No, 3, 
To a 


Crvin Junces or tun Province or Berar, 
Dated Calcutta, the 15th February 1869. 


It is hereby notified that the Civil 
ar ee &c., Courts of the Districts,* in the Province 
Present: of Behar, will not be closed on the follow- 

The Hon'ple Sir . Barnes . . . 
Peacock, Kt., Chief Justice, ing holidays of the list appended to the 
The: eae ple & * Tayley, Circular Order No. 13 of the 23rd Decem- 


” J. PLN ly st tose « 
2 Ls jackson ber lasty viz, :— 
Judges of the Court, Ruth Jatra oe I day. 
Oolta Ruth wo T,, 
Juggodhatree Poojah ... 2 days. 
Kartic Poojah ow 2 ,, 


* Bhaugalpore, Gra, Patna, Sarum, Shahabad, and Tirhoot, 


5 5 


Ben. Law Report 
15 May, 1869, 


RULES, ORDERS, &e. (B. L. R. 


18¢9_but that six days will be allowed for the Chutter Méla, from the 


Grovian 15th to 20th November, both days inclusive. 
ORDER. 


By order, &c., 
(Signed) F. B. PEACOCK, 
Registrar. 
° 


MEMO. No. 2. 


Copy to Civil J udges of Province of Behar, who are requested 
to substitute this Circular Order for the one of the same number 
and date previously sent. 


Hiew Court, 
By order of the High Court, 


(Signed) F. BL PEACOCK, 
Registrar. 


The 12th March 1869. 


CIRCULAR No. 4, 
To 


Aut Crivin anp. CrimInaL AUTHORITIES IN THE * 
ReeuLarion anv, Exrra ReGuLation Provinces, 


Dated Calcutta, the 15th March. 1869. 


THe Court lays down thefollowing Rule for observance in all 


Then Count, Civ, & Crema. Civil and Criminal Courts subject to 
resent : 


The Hon'ble Sir Barnes Peacock, its control, 
‘Knight, Chief Justice. 


The Hon'ble c Loch, ' With the permission of the Presid- 
.V. Bayley, : 
3 J. P. Norman) and ing Judge, any Advocate or Pleader 
i L. 8. Jackson, 


Judges of the Court, nay address the Court in English, 
when any one of the Pleaders on the opposite side is acquainted 


with that language, or wheneyer the senior of such Pleaders or 
his clients consents to this being done. 


By order of the High Court, 


(Signed) =F. B. PEACOCK, 
Registrar 
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‘ 


A. Money, Esq.,c. B., And C. H. CampBELt, Esq. 


No. 1. 


Tue following additions should be made to Chapter VL, 
Section IITI., after Rule 15, at page 118 of the Board’s Rules:— 

16. As under the new system of examination most Officers 
are examined within their own Districts, it is unnecessary that 
leave of absence should be granted to these Officers, as herctofore, 
for the purpose of attending those examinations. District 
Officers are authorized in cack case to fix, according to circum- 
stances, the number of days during which each Officer may. be 
absent on this account, from his Sub-Division, or from any 
duties entrusted to his charge. 

17, In the case of Police Officers, the number of days shall 
be fixed by the District Superintendent, in communication with 
the Magistrate, or the Deputy Commissioner.” 

18. In the case of Executive Officers, the District Officer 
shall report for the information of the Commissioner of the 
Division, and in the case of Police Officers, the District 
Superintendent shall report to the Iuspector General of Police, 
the number of days for which each of the examinees in the 
District, has been allowed leave of absenc@, andthat he rejoined 
his duties, within the time allowed. 

19. When an Officer has to attend an examination in a 
District, other than that to which he is attached, the time 
allowed will be fixed in the same manner, by the Magistrate, 
or District Superintendent, to whom the examinee is subordinate, 


No. 2. 


As very great delay frequently occurs in the receipt by 


the Board of copies of the Resolutions recorded by Commuatan- 
1 


1868 


Rev. Cre, 
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16s ers. on District Periodical Returns, the. attention of Com- . 
Rev. Cr, missioners is drawn to Circular Order No. 2 of January 1867, 
and they are reminded that it is essential that such Resolutions 
should be considered by the Board in connection with the 
Returns réceived direct from District Collectors, 
The following Rule on the subject is added at page 257, 
“ Chapter XVIIL., Section I., and number 11 :— 
Commissioners will understand that, though most of the 
Returns will no longer come through them to the Board, they 
are not relieved of the duty of inspecting the Returns, and 
forwarding to the Board a copy of any remarks which they 
think ought to be communicated. In the case especially of 
Returns IX., X., XIV., XXXL, XXXIL, and XXXIX., the 
Board will expect to receive their opinion and report on tle 
steps taken by them on the facts exhibited in the Returns, and 
will await their recommendations in regard to the propositions 
made by the District Officers in such matters, as the remission 
of balances, removal of estates, disposal of Government estates, 
&c., &e. Quick supervision, it must be remembered, is an essen- 
tial element of successful administration. As a rule, periodical 
Returns should be disposed of, and resolutions recorded on ‘them 
should be transmitted to the Board, within three days of 
the receipt of all Returns in a Commissioner's Office. In future, 
an explanation must invariably’ be submitted to the Board, . 
when the above directions are not complied with. : 


No. 3. 


Tux following extract from a letter from the Government of 
Bengal to the Government of India in the Public Works 
Department, No. 2210, dated the 14th July 1868, is circulated 
for the information and guidance of Commissioners and District 
Officers, Their attention is at the same time requested to 
Rule L., page 1 of the Board’s Rules:— 

«Para, 7.—* When a piece of land is required for a public 
purpose (unless the purpose be one which imperatively requires 
that a particular plot be taken up, as in the case of railroads, 
&c.), the duty of the Government Officers concerned in acquir~ 


bbe. Law Reronts, 


18 Jan,, 1869. 
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+ ing the land will be to endeavour to select a site which the 


ostensible owner is willing to sell; they will then proceed to fix 
the price by mutual agreement, if possible, but when that has 
been fixed, it will still be desirable that a Notification under 
Section 2, Act VI. of 1857, be issued, and that a formal offer 
of the price (as agreed upon privately) be made by the Collector, 
and accepted by the ostensible owner of the land, under Section 
5 of the Act. This procedure, I am to reniark, will secure the 
Government against any future claims.” 


No. 4. 

Tw following additional Rule based on the Resolution of 
the Government of India, Financial Department, No. 2499, 
dated 22nd September 1868, is to be inserted at page 10 of the 
Board’s Rules:— 

12, The anoual rent for land occupied by the Railway 
Companies, for which they are required to pay rent, is fixed at 5 
per cent. on the outlay incurred by Government in taking up 
the land, plus any revenue or rent previously payable to Govern- 


1868" 


Rey. Cir. 


ment in respect of the said land. In the case of land belong-__. 


ing to Government, the rent shall be 5 per cent. on the value 
of the lénd as estimated by the Collector. 
« 


No. 5. 
For present Rule 1, Section. 1V., page 230 of the Board’s 
Rules, substitute the following :—- 
In case of 1, Whenever application is made for the regis- 
sale, vendor < ° . 
need not be try of analleged transfer of sale, in Register D, 
fhoapplicetion and the application is supported by a duly regis- 
issupportedby tered deed of sale, the presiding Officer may dis- 
Seine pense with the personal attendance of the vendor; 
sale. but in all other cases, he is invariably to summon 
the party alleged to have sold the property, his 
acknowledgment of the transaction, or (should he 
not admit it) a full consideration by the Col- 
lector ef his denial, with any proofs he may wish 
to advance, being an indispensable part of the dve 
enquiry prescribed by law. 
2—I 
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Tue Board observe that the practice of calculating the aver- 
age distance in Column 17, Table IL., is not uniform. Some 
Officers omit fractions altogether, some again reduce them to 
one place decimal, whilst others to two places. Others again 
omit fractions of less than $, and add a whole number, if moro 
than 4. 


For Example. 


(1.) Omitting fractions. 
$f or 13 + YP or 514 + $2 or 244 = 8. 


' Total distance :-— 


8880 +8 = 1110, average distance. . . 
(2.) Carrying the quotients to 1 place decimal. 
$f or 1.14499 or 5.845 or 2.6 = 9.5. 
8880 + 9.5 = 934.7, average distance. 
(3. ) Caine the quotients to 2 places decimal. 
3+ or 1.144398 or 5.88444 or 2.66 == 9.68. 
8880-+9.68 = 917.35, average distance. 


2. As it is desirable that the practice should be uniform,.-the 
Board desire that Distriet-Officers will observe for the future 
the following instructions for computing the entries in Column 
17, Table I1., of Return No. XIX. 


3. Divide the entries in Columns 8, 9, and 10, Table I, by 
21, 18, and 21 respectively, carrying the quotients to two decimal 
places. When the sum of the three quotients come to two deci- 
mals above .50, add one to the whole number, and when the two 
decimals are less than .50, omit them altogether. ” 


For Example. 


f or 114+ 498 or 5.88456 or 2.66 = 9.68. 
8880-10 = 888. 
32 or 1.144398 or 5.88442 or 2.33 = 9.35. 
_ 8880-29 = 986. 
4. The preceding para. should be entered as a rule in Sec- 
tion VIL, at page 259 of the Board’s Rules, and numbered as 
Rule 4a. 


15 Jan. 
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No. 7. : 1868 


Tux following is to be added as Rule 8, at page 304, to Sec- Rev. Cin. 
tion I, Chapter XXI., of the Board’s Rules:— 
8. No Stamps should be issued from Sub-Divisional Treasu- 
ries, after the 27th of a month. On the 27th, vendors should 
be supplied with sufficient Stamps, to meet all probable demands 
during the remainder of the month. 


. No. 8. 
Rerounps of the value of Stamps on petitions of appeal under 
the Certificate Tax Act (IX. of 1868), should be dealt with and 
shown as Stamp refunds, and not as refunds of the Tax. 7 


No. 9 


Tue following should be added asa note in the Statement of 
holidays appended to Chapter IX., Section I., page 157 of the 
Board’s Rules, opposite the holiday Jagadatri, in the Column for 
Hazareebaugh and Lohardugga. 

Nore.—This holiday in Hazareebaugh has been cancelled, 
aud in ligu, the last day of the month of Kartick will, in future, 
be observed as a holiday in this district. : 


No. 10. 

Aw error having been discovered in the revised list of Divi- 
sional and District Revenue Returns, circulated with the 
Board’s Circular Order No. 13 for November 1868, Divisional 
and District Officers are requested to erase the mark * from No. 
Vis.—Government Decrees Recovered. 


No. 11. 


Tue following addition should be made to Rule 3, Section V., 
Chapter XXIL., page 314, Board’s Rules: — 

After the word “ are,” in line 1, insert “as a rule.” 

And after “ Superintendent,” in line 4, add “ When the amount 
of such transactions, however, will not materially affect the 
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Budget of any Department, the sale proceeds of the packing cases - 


may be credited to the Department by which the sale is effected.” 


No. 12. 
THE following are to be added as clauses 4 and 5 to Section 
IV. of the Board’s Rules, at page 159:— 
4, District Officers should obtain the Commissioner’s sanc- 
tion in time, to admit of the price of the tent being entered in 


. their Budget Estimate, under the head of Contingencies. 


5. Commissioner of a Division is allowed two single-poled 


"tents, each measuring 16 feet square, and costing Rupees 850, 


or Rupees 1,700 for both. 


15 Jan, wal 
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JANUARY, 1869. 


A. Monry, Ese, C.B., anp C. H. CampBexy, Esq. 


No. 1. 


A REVISED form of Return No. XLI., for 1868-69, will be” 
supplied by the Superintendent of Stationery to all District 
Officers. The details contained in five of the heaviest Tables in 
the form. will be, in future, collected from the quarterly returns 
sent to the Board, and they now expect every Officer to submit 
the revised Return XLI. » a3 required by rule, within fifteen days 
of the close of the year to which it relates. 

2. As it is, however, of importance that the entire financial 
results of Land Revenue and Forest and Miscellaneous Revenue 
should pass in review before District Officers and Commis- 
sioners, District Officers will prepare and submit, through their 
Commissioner, to the Board, a separate return in the form of 
Tables I. to III. of the old Return No. XLL The Superin- 
tendent of Stationery will supply all Officers with forms of this 
Return, which will be numbered XLI-A. It should be added 
to the list at page 263 of the Board’s Rules, and be submitted 
immediately after Return No. KLI has been despatched. 


_ No. 2. ° 


In a recent case of a Sub-divisional Officer, who had received 
for custody in his Treasury a sum of Rs. 48,000, in satisfaction 
of a decree, the Government has observed “that it is not 
“intended that Sub-divisional Treasuries shall ever hold such 
“large sums, for the custody of which they are not adapted. 
“If, under exceptional circumstances, it becomes unavoidably 
“ necessary for Sub-divisional Officers to take charge of so large 

s—I 
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1869 an amount, exceptional arrangements must be made for its 
~ Rev, Cin, protection by special guard, until it can be remitted to the 
“ Sudder Station ; in fact, exactly the same arrangements must be 
“made for its temporary safe custody as the Moonsiff or other 
“ Officer, into whose Court the amount is paid, would have had to 
“make, if no Sub-divisional Treasury were in existence.” All 
District and Sub-divisional Officers are warned to see that 
these instructions are strictly followed in future. 





No. 3. 


Tue following should be added as Rule7-A to Chapter XXIII., 
section 11, at page 330 of the Board’s Rules. ; 

2. If, in any case, however, sufficient primé facie evidence 
exists to shew that the land has been held unassessed to the 
Government revenue for a period of sixty years, resumption 
proceedings should not be instituted. 


_No. 4. 


In supersession of all other rules relative to the conditions 
under which salary may be drawn in India by Officers on leave, 


i the Government of India, in Financial Resolution No. 3571, 
dated 15th December 1868, have prescribed the following 
rules :— 


I.—If the Officer signs the salary bill himself, he shall, unless 
he present the bill personally for payment, attach thereto a life 
certificate signed by a covenanted Civil Servant, or an Officer 
exercising Magisterial powers. : 

II.—If the salary be drawn through an Agent, such Agent 
must be formally authorized in that behalf, and must -execute a 
guarantee to refund over-payments. 

I.—When the salary bill is drawn, as in the case of 
Ministerial Officers, by the Head of the department, or office, 
the drawer of the bill will be held primarily responsible for any 
over-charge, and no other security will be necessary. 


BEN. Law Revonrs, 
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* No. 5. 1869 


% : Rey. Cir. 
Or Survey records lodged in Collectois’ Offices, the following aoe 


should be carefully preserved :— 

(1) Professional Survey Volumes, 

(2) Maps of all kinds prepared by Superintendents of Sur- 
vey, or Revenue Surveyors, with the measurement papers and 
field-books appertaining thereto. 

(3) Mowzawar and Mehalwar Registers, English and 
vernacular. : 

2. Records connected with boundary disputes and excess, 
or untraceable Mehals, should be treated similarly to the records 
of Act X. suits, &c., &c., according to the rules laid down in 
Board’s Rules, page 213. 

3. Records of all other cases of a miscellaneous nature 
should be treated as papers under class C. 

4, The above rules should be written up in Board’s Rules, 
opposite page 213, 7 


No. 6. - : 


TE following should be substituted for the present Rule 2 of 
Section IV., at page 23 of the Board’s Rules _ 

2. No item for salaries, establishments, and allowances of a 
fixed character, not fully and formally sanctioned by proper 
authority, must be included in the Budget Estimates. In regard 
to contingencies, as a general rule, the estimate should provide 
for the average expenditure of the three last years. If less be 
required, a reduction should be made; if more, a full explanation 
must be furnished in justification. 


“ 


No. 7. 


Unpek the orders of the Government of Bengal, the follow- 
ing Revised Rules for the service of Processes of the Revenue 
Courts, under Act V. of 1863, B. C., are to be substituted for 
those published in Chapter 12, Sections 7 and 8, pages 199 to 
202 of the Board’s Rules. 


10 
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2. The rules should be translated. into the vernacular; 5 one - 
Rev. Crm, copy of the rules in English and one in the vernacular should be 


kept suspended in the Collector’s Office in some conspicuous 
place, where they can be read by the general public. The same 
in the Nazir’s Office. 


Section VII.—Ru es ror THE SERVICE OF PROCESSES OF 
THE REVENUE Courts, UNDER Act. V. oF 1863, B. C. 


1. The peons entertained under these rules are not to be 
employed upon any duty but the service of 
Processes, except that salaried peons wait- 
ing their turn may be used for any miscellaneons work about 
the Court. Peons required for, or employed upon, any business 
other than the service of Processes, must not be paid from the 
Process Fund, without the special sanction of the Government. 

2. On the other hand, all Processes which have to be used 

No charge for Govern- at the expense of Government, such as 
ment work. Notices of deposit, under Section 5, Act 
VI. of 1862, B. C., are to be served free of charge, no entry of 
the cost being made in the accounts of the O fice. 


Employment of peons. 


3. ‘The peons are divided into two clsses, salaried and occar. . - 


sional,.-The appointment of every peon, 
“whether salaried or occasional, must be 
registered in the manner prescribed by Section 3 of the Act. 
Each peon is to wear a badge bearing the number of his name 
in Register M. 
4, As many salaried peons are to be appointed as can be kept 
fully and regularly employed, and no more. 
ee ge Peet aa Any temporary influx of work, or any 
work presenting itself during the absence 
of all the regular peons, is to be entrusted to occasional peons, 
Itis not possible to work thgysystem economically if an,extra- 
vagant staff of salaried peons is kept up; or efficiently, without 
the aid of occasional peons. 5. 
5. One-third of the salaried peons receive 7 Rupees a month 
; each; the rest 6 Rupees each, monthly. The 
jens of sala- eons to receive the higher salary are to be 
selected from among the rest, for superior 
intelligence, industry, and good behaviour generally. 


Two classes of peons. 
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6. Peons employed occasionally are to be paid at the rate of 

And of occasional four annas each, for every day that they 
Beene are actually employed. 


7. Upon a vacancy occurring in the ranks of the salaried 

Promotion of occa- peons, it is to be filled by transfer of the 
sional poons ; most meritorious of the occasional peons, 
due regard being had to seniority. : 

8. The pay of the Nazir is debitable to the Process Fand, 
and an addition of 5 Rupees monthly is 
made, from the same Fund, to the pay of 
of every Sub-divisional Nazir. 

9. Bukshis may be appointed at Head-Quarters, and at each 

‘And of Bukshis, Sub-Division, upon the authority of the 

Commissioner of the Division, when there 
are *sufficient funds at the credit of the * Process Fund” in the 
District to bear the charge. A Bukshi receives ordinarily 10 
Rupees monthly. 

10. Belts and Badges may be supplied to the peons when 

Beltsand Badges, and Necessary, the expense being charged to 
Tolls. the “ Process Fund.” To the same Fund 
is charged the Toll of three pies each, levied at the bars-on 
District Roads and Bridges; from peons employed in the service 
of Processes, , 

11. No occastonaL PEON I8 TO BE EMPLOYED, ON ANY 

Employment of occa. ACCOUNT, IF A SALARIED PEON IS AVAIL- 
sionals, ABLE. 

12, ‘With this proviso, the peans are to be employed in regular 

turn, 7. ¢., upon a Process offering, the peon 
in cons to be employed who has been longest in waiting is to be 
in regular turn, 5 eee = 

employed on its service, unless, for some 
special reason, to be recorded on each occasion by the Officer at 
the head of the Court, it be considered expedient to employ a 
particular peon out of his turn. 

13. Every effort is to be made to serve as many Processes 
as possible by each peon, so as,in every 
way possible, to economize the labour of the 
; peons. The Naziris to be held personally 
responsible that this is done; and any neglect of that Officer 
in this respect is to be severely punished. 


Salary of Nazir ; 


Many Processes to be 
carried on each journey. 
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14, Any peon, regular or occasional, who does not, when on - 


Distance tobe exacted, uty, travel at least twelve miles in the 

day, is to be called strictly to account, and 

if he is found guilty of indolence, to be at once dismissed. ‘The 

Board expect each man to travel 180 miles in the month. If 
this is not accomplished, the reason must be explained. 

15. No peonis to wait anywhere for the attendance of the party 
or his Agent; but if, upon reaching the place 
where the Processis to be served or executed, 
he finds the party or his Agent not present, he is, after obtaining, 
if possible, a certificate to that effect, from any two respectable 
inhabitants of the place, immediately to return. 

16. The following fees are to be levied for the service of 
each Process, which has to be served on one 
person only, besides charges for boat-lHire, 
ferries, postage, &c., which are to be paid separately, as pro- 
vided in clauscs 21 and 22. 7 

17, If the distance of the place of service or execution from 
the Court, whence the process is issued, 
calculated, not as the crow flies, but by the 
road the peon must travel, 

Does not exceed 12 - miles vee 0 8 O 
If the said distance exceeds 12 miles 1 0 0 

18. When two or more Processes are issued at the same time, 
at the instance of the same party (whether 
in one case or more), and the persons on 
whom the Processes may be served live in 
the same neighbourhood or on one line of road, all the Processes 
should be entrusted to one peon, and the fees to be charged 
should be calculated as follows: on one Process the full fee as 
per Rule 17, and on each of the others, one-fourth of such 
full fee. 

19. Section 149, Act VIII. of 1859, as extended by Section 
67, Act X. of 1859, and by Section 10, 
Act VI. of 1862, B. C., gives the Re- 
venue Courts a discretion to include, in one summons, the names 
ofany number of witnesses whose evidence is required in one 
case. The fees to be levied on such summons will be caleu- 


No waiting. 


Fees to be levied. 


For single Processes, 


For more than one 
Process. 


For Summons. 


15 Feb., va 


Law RErorrs, 


Feb., 1869, 


‘VOL. ILj REVENUE CIRCULARS. 


“lated on the principle laid down in Rule 18 above, according 


to the number of persons on whom the summons must be 
served. 

20. If a peon is detained at the place of service for more 
than twenty-four hours, at the request of 
the person at whose instance the Process 
was issued, or of his Agent, such person or Agent must 
pay, then and there, demurrage atthe rate of five annas 
aday. Unless this demurrage is prepaid, the peon must not 
wait. No demurrage is to be charged if the delay is not due 
to the person or his Agent. 

21. All sums levied under the preceding clauses are 

to be credited to the Government, to 
Coco nt i © form the fund prescribed in Section 9 of 
the Act. 

22, In addition to these fees, the actual charge which must 
be incurred, if it is necessary to employ 
- boats or cross ferries, is to be levied from, 


and paid by, the person at whose instance the Process is issued, 


Demurrage. 


Additional costs. 
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before issue of the Process. Ifa peon carries more than one 


Process, whether for one party, or for several parties, the sume 
leviable by this clause are to be charged for the purpose 
of fixing costs, in equal shares, upon all the Processes carried. 

23. Whenever it may ‘seem desirable to do so, the Court 

issuing a Process may direct that it shall 
orga may be sent be transmitted by post, either to any other 

Court inthe same District for service or 
execution by one of the peons attached to that Court, or to the 
address of any peon already in the interior of the District, for 
execution by him. The postage shall, in such cases, be pre-~ 
paid by the person at whose instance the Process is issued, and 
chafged as costs upon the Process. 

24, A Table in the following form, signed by the presiding 
Officer, shewing the fees leviable for the 
service or execution of a single Process, 
at places in its jurisdiction, is to be suspended in each Court. 
The names only of those places for service of a Process, at which 
one of the two rates extant is leviable, should be given, with 


Table of fees. 
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a remark, that, for service of a Process at any other place in’ 


the Sub-Division, the other rate is leviable. The names given 
should be of the fewer places to which one rate is applicable, 
and in alphabetical order. A further note is to be added, 
shewing the places at which a charge for ferries and boat-hire 
must be paid; the charge, it is believed, is usually uniform 
for a very large number of the places affected :— 


Authorized Charges for the service or execution of the Processes 
of this Court. 





Name of Place. | Fee chargeable for the service Remarks, 
of single Process, 
1 2 3 





—_ 
25. The Table is to be approved by the Commissioner of 


the Division, and is not to de altered with-. 


Approved Table to be 


primal. out his sanction. Copies of the Table are 


- to be printed at the expense of the Process 
Fund, and held available for gale, at a small price, to the 
Revenue Agents and others interested; as also for distribution 
to the neighbouring District and Sub-Divisional Courts, wherever 
the issue of any Process may be necessary. 


26.. Processes issued under Section 37, Act XX. of 1866, 
are by Section 38 to be served by the 
_ Tegistered, eons of the Revenue Courts, 
the fees being credited to th. Revenue Peons’ Fee Fund. 
The rules contained in this Section are applicable in all 
respects to the service of such Processes, 


27. Persons in attendance on a Criminal Court-gn bajl to 
answer to a criminal charge, and persons in 
attendance on a Revenue Court to defend 
asuit or claim, are protected from arrest under Civil Processes, 
The protection will last only so Jong as the party is in actual 
attendance on, or coming to, or returning from, the Court. 


Registration Processes. 


Protection from arrest. 
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28. Under Section 7, Act IL, Bengal Code of 1864, the 1869 
7 Government of Bengal notified, on the Rav. Cm, 
ex Henglance of prison 54), July, as followe:—Whenever, in a 
: suit instituted in any Civil Court, it shall 
appear to the satisfaction of the Ji udge, that the personal attend- 
ance of any prisoner, confined in any Civil Jail, is necessary 
either as a party or witness in that suit, it shall be competent 
to the Court to issue a writ, under its hand and seal, addressed 
to the Officer in charge of the Jail, calling upon him to make 
- over charge of the prisoner named therein to an Officer of the 
Court, to be deputed for the purpose of producing him in Court, 
at a time to be specified in the Warrant. The Officer so 
deputed, shall be responsible for the safe custody of the prisoner 
from the time he receives charge of him until he is re-committed 
to the Jail. Itis tobe understood that the word “ Civil” in- 
cludes “ Revenue” Courts, 


Section VIII.—Service or Processes 1n Catcurra. 


. 1. Processes for execution in Calcutta, under Act XXII. 
of 1840, are to be forwarded by post. or 
cee, Gtherwias, to the Deputy Sheriff "with a 
Fequest that, after obtaining the needful endorsement of one of 
the Judges of the High Court, he will proceed with the execu- 
tion of the Process, j 
2. In accordance with the provisions of Section 1 of that 
. Act, every Process must be accumpanied by 
ecomanied yg certified translation in the English lan- 
guage. This translation should be worded, 
in the case of Rent Law Processes, in the original English 
form appended to Act X. of: °59, or to chapter 16 of these 
Rules, as the case may be. 
3. The following is the Table of fees now in force under 
Act VIII. of 1852, for the execution of 
re Processes in Caleutta :—-(See Circular 
Order of the Sudder Court, No. 21, dated 7th October, 1852. ) 
On each Summons, Subpena, Notice, and 
Proclamation... iss one --- Rupees 2 
On each Warrant, and Writ of Execu- 
tion against the person or effects... ,, 4 
= 4—I 


Fees ; 
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1869 4, The fees for the service of the Process, and if itisa — 
Rev. Cre. summons to a witness, his travelling expenses, 
and expenses to be deposited, if his evidence is required in 


a Rent Suit, under Section 146 of Act 
X. of 1859, must be remitted to the Deputy Sheriff with the 
Process. 

5. Save under the preceding rule, no remittances should be 
made, either in Cash or Postage Stamps, 
on account of Peons’ Fees and Postage, 
when Processes, issued by a District or Sub-Divisional Court, are 
forwarded for service through the Court of another District or 
Sub-Division. It will be sufficient in such cases, for the Court 
which issues the Process, to pay the necessary fees into the 
Treasury of its own District, and in applying for the service of 
the Process, to certify that the payment has been made; such 
certificate being accepted as proof of payment by the Court 
addressed, and service of the Process being ordered accordingly, 

6. A person must attend atthe Deputy Sheriff's Office to 

joint out any person upon whom a Process 
a bed ate be mee ee and if the Process is a 

writ of execution, under Act X. of 1859, 
against moveable property, the judgment-creditor, or his Agent, 
must, under Section 87 of the Act, attend to point out tho 
praperty to be seized to the Sheriff's Officer. 


Remittances, 


No. 8. 


Tue Board consider it essential that all peons employed in 
serving Processes, should be able to read and write. Commis+ 
sioners are requested to report if any of the present staff of 
peons do not possess these qualifications. : 

2. The Board aro also of opinion that every peon, when 
actually employed on Process duty, should keep a short diary 
of his proceedings, In it he should daily note what places he 
visits, and the name of the village at which he rests for 
the night. ; 

3. He should also immediately, after completion of any duty 
connected with a Process, note clearly with his own hand, on the 
back of the original summons, &c., how it has been served 

* 


. 
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- The date, hour, exact place of service, name of the person 1869 
pointing out the witness, defendant, house, &c., should be in- Rav. Cm 
variably noted. When a proclamation or notice of sale, &., 
is entrusted to 2 peou, all such particulars should be at once 
noted by him on a separate piece of paper, which, on his return 
to Ilead Quarters, should be made over by him to the Nazir. 

4. Every peon should always have by him an extract copy, 
in the vernacular, of the laws, &c., bearing on the service of 
Processes, &c. Collectors should at once have such a document 
drawn up; one copy should be kept suspended on a board in a 
conspicuous place in the Nizarutkhana. Also copies, in the 
vernacular, of this Circular and the other Rules of the Board, 
connected with Processes, should also be suspended in a similar 
manner. Commissioners are requested to see that this is carefully 
attended to, and Collectors should hold their Nazira responsible 
that the rules for peons now laid down are strictly obeyed. 

5. No peon should, in future, be appointed who cannot read 
and write, and great care should be taken that previous to Pro- 
cesses being made over to any peon, he has a thoroughly intelli- 
gent acquaintayge with the laws, &., on the subject. ene. 2 





No. 9. . 


Tue following Rules, promulgated by the Board of Revenue. 
North-Wesf®rn Provinces, are issued by the direction of 
Government for the information and guidance of District Officers 
inthe Sarun and Shahabad Districts: these Rules will be 
followed by the Officers of the above Districts, so far as they are 
applicable in the Lower Provinces in which Act I. of 1847 is: 
not in force :— ‘ 

1. The “deep stream” of the Ganges and Gogra rivers has 
been declared, by notification of the Supreme Government, to be 
the boundary of districts situated upon their banks. 

2. The duty of verifying the boundary line, and the autho- 
rity for deciding it in doubtful cases, rests with the Executive 
Officers of Government, and not with the Courts of Law: the 
object of the measure being to place beyond doubt the juris- 
diction of those Courts. 


Ben. Law Reran’ 
15 Feb, 1862, 


18 REVENUE CIRCULARS. [B. L, R. . 


1869 3. At the close of the rains each year, when the rivers have . 

Rev. Cir. returned to their ordinary limits, the Collector of each District 
in the North-Western Provinces will intimate to the Chief 
Revenue authority of conterminous Districts in Bengal and 
Oudh, that he is prepared to verify the river boundary line for 
the current year, and that the Tehsildara are ready to meet 
Native Officers of an equal rank, and follow the course of the 
“deep stream” within their several jurisdictions. 

4. If, when the local inspection has taken place, it appear 
that there has been any marked change in the course of the 
“deep stream,” the two Native Officers will prepare, in duplicate, 
amap, showing the course of the “ deep stream” and marking 
in distinct colours, the transfers from one juriediction to the other 
caused. by the action of the rivers during the past season. 

5. No questions with regard to proprietary rights, boundary 
disputes, or loss or gain of revenue are to be entertained ; the 
duty of the Inspecting Officers is simply to record the palpable 
physical fact of the “deep stream.” If they are agreed for the 
whole reach of river within their jurisdictions, they are to sign 
eagh other’s maps, and forward them to their respective Superiors, 

6. If there are two streams, and the Officers employed caniiot 
agree which is the “deep stream,” the question must be reserved 
for the decision of English Officers deputed from both Districts ; 
and if there should be two streams of equal depth, the fact must 
be reported for the orders of the Local Go¥@rnments or 
Administrations. . 

7. The Collector, on receipt of the reports of his Tehsildars, 
will, if the course of the “deep stream” has changed, have a 
map prepared for his District, attest the date with his official sig- 
nature, and report the fact to the Commissioner. The map thus 
attested will limit the boundary of the District for that year, and 
the jurisdiction of the Civil, Criminal, and Revenue Courts, 
the Police, the Excise, &c., &¢., will be thereby defined beyond 
question. 

8. The Collector will then proceed to prepare his alluvion 
and diluvion Statements according to the Circular Orders of the 
Board of Revenue. If boundary disputes arise within these 
limits, he will adjudicate them under Act I. of 1847: if disputes 


+ 


Lew: Razor 
fs Feb, 1068. 


- VOL. I] BEVENUE CIRCULARS. om 


. arise with regard to property situated within those limits, the 1869 
action will lie in the Civil Courts of the District to which the Rev. Cn, 
disputed lands have been. annexed, by order ef the Executive 
without reference to previous ‘history or the place of residence 
of the claimants, who must, if in possession, follow their lands 
across the “deep stream ;” and, if out of possession, sue for 
possession in the Courts of which the jurisdiction is certified in 
the manner above stated. 

With regard to the directions contained in paragraph 8 of the 
above Rules, District Officers will bear in mind that, in the 
Bengal Presidency, no remission of revenue can be granted, nor 
can any revenue be assessed on new formations otherwise than 
in accordance with the provisions of Act IX. of 1847. 

The following Rules are to be followed in all cases in which, 
owing to any deviation in the course of the “deep stream,” the 
lands belonging to an estate on one side of the river may have 
been cut off, and thus transferred within the boundary line of 
another District :— ; 

1, Notwithstanding all changes in the course of the “deep 
stream,” the liability of a permanently-settled entire estate.for ~ 
the entire amount of Government Revenue, which may be 
assessed upon it, will not be interfered with., The entire demand 
will be payable into the Treasury of one Collector only ; ‘but 
when all, or by far the greater portion, of the lands constituting 
any estate are found to be situated on the opposite side of the 
river from that of the Collector, on whose Revenue Roll the 
estate is borne, and are likely to remain so, the estate may, for 
convenience’ sake, be transferred to the Revenue Roll of the 
other Collector; but for such a transfer the orders of the 
Governments, both of the North-Weatern Provinces and Bengal, 
will be necessary. 

2. Similarly, when the proceedings held show that a tempo- 
rarily-settled estate has been divided into two parta by the river, 
the liability for revenue will remain undivided until the 
expiration of the current settlement; but when the necessity for 
re-assessment and re-settlement arises, the opportunity should be 
taken of assessing separately the lands on each side of the river, 
and of making each into an estate separately liable for revenue, 
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1869 __ payable into the Treasury of the Collector, on whose side of the . 


Rey. Cir. river it may lie. 


3. A sound discretion must be exercised by Collectors, in 
order to avoid unnecessary transfers from one Revenue Roll to 
another, and the breaking up of lands into separate estates, when, 
judging from the present action of the river, the lands are 
likely to be constantly shifting from one side to the other. 


No, 10, 


Tux following alteration should be made in the Table of 
Rewards, appended to page 187 of the Board’s Rules:~— 

In the column for Backergunge, opposite the word “ Tigers,” 
cancel the rate Rupees 5, and substitute Rupees 10, 


No. 11. 


Tne Board find it necessary to call the attention of all local 
Revenue Officers to the procedure laid down in Section 10 of 
Act EX. of 1863. ate 

2, When a Committee has-once been constituted under the 
Act, Government has no connection with any further appoint- 
ment of members in such Committees, , 

3. The procedure laid down in the Section now referred to 
is, that on a vacancy occurring, it is to be filled up by the 
remaining members, or, on their failing to do so, by the Civil 
Court. No report to Government, for notification in the 
Gazette, is necessary. For the information of the Board, a 
report should be made to them when any such vacancies may be 
hereafter filled up. , 


No. 12. 


WIr# advertence to the Board’s Circular Orders No. 3, of 
August 1867, and No. 6, of September 1868, the attention of 
Commissioners and Collectors is drawn to the remarks made in 

the following extracts, paras. 4 and 10, 


*No. jh as 
December 1958," 1 from the Resolution® of the Govern- 
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* ment of Bengal, on the Report of the Superintendent and 


Remebrancer of Legal Affairs for 1867-68: 


“« The Board express a hope that, under the operation of their 
“ Circular Order No. 3 of August 1867, the balances will be 
“ greatly reduced this year. The Lieutenant-Governor is gravely 
“ dissatisfied at the indifference shown hitherto by Collectors to 
“this important part of their duties. Serious notice will be taken 
“of any remissness on the part of individual Officers, brought to 
“ notice in the next Annual Report of this Department.” 


“From the 50th, 51st, and 52nd paragraphs of the Report, 
© notwithstanding the unwillingness of the Legal Remembrancer 
* to particularize individual Officers and cases, it is very evident 
* that the preparation of pleadings in Civil cases is a branch of 
“ their duties to which the Collectors generally do not pay suffi- 
cient attention, The Legal Remembrancer remarks that, ¢ in 
“ nearly every district more attention is necessary on the part of 
“ Collectors to the early and careful preparation of Government 
“ cases, and that ‘cases have come before him in which, at the 
* trial of the suit, not any of the facts upon which the defence of 
* the case was approved could be substantiated.’ The Lieutenant- 
« Governor regrets to find such remarks as these necessary after 
« all that has been written on this point. Itis not the mere money- 
“ value of a suit which makes the point of importance. There 
“is a certain discredit attaching to the Government from being 
* concerned in unsuccessful litigation with private individuals, 
« which makes it of great consequence that the Collectors should 
“take every possible pains to supply accurate and complete 
‘information in the first instance, where it is proposed either to 
** prefer a claim or to contest a demand, go that litigation may not 
“be resorted to, save on unexceptionable grounds; and then that 
“ they should afterwards take an active and intelligent interest in 
“the preparation of Government cases. Collectors should under- 
“ stand that, in the event of neglect of this duty being established 
against any Officer, it will be considered seriously to his discredit 
“ and as affecting his claims to advancement in the public service. 
« The Board are requested to impress this subject upon the 
* attention of Commissioners and Collectorsby a Circular Order.” 
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2. The following has been added a8 clause (4-A. in section © 


Rev. Cr. VIL, page 260, of the Board’s Rulés :~ 


4-A, Commissionera must’ notice specially in their Anmual 
Reports the manner in which Collectors have prepared and con- 
ducted suits in which Government are interested, and the degree 
of attention shown by these Officers in the realization of out- 
standing claims. 


No. 13. 


Tue following i is added as Rule 5-A at page 49 of the Board's 
Rules:— 

The general Law and Rules, for the apportionment of the 
expenses of a division of an estate, cannot supersede any special 
orders passed by a Civil Court on this subject; when ordering 
a division; such special orders must be obeyed by the Colléctor 
without further reference to the Commissioner or the Board. 


. 


No. 14. 


Tne Board, with the sanction of Government, have prescribed 


a form of Register of Certificates to be kept in each Collector's 
Office, under Section 25, Act VIL. of 1868, as well as forms of 4. 


Certificates of Title, under Sections 8 and 11 of the same Act. 
Printed copies of these forms should be indented for by District 
Officers, from the Superintendent of Stationery, who has been 
directed te prepare them for immediate issue. 





No. 15. 


Tue following Resolytion of the Government of India, in the 
Foreign Department, No. 240, dated the 27th August, 1868, 
regarding the execution of the decrees of British Courts in 
Foreign States, is published for general information :— 

Resouution.—His Excellency the Viceroy and Governor- 
General in Council. observes that the object aimed at by the 
Resolution of the 3lat-of January 1867, which was forwarded to 
all Governments, Administrations, Departments, and Agencies, 
waa to give facilities for the execution of the decrees of Civil 
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- tribunals obtained by British subjects in our own territory, by _1860 
enlisting the influence of ‘the several Political authorities with Rav. Cis. 
the Princes and the Chiefs of Native States to which the debtor 
had absconded, or in which he was possessed of property, 

2. Tt then appeared that several Political Officers objected 
to the Resolution in question, and the subject again came under 
the consideration of the Government on the 10th of April 1867, 

3. On that occasion the Governor-General in Council ex- 
plained the broad principle under which the decrees of Courts 
of one nation or country are recognized by the Courts of 
another country, and the Government declared its opinion that 
there was no reason why this just and equitable principle should 
not be recognized in India. The Governor-General in Council 
next proceeded to modify and explain the Resolution of the 31st 
of January preceding, by proposing more specific rules for the 
guidance of the Political authorities, and by inviting their 
opinions ou this important question. The Rules, it may be stated, 
comprised the following provisions :— 

I.—Where there wore regular Courts in Native States, the holder of | - 
a decree obtained from a British tribunal was himself to apply te such 
Native Courts for the execution of his decree. 

* [L—Where there wero no regular Courts, the decree-holder was to 
bring the decree to the notice of the Native Ruf, through the Political 
representative of the British Government, who was to recommend to, 
the Native Chief or Prince, that effect should be given to the decree in 
whatever way the system of administering justice in such State would 
permit. 

IL.—The practice of reciprocity in execution of decrees between our 
own and Native tribunals was, if possible, to be edopted. 

4. The replies to the Circular above mentioned of the 10th 
of April, inviting opinions and suggestions, have been received, 
and have been fully considered by the Government of Todia in 
Council. 

5. The opinions of the experienced Officers consulted on 
this question differ considerably, both as to the propriety of 
issuing the proposed instructions, and as to the possibility of 
attaining the end which the Government had in contemplation. 


6. The Governor-General in Council “sces no reason what- 
. “< : 5—I 
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ever to question the soundness and equity of the principle laid - 


“Rev. Ch. down in the Circular of the 10th April 1867, nor does he cease 


to bope that, in process of time, regular tribunals may gradually 
be established in all important Native States, which shall eventu- 
ally secure the confidence of suitors, which shall be reliable 
jnstruments for the execution of the decrees of British tribunals, 
and which, in their turn, shall deliver decrees such as would, in 
ordinary cases, be respected by our own Judges. 

7. But, looking to the weighty objections urged by several 
able and experienced Officers to the adoption of the second pro- 
vision of the Circular in question, to the inexpediency of sub- 
jecting Native Princes and Chiefs to the constant official pres- 
sure of the British Representatives, to the irritation and compli- 
cations to which such @ course might possibly give rise, and to 
the probability that, in the end, the legitimate influence of high 
Civil or Military Officers may be weakened or diverted from its 
proper scope, the Government of India is not prepared to insist 
on carrying out the instructions which it had previously contem- 


"plated in the interest of honest and successful suitors. In future, 


then, all Administrations and Political Representatives of the 
British Government will be guided solely by the following 
instructions. 

8. The rule contemplated for cases and States where regular 
tribunals exist, will still be maintained. Holdere of decrees 
obtained in British tribunals, must present them themselves, or 
by their lawfully-constituted Agents, for execution before such 
tribunals, without in any way invoking the aid, or relying on the 
influence, of the British Representative. The question of recipro- 
city in the execution of decrees is one which the tribunals of the 
respective Governments must decide. 

9. Where there are no regular tribunals, the Political Repre- 
sentative will, as a general rule, abstain from putting any pres- 
sure on, or using his influence with, the Chief or the Durbar, in 
order to the execution of a decree obtained in British territory. 

10. Nor ought this determination to inflict any real hardship 
on claimants, who successfully have tesorted to our Courts for. 
redress, é 

11. In many cases where large sums of money are claimed 
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‘from debtors resident in British territory, such persons, if they 
abscond into Native Statea, leave either property or partners Bev. Om. 





behind them in the said British territory, against whom execu- 
tion may at once be taken out ; and, in all cases, where plaintiffs 
apprehend that a defaulting debtor may abscond, or may convey 
away his property, the provisions of Act VIII. of 1859, regarding 
the attachment of property while a suit ia pending, afford to all 
litigants, who are properly alive to their rights and position 
during litigation, a fair and adequate security against eventual 
toss by evasion or default. . 

12, There may occur, however, the Governor-General in 
Council observes, some flagrant cases in which a defaulting and 
abaconding debtor possesses large means within the limits of 
Native territories, in which the default and evasion may be 
marked by acts of gross fraud and flagrant dishonesty, and in 
which, by deceit or artifice, he may have reduced the honest ere- 
(itor to ruin, or have left him without the slightest. prospect of 
redress; and there may be other peculiar circumstances which, 
in the judgment of the Political Officer, might render interposi- 
tion on his part expedient, 2a 

13, In such cases the. Representative of the British Power 
may, when applied to, most properly use hi8 discretion in point- 
ing out to the Chief and the Durbar, the special circumstances 
which render intervention desirable, and may urge them to 
compel the defaulter to discharge his liabilities. In cases of 
remarkable difficulty or doubt, the Political authority may, if he 
thinks fit, refer the matter to Government for orders before 
taking any action. 

14, But it must be clearly understood that these cases will 
form the exception, and not the rule; and that the Political autho- 
rity will only adopt this course when he is fully satisfied that 
the case is distinguished by exceptional circumstances, and that 


the claimant has been the victim of fraud and trickery, and has, | 


practically, no other means of obtaining his rights, 

15. In such marked cases, the Governor-General in Council, 
does not doubt that the moral influence and advice of the British 
official may be properly exerted, and that the Durbar will recog- 
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nize the propriety of insiating that the evading debtor shall come - 


to some satisfactory arrangement. with his creditors. 

16. The Resolution of the 31st of January is hereby ean- 
celled, and all Officers will henceforth be guided by the princi- 
ples as aboye laid down. 


No. 16. 


To avoid further delay in the issue of certificates to success- 
: ful candidates for enrolment as Revenue 

Clauses 8 and 9, section 2 
4, chapter 12, page 194 Agents, whose names have appeared in 


of the Rules, eens, 
C. 0. No, 4064, dated 9th the Caleutta Gazette of the 6th instant, 


September 1868. the Board draw the immediate attention 
Neca ee dated 28th ~ of District Officers to the orders noted 


in the margin, requiring certain’ parti- 
culars for their enrolment. ; 


No, 17. 


Unper instructions from Government, it is requested that, 


in submitting the Returns under Act IX. of 1868, for the third 


quarter of 1868-69 (ending 31st January, 1869), District Officers 
will show therein, carefully, the results of all alterations made 
under Sections 14 and 15 of the Act. 

2. The Returns should show the actual assessments after legal 
revision under the above Sections of the law, and a memorandum 
should be also annexed in the under-noted form :— 


Alterations made under Sections 14 and 15, Act IX. of 1868, 


Class in which assessments were made. | Class to which transferred. 


No. 18. 


Tnx Board, having reason to believe that the proper attesta- 
tion of Act X. plaints, which forms such an important safeguard 
against fraudulent litigation, is in some districts not sufficiently 
attended to, call the particular attention of all Commissioners 
and Collectors and Deputy Collectors to the point. 
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2. When the plaintiff does not himself attest, the needful 
should be done by an Agent, who has personal knowledge of the 
facts of the case, such as the plaintiff's Naib, Gomastah, &c., 
and in no case should the attestation of a Mookhtar, or other 
person, who has not personal knowledge, be accepted. 

3. To the attestor’s name should be added his employment, 
his place of employment, and that he has personal knowledge. 

4. Any plaint which does not bear, in the face of it, that it 
has been attested in the manner above indicated, should not be 
accepted, 

5. It is not necessary that the attestor should himself be pre- 
sent when the plaint is filed. As in Civil suits, plaints under 
Act X. may be attested by absent persons, so long as such per- 
sons are competent to make the attestation. 

6. Any person attesting Act X. plaints without personal 
knowledge of the facts, should be prosecuted for fabricating 
false evidence. 

7. Commissioners will report, without delay, how far these 
manifest requirements of the law have been attended to in 
their Divisions, 





27 


1869 
Rey. Cre. 





P 


eM. Law REPORTS, 
15 Mar., 1869. 


REVENUE CIRCULARS. 


+ FEBRUARY, 1869. 
A. Mower, Esq., C.B., anp C: H. Campsenn, Esa. 


No. 1. 


* 
“In the decision of the High Court (Full Bench), dated 8th 
August 1868, in the case cited in the mar- 
Rughoonundun Tha- 


koor (Plaintiff) Appel. @!M, it has been ruled that, a “ Sunnud 


lant, vs. Ram Chunder which authorizes a Gomashta to collect 
Kupali and others (De- 


. fendants) Respondents,  _Renta and to sue for them,” requires to be 


stamped; and that, “ if itis a general power 

of attorney which authorizes the Gomashta to collect rents 
generally, and to sue for them, if necessary, it requires a four- 
rupee stamp under Article 43, Schedule A, Act X. of 1862.” 

2, The following alteration is, therefore, made in the Board’s 
Rules :— : 

For Clause 3, Section 2; page 235, read—~ 

When Naibs, Gomashtas, and other persons as described in 
Section 69, institute or defend-suits under the Act, they must be 
authorized to do so under a power of attorney duly stamped. If 
2 general power is given, a stamp of four Tupees must be used, * 


No. 2, 


THe accompanying copy of a letter from the Government of 
India, in the Financial Department, No. 3703, dated the 29th 
December 1868, regarding the grant of good service pensions to 
Officers of the Uncovenanted Service, is published for general 


* information :— 


In reply to letter of the Officiating Examiner of Claims, 
Calcutta, No. 1793 E, dated 5th December 1868, Iam directed 
to state that the Despatch of the Secretary of State for India to 
the Government of Fort Saint George, No. 1, dated 18th 
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ary 1865, published in Financial Department’s Notification, . 


No. 1349, dated 9th March 1865, clearly states that the privilege 
therein accorded to Uncovenanted Servants of counting pension 
under the Old Rules is to be granted only when the applicant’s 
health requives him to retire from the Service. «No Officer, there- 
fore, who has not completed the full period of service qualify- 
ing for a pension under the New Rules, can obtain a good service 
pension under the Old Rules, without the production of a Medi- 
cal Certificate that he is incapable of further service. 


No. 3. 


Wires reference to Circular Order, No. 2, of January 1869, 
the following addition is to be made to Chapter XIV., Section 
IV., at page 227 of the Board’s Rules :— 

Register (No. 91) of Certificates of Demands to be hept in the Col 
lector’s Office, under Section 25 of Act VII. of 1868, B.C. 
1—Date of Certificate. 2—Section of the Act under which 

Certificate is granted. 3—Name of Debtors. 4—Address. 

5—Nature of Demand. 6—Amount of Demand. 7—Num- 

ber of Certificates. 8—Date of Entry of Satisfaction on 

Certificate. . a 

Register (No. 92) of Certificates of Title, under Sections 8 and 
11, to be kept in the Collector's Office, under Section 25 of 

_ Act VIL. of 1868, B.C. 

For sales of entire Estates :— 

1—Towjee Number. 2—Name of Estate or Tenure. 3— 
Name of former Proprietor. 4—Sudder Jumma. 5—Name 
of present Proprietor. 6—Date of Purchase. 7—Amount of 
Purchase-money, 

Register (No. 93) of Certificates of Title, under Sections 8 and 
11, to be kept in the Collector’s Office, under Section 25 of 
Act VIL. of 1868, B.C. ve 
For sales of shares of Estates :— 


1—Towjee Number of the entire Estate. 2—Name of the 
entire Estate. 3—Sudder Jumma of the entire Estate. 4— 
Description of the share sold. 5—Subordinate Towjee Number 


her 
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of the share sold. 6—Name of the former Proprietor of the 
share sold. 7—Sudder Jumma for which the share sold is 
separately liable. 8—Name of present Proprietor. 9—Date 
of Purchase. 10—Amount of Purchase-money. 

. 





No. 4. 


In accordance with the orders of Government on para. 8 of 
the Board’s Report, respecting the Legal Affairs of the Bengal 
Presidency, for the year 1867-68, copies of which have been dis- 
tributed to local Officers, the following amendment is made in 
the Board’s Rules:— 

Clause 4, page 37.—For the words “ papers, vizt.,” substitute 
“papers, of which duplicates should be forwarded at the same 
time direct to the Legal Remembrancer, vizt.,” 





No. 5. 


Tue following addition is made to the Board’s Rules, at page 
40 :— = 

294. Government Pleaders are yearly allowed one month’s 
privilege leave of absence without forfeiture of pay, provided 
they can make suitable arrangements for the conduct of Govern- 
ment cases during their absence. Privilege leave, with full pay, 
cannot, however, be granted where it is necessary to appoint 
a locum tenens for the Government Pleader on leave. 


No. 6. 


As the entries in column 11, Table 2, of Return No, VIIL, are 
made without any degree of uniformity, and as they do not sub- 
serve any practical purpose, the heading “ Entries made in the 
Registers” is expunged from Table 2 of the Return. 

The notes appended to Form of Registers Nos. 51 and 52, at 
page 223 of the Board’s Rules, are also struck out. District 
Officera will, however, remember that Register No, 51 is to 
contain every petition that is received into the office ; and Register 
No. 52, every other kind of paper, except English letters. The 
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1869 _ heading of Register No, 52 should be altered into « All other . 
Rev. Crm. Papers received into the Office, except English letters.” The 
entries made in columns 9 and 10 of Table 2, Return No. VIIL, 
will be simply the totals taken from these Registera. 
Heading #, which was added by Circular Order No. 8, of 
April 1868, to Registers 51 and 52, is also cancelled. 


No. 7. 


Ty continuation of Circular Order No. 4 for December 1868, 
and with reference to the Resolution of the Government of 
India, Financial Department, No. 141, dated 6th January 1869, 
the following addition is made to clause 12, page 10 of the 
Board’s Rules :— 

When land presented in free-gift by a private individual, for 
the purposes of a Railway, is made over to a guaranteed Railway 
Company in Class C, no rent shall be charged by Government, 
beyond the jumma or revenue previously paid to Government 
for the land. 





No. 8. 


Tux copy of the Weckly Return of Prices Curfent hitherto 
submitted to the Board, under Circular Order, No. 10, of October 
1865, should, in future, be forwarded to the Government of * 
Bengal, direct, by District Officers, 


* 





No. 9. 
Tue following is to be substituted for Chapter XII., Section 
1. of the Board’s Rules, at pages 190 and 191. The Superin- 
tendent of Stationery has been directed to supply copies of the 
rules for use under rule 12, ‘ 
Section I.—Appgazs, 
1. Tue Board of Revenue is competent, with or without 
appeal, to call for, revise, or alter any 
Peer aes Powates cof proceedings of a Commissioner or other 
subordinate Revenue Authority, not made 
final by law. Commissioners will receive and transmit to the 
Board, only such petitions of appeal against orders passed by 
them, as belong to the following cases :— 
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Division of Estates under Regulation XIX., 1814. geo 

Punishment of Ministerial Officers, Regulations V., 1804, Buy. Om 
and VIII., 1809. : 

Orders regarding Revenue Agents, Act XX. of 1865. 

Sales ... tee ies aes Act VIIL., 1865, B.C. 
Commissioners, in forwarding such petitions for the Board’s 
orders, shall also submit a Report in English. 

2, Petitions of appeal presented to a Commissioner, for the 

Petitions of appeal for PUrpose of being forwarded to the Board, 
transmission, to be pre- must be prepaid by Postage Stamps, affixed 
paid: to the open envelope containing the petition. 

3. Appeals are received by the Board, ordinarily, only in the 

above specified cases. In all other cases, 
Fer pened en appeals will not, as of course, be heard by 
a ofspecial them. If such are presented, however, 

they must be addressed to the Board direct, 
and must be of the nature of a special appeal in, a Civil Court, 
z, e, the ground of appeal must be of a disputed point of law 
or revenue practice. The points raised must be certified in 
brief on the back of the petition. 

4, Appeals must be made to the Board of Revenue within 
: one month of the date of the Commissioner’s 
order appealed against, deducting the time 
occupied in obtaining copy of the order. To enable the Board 
to calculate this deduction, the Rule in Section II, Clause 19, 
must be carefully observed by Commissioners, The Board have 
@ discretion to admit an appeal after time. 

5. Whenever a Report is called for from a Commissioner upon 

Nature of Report ex- #0 appeal against his orders, he is expected 
pected from, Commis- to draw it up himself, and not to require the 
ee Collector to do so. In submitting such 
Reports, Commissioners are always to preface their remarks by 
a short and clear narrative of the facts, to enable the Board to 
understand the allegations and answers which follow. The 
Report itself is to be made in double column, the allegations of 
the appellant being stated, in order, in the left-hand column, and 
the Commissioner’s remarks upon, or reply to, each allegation, 
being entered in the right-hand column, opposite to the allega- 
tion to which they refer. 


“Limitation of appeals. 


Brn. Law Reig 
15 Mar, 160 
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1869 6. The orders of a Commissioner are not, ordinarily, revers- - 
Rev. Crm. One Member will not ed or altered, except upon the concurrent 
SENETBD: opinion of both the Members of the Board. 
7. In cases in which the period within which Commissioners 
ar are authorized to receive appeals from the 
fo anlistion ‘of appeals orders of their subordinates, is not regulat- 
ed by law, such appeals should, ordinarily, 
be rejected, if not made within one month from the date of the ~ 
order appealed against. Commissioners have, however, a discre- 
tion to depart from this rule. 
8. The Board will not interfere with the orders of the local 
authorities till notice has been served on 
vononienae served on the respondents. Such notice will be served 
at the expense of the appellant, by the 
Collector of the district, on his receiving the necessary’ instruc- 
tions, which will be communicated through the Commizsioner. 
9. The period fixed in Section 156 of Act X. of 1859 (viz. 
Ste 15 days) may be adopted as the period 
jo Coleen sppeals within which appeals may be preferred to 
a Collector against the order of a Deputy 
Collector in Settlement, Division, and Miscellaneous proceedings. 
But as there is no law fixing the period of appeal, no appeal 
should be rejected because preferred after the lapse of 15 days, 
if preferred within a reasonable period, and if the Collector sees 
sufficient grounds for his interference. 
10. With every appeal, whether to the Collector, Commis- 
Authenticated copy of | Sioner, or the Board, an authenticated copy 
appeal to be filed. of the order, appealed against, must be filed. 
11, A notice is to be suspended in the Court-room of every 
Nature of notice to be Commissioner, to the effect that when appel- 
suspended in the Court- lants before the Board, are not present, or 
room of Commissioner. ye presented, their appeal will, unless strong 
grounds for interference are shewn in the petition, be struck off 


in default. . 
12, A copy of the above Rules, both 


a copy Bogie ore in English and the Vernacular, should be 
ules in ss ;, 

Vernacular to be opt in kept suspended in a conspicuous place, 
every Collector andCom- ; we ; 
missioner’s Office, in every Collector and Commissioner's 


Office. 


.taw Reroxrs, 
Bb Mar,, 1869, 
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Tae subjoied Government Order is circulated for the 
guidance of all District Officers, who are enjoined to observe 
strictly the ruling therein conveyed. 


“ The order of the Government of India, in the Financial 
“ Department, No. 2703, dated the 29th September 1868, allow- 
“ ing Uncovenanted Officers to draw full pay during absence 
“on privilege leave, and authorizing the acting allowance dua 
“to their substitutes, to be paid out of the General revenues, 
“having conferred so great a boon on the Service, it is very 
“desirable that it should not be in any way abused. I am, 
“ therefore, to request the special attention of the Board, to the 
“ restrictions laid down by the subsequent order of the 15th 
“ December, which directs that ‘ whenever privilege leave is 
© granted, arrangements should, if possible, be made for the 
* performance of the absentee’s work without extra charge to 
“the State, because it was by no means intended, when the 
“ Resolution of the 29th September 1868 was passed, that on 
“every occasion of an Uncovenanted servant being allowed 
« privilege leave, a substitute should be formally appointed to 
* act for him.’ — * 

“2. The only way in which this restriction will be fairly 
“ and fully acted up to, is by seeing that no substitute is ordinarily 
“ appointed for a mere Clerk or Ministerial Officer when absent 
“on privilege leave; but that his duties are discharged by the 
“remainder of the Office or the Establishment to which he belongs. 
“It is only when an Office is really too weak to admit of such 
“an arrangement, that acting appointments will be justifiable. 
“The Lieutenant-Governor desires that this rule may be care- 
“fully observed by the Board, and by all Heads of Offices 
« subordinate to the Board. 

“3, The several Commissioners of Divisions have been 
© addressed on the subject direct from this Office.” 


No. 11. 


* Districr Officers are requested to observe the following 
instructions issued by the Government of India, in the Financial 
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Department, connected with the preparation of the Returns of : 
Assessments on Official Salaries, under Act IX. of 1868, 

2. In column 2, Form XV-B., to be submitted to the Govern- 
ment of India, the actual number of persons who have been 
assessed should be correctly shown, and the. same person should 
not be entered as more than one individual. This can only be 
ensured by the Officer who prepares the consolidated Return for 
Lower Bengal, having before him the name of each person 
assessed, This information should, therefore, be given in the 
next Quarterly Return. The total amount of the assessment on 
any individual, from the Ist May 1868, would indicate in what 
line of Form No. XV-z. he should appear, for that amount 
considered with reference to the period for which he had been 
assessed, would show the rate of his salary per annum. 

3. No correction need be made on account of refunds, but 
at the end of the year, supplementary Statements may be fur- 
nished, showing the net assessments, and omitting the column for 
refunds, the classification of the persons assessed being made 
to correspond with the net assessments, 

4. A separate Return should be made for assessments on 
persons paid by Local Funds, in the same Form as No. XV=%. 
and called Form XV-ni. ; 


No, 12. 

THE special attention of District Officers is requested to the 
following extract from the Proceedings of the Lieutenant- 
Governor of Bengal, in the Public Works Department, under 
date the 4th February 1869: 

The Controller of Public Works Accounts states “ that there 
“are accounts due from Civil Officers for considerable sums, 
“some of the instances being of long standing (since 1865-66 
“and 1866-67). The Controller further states that there is ‘a 
‘general improvement in the manner in which accounts are 
“received from Civil Officers, though there is still much irregu- 
“larity in the manner in which they expend funds from their 
“ownTreasury balance for public works, instead of drawing the 
“amount from the Executive Engineer as required by the Code. ue 
* This refers chiefly to works executed on Roads and on Famine 
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“ Relief works,.and as the pressure on this account is now over, 


1869. 
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“ there is no doubt that a more strict application of the rules will Rev. Cir. 


“be obtained.’ It is very desirable that more attention should be 
“ given to rendering these accounts, as great inconvenience has 
“ been experienced from want of attention to this point.” 


No. 13. 


Tire following should be added as Rule 11, at page 308 of the | 


Board’s Rules :— 

11. When Stamps are despatched to or from any Office in 
several packets, there should, in addition to the general chellan, 
be a separate chellan in each packet, shewing the contents of the 


same, B 


No. 14, 

Tire following Order of the Government of India, Public 
Works Department, No. 2, dated 8th January 1869, regarding 
cash payments for Canal-water supplied to Government 
Establishments, is published for information and guidance :— 

« The question having ‘been raised as to whether the Viceroy’s 
* Body-Guard should be allowed the free use of water from the 
“Canal at Dehra, the opportunity was taken to consider 
“whether a charge should not be made for the use of Canal- 
“water supplied to Troops or other Government Establishments, 

“2, As the supply of water to Government Departments 
“ necessarily causes a reduction of the quantity available for 
“the public, it appears advisable to limit the supply to Govern- 
“ment Departments, to what is strictly essential to their wants. 
« This end, it is believed, can best be attained by requiring 
“ payment to be made for the water consumed by such Depart- 
“ments. The Governor General in Council has, accordingly, 
“decided that, in all cases, Public Departments are to pay at 
“the ordinary rates in force, for all water supplied from 
“Government canals. As a rule, cash payments may be made, 
“but if the Department served desires to adopt a system of 
“credits in account instead, a special reference should be made 
on which orders.can be issued.” » 

a 7-1 


Law Reports, 
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MARCH, 1869. 
A. Money, Esq., C.B., anp C. H. Campsety, Esq. 1869 
° Rev, Cir. 
Erratum. 
In Circular No. 3 of February 1869, line 1st, for “ No. 2” 
read No. 14. 
No. 1. 


As Executive Engineers already submit to their Departmental 
superiors Annual Returns for the construction and repair of 
buildings in the Revenue Department, borne on the books of the 
Public Works Department, it is no longer necessary for District 
Officers to prepare and submit Return No. XX VI. 

The following alterations are, therefore, made in the Board’s 
Rules :— 

Clause 5, Section TII., at page 159, is cancelled; and Clauses 
6, 7, and 8 will now be numbered 5, 6, and 7. 

Clause 7, Section VIL, at -page 261, is cancelled; and the 
following Clauses at page 262 will now be numbered 7 to 12, 
instead of 8 to 13. 

Return No. XXVL. is struck out of the List of Divisional and 
District Returns, at page 263 of the Rules (vide Circular Order, 
No. 13 of October 1868.) 

2, The Returns No. XXVI. for 1869-70, which are now 
pending before the Board, require no orders, and will be deposited, 


No, 2. 

Wurn reference to the Government Notification of the 15th 
July 1865, published in the “Calcutta Gazette” of the 26th 
idem, the following addition is made to the Board’s Rule at 
page 312, under the orders of Government :— 

23. Indenis for printed copies of Cireulars may, in future, 
be sent direct to the Alipore Jail Press, instead of through the 


Superintendent of Stationery. Ps 








Ben. Law 
15 April, 1 
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1869 : No. 3. 


Rev. Cin. 
PaRricuLar attention is drawn to paragraphs 16 and 23 of 


Government Order No. 185, dated 15th January 1869, on the 
Board’s Land Revenue Administration Reportfor 1867-68,copies 
of which have already been circulated. District Officers are 
requested to trans{gr in future to credit of Government, as they 
fall due, the instalments of revenue of estates under the Court 
of Wards; and also to arrange for the punctual payment of rents 
of all attached holdings to their superior landlords, 


No. 4. 


Tur following should be added as Rule 2-a, at page 340. of 
the Beard’s Rules :— 

2-a. On taking charge of a minor’s share in an undivided joint 
estate, either under Act XL. of 1858, or under the regular 
orders of the Court of Wards, Collectors should at once take steps 
to open a separate account for such share, in accordance with 
Section 10 or 11 of Act XI. of 1859, 


No. 5. 

Tue special attention of all Divisional and District Officers 
is drawn to Clause (d) of Government Resolution, dated 14th 
May last, which was published with the Board’s Circular Order 
No. 9 of June 1868, calling for the submission of well con- 
sidered suggestions from all Ifeads of Departments, a8 to any 
slight changes or additions which, in their opinion, may be intro- 
duced in the Statistical Registers, from the beginning of 1869-70, 
which would have the effect of enabling them, at the end of the 
year, to increase the number of entries for that year in the new 
Tables. 


No. 6. 


Tux Board’s Circular Order No. 6, of March 1868, is cancelled 
with reference to the more recent Circular Order No, 2 of 
December last, regarding Resolutions recorded by Commissioners 
on District Periodical Returns. 


[Law Reports, 
papel 1869, 
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; "No. 7. 


For the compilation of the Board’s Preliminary Certificate 1869 
Tax Report, the Superintendent of Stationery has been instruct- Rev. Cm. 
ed to furnish each District Officer at once with (6) six copies 
of the Form No. XXX., one of which should be filled in and 
submitted to the Board not later than the 18th May 1869, another 
being simultancously forwarded to the Commissioner’s Office. 

2. District Officers are reminded that the Annual Certificate 
Tax Return (Form No. 18, as prescribed by the Government of 
India’s Resolution No. 2464, dated 20th April 1868, and bearing 
No. XLIIL, in the revised List of Perictscal Returns appended 
to Circular Order No, 13 of October 1868) is to be prepared 
and submitted in two parts, as enjoined in para, 33 of the above 
Resolution, : 

3. As soon after the close of the year, ending 30th April 
1869, as possible, each Commissioner should submit to the Board 
a general report on the Administration of the Tax Act (IX. of 
1868) in his Division, 


- No. 8. 


THE under-noted alteration should be made in the wording of 
the 4th paragraph of the revised Rule 1, Section IV, page 159 of 
Board’s Rules, notified in Board’s Circular No. 9 of October 
1868 :— 

“ For an Assistant at Head Quarters, (being in addition to the 
Joint Magistrate) a Swiss cottage tent, 12 feet square, at a cost 
of Rupees 540, and a necessary tent at a cost of Rupees 353 
or, if it be preferred, a hill tent, 14 feet square, at a cost of 
Rupees 495, and necessary tent at a cost of Rupees 35.” 


No. 9. 


In accordance with the orders of Government, the following 
is added as Rule 7 to Chapter XI, Section X, at page 186 of the 
Board’s Rules :— 

Personal Assistants to Commissioners are authorized to coun- 
tersign travelling allowance, and ail other bills not containing 
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1se9_charges of an unusual nature, which have heretofore been passed 

Rev. Ciz, by Commissioners alone. Bills preferring charges other than of 

an ordinary character must be countersigned by Commissioners 
themselves. . 


No. 10. 


THE Board having had before them lately many cases in 
which assessments under Act IX of 1868 were made by -Asses- 
sors and Deputy Collectors on parties exercising trades and 
professions in several places, without reference to the Collectors 
of each of those places, as directed in the Financial Orders of 
the Government of India, “No. 2464, dated 20th April 1868, 
District Officers are informed that in future, whether under the 
Certificate Tax or Income Tax, whenever an Assessor assesses a 
man haying business in two or more places without reference to 
the Collectors of those places, and it turns out that the assess- 
ment is below what it would have been had he consulted the 
Collectors concerned, Government will be advised to indemnify 
itself for the loss from the Assessor’s salary. Collectors are 
requested to give a copy of this Circular Order to each Assessor. 


No. 11. 


WHEN any person paying in process fees desires to take a 
receipt for the amount, it should be given tohim. The following 
Rules are to be now added as Nos, 29 and 30, Section VII at 
page 202, Board’s Rules :— 

29, A Cheque Receipt Book should be kept in every Col- 
lectorate, from which a receipt duly filled in and signed by the 
Nazir, or other Officer receiving the process fees, must be given 
to every payee who asks for a receipt. : 

30. A notice should be framed and suspended in the Nazir’s 
Office, stating that the Nazir has strict orders to give receipts 
for process fees to all applicants for such receipts, and that here- 


after any one paying in money on account of process fees without 
a receipt, will do so at his Own risk, 


Law Reports, 
6 April, 196%, 
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- Tue following Rule, which is based on an order of Government, 
is substituted for Clause 10, page 119 of the Board’s Rules. It 
will be vigorously enforced in future, and the Lieutenant-Gover- 
nor desires that all Heads of Offices should make it distinctly 
understood by their Establishments :— 

10. All Heads of Offices having Establishments in the pay 
of Government should make their subordinates distinctly under- 
stand that all public servants arrested for debt, or having recourse 
to the Insolvent Court, will be deemed to have forfeited their 
appointments, unless it can be shown that their embarrassments 
have been the result of unforeseen misfortunes, or of circum- 
stances over which they could exercise no control, and have not 
proceeded from dissipated or extravagant habits. Every case 
in which a servant of Government is arrested for debt, or resorts 
to the Insolvent Court, should be invariably reported for the 
information of Government, with a copy of the schedule filed in 
the Insolvent Court, when recourse is had to that Court. 





No. 13. 


THE Board observe that there is no uniformity of practice at 
present in the preparation of the monthly abstract of correspon- 
dence—Return No. 1—submitted to them by Commissioners. In 
some Divisions much useless matter is reported ; in others, things 
are left out which should be reported. Accordingly, the folowing 
clause is added to Section III at page 258 of the Board’s 
Rules :— 

7. Everything connected with a definition or application of 
Law, and every order as to which a different view might possibly 
be taken by the Board, should be entered in this Return; but 


correspondence on mere trifling matters of form, or of small 
interest, should be omitted. 


No. 14. 


A case has recently occurred in which a Revenue Officer 
ordered payment of a large sum of money to be made from a 
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i869 Treasury, recording his order in the Vernacular of the District and 
Rev. Cin, ignoring altogether imperative reasons, which were on record also 
in the Vernacular, for refusing to make such payment, ~ . 

2. Irregular payments are niade at the personal risk of the 
Officer who orders them, and the Board now desire that the follow- 
ing Rule, which is added as Clause 20, Section XTITI, at page 
189 of the Board’s Rules, be in future strictly observed :— 

20. very Officer possessing a knowledge of English, in 
ordering payment of any sum of money from a Treasury, must 
record his order in that language, distinctly specifying the account 
under which payment is made, and the reasons for ordering it. 
This Rule is not to apply to purely formal payments of salaries, 


No. 15, 


Tue special attention of all local Officers is drawn to the orders 
contained in the subjoined extract, paragraph 22, from the Resolu- 
tion of the Government of Bengal, dated 20th February 1869, on 
the Board's Report on the administration of the Excise Department, 
in the Lower Provinces, during 1867-68, copy of which, -with “a 
copy of the Resolution, has been supplied to each District 
Officer :— 

“ The Lieutenant-Governor has read with regret the remarks of 
the Officiating Commissioner of Dacca contained in paragraph 104 
(of the Board’s Annual Excise Report for 1867-68). His Honor is 
aware that the Board have for some years made every effort to 
oblige local District Officers to give more of their own attention 
to the working of the Excise Department than they had previously 
been in the habit of giving, and he hopes that the Board will 
continue their efforts in that direction.” 


No. 16. 


In accordance with the opinion of the High Court in the case 
of Peary Mohun Mookerjee, the following amendments are made 
in Rules 2 and 3, Section I, Chapter XVI, at page 233 of the 
Board’s Rules :— * a 
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The figures “25” are omitted from Rule 2, and after the figures 
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“13” in line 2. of Rule 3 the words “ for ejectment of a ryot, Rev. Cim 


farmer, &c., under Section 25,” are added. 


No. 17, 


Tue Board consider it exceedingly desirable that young Offi- 
cers should be encouraged to make themselves, as soon as possi- 
ble, fully and practically acquainted evith everything relating to 
the Survey Maps and Records, (including the Mehalwar and Mou- 
zawar Registers) particularly with the manner in which property 
is sub-divided and shown in the Maps. A great-deal of most 
useful information as to the tenure of land, &c., is contained in 
these documents. They are, moreover, constantly filed as exhibits, 
and, if thoroughly understood by the Presiding Officer, are often 
of great assistance in the disposal of cases of many kinds, The 
Board therefore desire that Collectors and Commissioners will 
at once take such measures as will ensure the above, Commis- 
sioners when on circuit will carefully ascertain how far this Cir- 
cular has been attended to, and will mention the subject in their 
AnnualeReport. ‘ 





. 


No. 18. 


Ir has been brought to the notice of the Board that in some 
Districts the rules for the keeping up of Registers Nos. 66 and 
67 have been neglected. District Officers are now enjoined to 
have both Registers written up carefully at once, obtaining the 
necessary forms from the Superintendent of Stationery. 

2. Commissioners will, when on tour, satisfy themselves that 
these orders have been carried out. 


No. 19. 


TuE following alteration and additions are made in Chapter V, 
Section XVIII, page 81 of the Board’s Rules :— 

For present clause 2 substitute— - 

2. One-half of every such realized fine and forfeiture in the 
case of any confiscated article, except Opium, and in the case of 
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Opium, one-half of every such realized fine, and 1 rupee and 8 


Ruy. Cm, annas for each seer of confiscated Opium fit for use, must by law, 


in every instance, be “awarded to the Officer or Officers who 
apprehended the offender ;” and the other half or the same awards 


precisely as above mentioned are to be made to the informer, if 


there is one. 

2nd.— Also add as new rules :— 

5B. Owing to the great importance of paying rewards 
promptly to informers and gpprehenders of offenders against the 
Opium Laws, the Government have, in order to obviate the delay 
which must often occur in realizing fines, sanctioned the provi- 
sion of a large amount in the Budget Estimates of the two Opium 
Agencies from which rewards are payable. 

5C. ‘When fines in cases of infraction of the Opium Laws are 
not realized at once, and when the proportionate rewards from 
this source cannot, therefore, be immediately disbursed im the 
adjudication of the case, as required by the Law, Section 76, 
Act XXTI of 1856, and Section 30, Act XIII of 1857, applica- 
tion is to bemade forthwith by the District Collector to the Opium 
‘Agent of the Division, the Opium Agents of Behar and Benares 


having been empowered by Government to grant specialewards | 


up to an amount of Rupees 200 in each case. If, subsequently, 
* the amount of the fine imposed is realized, the Collector, apply- 
ing for and disbursing the special rewards, should solicit the Court 
to repay the amount to the Agent, 


No. 20. 


In submitting explanations of arrear balances in Table IV of 
Return No. X, District Officers will in future invariably specify 
the year to which such balances respectively belong. 


Ben. Law Reports, 
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APRIL, 1869. 


A. Monzy, Ese., c.B., AND C. H. CampBe.z, Esq. 
Erratum. 


For the two Circular Orders, quoted in the margin of Cir- 
cular Order No. 16, of January last, read “Cireular Order 


No. 3, of September 1868, and the Erratum published with the ° 


Circular Orders for November 1868.” 





No. 1. 


THERE being a large stock of the old forms of Registers, 
Nos. 51-and 52, and Retuyn No. VIII. in the Stationery Office, 
the Board have directed the Superintendent to issue them for use, 
pending the preparation of the revised forms, prescribed in 
Circular Order No, 6, of February 1869. The old forms should 
be accordingly altered by hand, to meet the directions issued in 
that Circular Order. 


No. 2. 


Tux following addition is made in Chapter VI., page 121 of 
the Board’s Rules :— ‘ 

7-4. Collectors of Districts are also to hold enquiries into the 
validity of all securities given by Salt and Customs Officers who 
are required to find security, and to incorporate the results in 
their Annual Departmental Reports. The Collector of Customs, 
Calcutta, the Superintendent of Stamps, and the Superintendent 
of Stationery are to state, annually, in their Reports, after 
necessary enquiries, whether the securities of all Officers subor- 


dinate to them who furnish security,“are sufficient and valid. 
* 91 
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2, Enquiries, as required by the above Rule, are to be made - 


Rev. Cx, by the several Officers concerned, in the. form No. 36, and the 


results submitted with their Reports for the year 1868-69. 


. 
. 


No, 3. 
THE following alteration is made in Rule 5, at page 327 of 
the Board’s Rules, with reference to Act No. IIL. of 1868 :— 
In the fourth line, substitute “One” month for “ Three” 
months, as the period within which an appeal will lie to the 
Commissioner, from the decision of the Superintendent. 


- No. 4. 


Tux following Rule is laid down agreeably to the Orders of 
the Government of Bengal, in the Public Works Department, 
No. 24, dated 18th March 1869, and is to bear No. 8, at 
page 159 of the Board’s Rules :— 

8. Collectors should farm out any surplus road-side lands 
belonging to Government, which may be made over to them for that 
purpose, by the Officers of the Public Works Department. The 
right of cutting earth from such lands, for the repair of the road, 
should be reserved to Government in the lease, a stipulation 
being also made on the part of Government to avoid injury to 
crops. The lands having been purchased by Government in the 
Public Works Department, the proceeds from them should be 
credited in the accounts to the Public Works revenues. ~ 


No. 6. 


Ir has come to the Board’s notice that a diversity of practice 
prevails in Commissioners’ Offices in registering cases. The 
following practice is, therefore, enjoined :—A case begins when 
the petition of appeal is presented, or the proceeding held, which 
institutes the case. A case ends when the final order for its 
disposal is passed. Each case will, therefore, in future, be 
entered in the Commissioner’s file, in accordance with this view, 
whether the papers remain iv: his office, or are sent to the Col- 
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lector, for fresh enquiry, on further information. Cases of this 1869 
latter kind, now with the Collector, will be at once entered in Rev. Cm 
the Register, as if now instituted. Commissioners should periodi- 
cally’ examine their Registers, to check delay on the part of 
Collectors in carrying out orders in remanded cases, or in cases 
jn which information has been demanded. 
2, The following should be added as Rule 4-A to Chapter 
XVIIL., Section 3, at page 257 of the Board’s Rules — 
Commissioners, when submitting their Quarterly Return of 
Business, should give the date of institution of all cases on their 
file which may be pending more than three months, as well as 
an explanation of the delay in disposing of them. ; 


No. 6. 


PrintTED copies of forms of Schedule A, referred to in 
Sections XV., XVI., XVIIL, and XIX. ; of Schedule B, referred” 
to in Section XIX.; and of Schedule C, referred to in Section © 
XXI. of Act VII. of 1868, B. C., should be indented for by 
District Officers from the Superintendent of Stationery, who has- 
been directed to prepare such forms for immediate issue. 


No. 7. 


Tne Rule contained in Clause 4, Section I., Chapter 25, Board’s 
Rules,, being sometimes misunderstood, the following alteration 
is prescribed :— 

The Clause now numbered 4 is withdrawn; that numbered 5 
is to be numbered 4; and the following is to appear as Clause 5 :— 

When the whole of any Ward’s Estate has been thus let in 
farm,’ arrears of revenue should be recovered from the farmers, 
under the procedure laid down in Section 16, Act VII., 1868, 
B. C., such farmer being subject, under Clause 2, Section 3, Regu- 
lation VI., 1822, to the same processes as are applicable to persons 
holding other farms under the Collector. ‘When, however, a 
manager has been appointed under Regulation X., 1793, asis or- 
dinarily done, such manager must realise arrears from any persons 
holding leases under him, in accoraance with Act X., 1859. 
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Rev, Cin 


THE circulation of the “ Bengal Law Reporter” through the 
Board of Revenue has been discontinued with the sanction of 
Government. The Circulars of the Board are now separately 
printed and issued bi-monthly. The words, “appear in the 
Revenue, Civil and Criminal Reporter which is supplied,” in 
Clause 3, Section L., at page 173 of the Board’s Rules, should 
therefore be scored through, and the following substituted : “ Are 
issued in bi-monthly parts, which are supplied direct (in any 
number required for Office use.)” 





No. 9. 


Wreru reference to Circular Order No. 1 for June 1866, the 
«present Members of the Board are of opinion that. there is no 
Clause in the Stamp Act, orin the Schedule to the same, which 
ean be considered to authorize exemption of Kuboolyuts, or 
engagements entered into by farmers and others, from the Gene- 
ral Rule contained in Clause 33, Schedule A of Act X. of 1862. 
It is there laid down+that a Kuboolyut or counterpart of a lease 
shall have the same stamp as for such lease, In the general 
,£xemptions to the same Schedule, it is true no stamp is required 
" for any instrument or writing made or executed by any Officer 
of Government, but the wording of this Clause is clearly 
restricted, and evidently only exempts instruments made by 
Government Officers, and not such as are made by others with 
the Government. 

2. Whilst, therefore, a lease granted by 2 Government Officer 
is exempted from stamp duty, the counterpart to such lease ig 
not exempted, but must bear the stamp which would have been 
required for the lease in question, had it not fallen under the 
exemption. 

The marginal note to forms D and H appended to the Waste 
Land Rules at pages 359 and 362, respectively, of the Board’s 
Manual, should be now cancelled, and for it should be substitut- 
ed the words—“ The countépart of this is to be executed on 
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" stamp paper, Article 37, Schedule A, Act X. of 1862,” which 


corresponds with Article 16, Schedule II. of the Amended Stamp 
Bill, at page 723 of the Calcutta Gazette, dated the 31st March 
1869, 


No: 10. 


THE following is added as Rule 5-a, to Section L., Chapter 
XXV., at page 340 of the Board’s Rules:— . 

Whenever estates belonging to minors under the Court of 
Wards are let in farm, a clause should be entered in the lease, 
binding the farmer to file the collection papers of each year of 
the farm, at the expiration of the lease. 


No. 1h 


Tue following Rule is to be added as Rule 7, Section IT., at 
page 163 of the Board’s Rules:— 


Book-binders permanently employed in Government Offices _ 


are entitled to the benefits-of the above Rules. 


No, 12 


Tue special attention of Divisional Officers and Collectors of 
Districts within the limits specified in the Salt Rules by the 
Government, in accordance with the provisions of Section 12, 
Act VIL. of 1864 (B. C.), is drawn to a foot-note which has been 
added to the existing forms of Charchittee Rowanahs, authoriz- 
ing a wholesale vendor, or holder of an -Attraffee Rowanah, when 
delivering Salt under a Charchittee to a Retail-vendor who wish- 
es to sell such Salt at more than one place, to enter the name of 
the place where the latter resides and of the Hats at which he 
wishes to sell, together with a specification of the routes by 
which the Salt may have to be carried to and fro. District Offi- 
cers are requested to draw the attention of Salt Traders and the 
Police of their respective districts, to the above-mentioned addi- 
tion te the existing form of Charchittee. 
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2. The Board have further informed the Inspector-General of 


Ruy. Ci. Police, L. P., that, in their opinion, the requirements of Section 


21 of Act VIL, of 1864 (B. C.), will be sufficiently met if a yen- 
dor enters up his daily sales on the back of his Rowanah, af the 
close of the day; and that officer has been requested to instruct 
his subordinates to relax the present procedure of requiring 
immediate entries of sale, and to refrain from interfering with 


vendors, as long as sales are daily recorded, that is, at the 
close of each day. 





No. 13. 


Unver orders of Government, in the Public Works Depart- 
ment, District Officers are requested to 
furnish their respective Commissioners, at 
“mur | | Once, with as complete a Statement as possi- 
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cases in which Awards by Arbitrators of 
compensation for lands taken for public 
purposes under Act VI. of 1857, made 


Circum- 
stances of 
each case. 











oe since the Act was passed, have been con- 
& B "sidered exorbitant, or in excess of the fair 
i = value of property, or of the sum offered 
E ae by the Collector. The Statement should 
: &8° contain a brief account of the circumstances 
z ge | of each case, with the names of the owners 
“ a5 of the properties, the sums awarded, and 
es the sums offered in behalf of the Govern- 
i ment. 
Be 


———-—]| 2. Commissioners should compile from 
the District Statements a Divisional Return, 
and in submitting the latter should add an 
expression of their opinion on the general 
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ment has of late years been forced to pay sums considerably in 
excess of the fair value of land taken for public purposes, in the 
vicinity of large towns. 


ble, in the form marginally indicated, of all. 


subject, stating specially whether Govern- - 
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Tue following addition is made in Section I., Chapter XVI, 
page : 233 of the Board’s Rules :— 

i. Applications for the return of Exhibits, or to have a case 
recorded as compromised, in which the amount or value of the 
subject-matter is less than Rupees 50, require a stamp of one 
anna. Applications of the above nature in relation to suits or 
cases exceeding Rupees 50 in value, require an eight-anna 
Stamp. 


No. 15. 


Unver the orders of Government, dated 17th September 1868, 
published in the Calcutta Gazette of the 23rd idem, paragraph 
H. annexed to Clause 5, Section VI., page 199 of the Board’s 
Rules, has been cancelled, and the following substituted :— 

(H.) “The cost to be paid on memoranda of decrees sent in 


by the Civil Courts under Section 42, shall be one rupee in each - 


case.” 


; No. 16. 


Tue following is added as Rule 2 to Chapter IL, Section V., 


at page 24 of the Board’s Rules :— 

District Officers should provide against the submission of sup- 
plementary estimates by carefully preparing, within the prescribed 
time, a complete estimate of expected expenditure. After the 
Budgets have been closed in the office of Account, supplementary 
estimates will, as a rule, not be admitted. 


No. 17. 


Tue Government of India has notified that the Resolution of 
the Financial Department, No. 122, dated 6th January 1869, 
regarding acting allowances of Uncovenanted Officers, was not 
intended to reduce allowances which were being drawn at the time 
of its promulgation under rules prevapusly in force. 
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No. 18 


Cotumys 6 and 8 of Table Il. of the original form of 
Return No. XIX. having been omitted from Table IL. of the 
fourth edition of the form now in use, the following corrections 
are made in Section VI., page 269 of the Board’s Rules :— 

In the first line of clause 3, correct “3-8” to “ 3-6;” in the 
second line, “12-17” to “10-15; ” and in he third line, “1f and 
17” to “9 and 15.” Substitute “16” for “18” in the first line 
of clause 4; and “16” and “14” for “18” and “16” in the 
third line, ‘ 

2. Clause 4-a of the above Section has been cancelled, and 
the following rule substituted :— we 


15 May, tad 


4-s. To ascertain the average distggge trayelled by each — 


speon during the quarter (Column 17, Table IJ.) multiply the 


. total disthnce shewn'in column 16 by 21, and divide the product 


by the sum of colymns 8, 9, and 10, fg one-sixth of column 9, 
(Table I.) For example :— a . 
‘Total Distance, Col 8° Col 9. Cot 10. gf Bitty, Average 
lst, 8,880 x 21 + [24 106 + 56 + 17] = 918. 
2nd, 8,880 x 21+([24 106 + 49 + 17] = 951. 
Fractions should be entirely left out of the calculations. 


No. 19. 


Tue following is to be added as Rule 7-4, at page 165 of the 
Board’s Rules :-— . 7 : 

‘When an officer in the service of Government is authorised to 
take service in a Government School or Institution, or any 
establishment under Government control, which service is remu- 
nerated otherwise than by the State, and does not, therefore, count 
for pension, his previous service will remain at his credit, as 
service towards pension, in case of his re-entering the regular 
service of Government, without any other break than that above 
described. 
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MAY, 1869. 
A. Money, Esq., c.3., anp C. HL CAMPBELL, Esq. 


No. 1. 


THE Monthly Return referred to in para. 16 of the subsidiary 
Rules, proposed by the Board, and approved by Government, 
for the guidance of all Officers engaged in earrying out the 
Indian Income Tax Act IX. of 1869, will take the place of 
Return No, VI.a., under the late Certificate Tax Act, and 
bear the same number. The quarterly Return alluded to in 
para. 17 of the Rules will take the place of the Certificate Tax 
Return No. XV. (Government of India form No. 14) and bear 
that number, Returns, Nos. XV.4., XV.B., and XYV.c., in the 
Board’s List of Periodical Returns, being cancelled as no longer 
required. The half-yearly Returns required by the Govern- 
ment of India, under the Income Tax Act (Returns 1 and 2 in 
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the Government of India Resolution), will bear Nos, XXIILa., - 


and XXIILxz., respectively, on the List’ of Periodical Returns. 
The annual Return required by the Government of India 
(Return 3 in the Resolution) will take the place of the present 
Certificate Tax Return No. XLIII. in the Periodical Return 
List, + 

2. In all correspondence regarding the Income Tax Returns, 
the numbers they bear on the Board’s List of Periodical Returns 
should be cited. 

3. The Superintendent of Stationery has been instructed to 
supply each District Officer with a sufficient number of Income 
Tax Returns, 


No. 2. 


Tue Register prescribed in Rule 7, at page 25 of the Board’s 
Rules, will henceforth be ‘numbered 79, (No. 79) must, there- 
fore, be inserted in the Rule, after tie word « Form.” 
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19 = 2. The Abstract Register referred to in Rule 9, at page 26, - 
Rey, Cre. will benumbered 79-A. The letter A must, therefore, be added 
after 79 in this Rule. This Register will be in the old form, 
the headings of which are repeated below. ‘ 

3. Heading No. 4 of the form of Register No. 79 at’ 
page 226, must be scored through ;—vide Circular Order, No. 3, 
of May 1868. 

4. The following addition must be made at page 226. 
Abstract Register (No. 79-A) of Currency Notes received and 
paid at the Treasury :—1.—Date of Receipt. 2.—From Bank 
of Bengal, Calcutta. 3,—From other Treasuries. 4.—From 
the public, in payment of Government dues. 5.—From the 
public, in exchange for Notes of the same Circle. 6.—From 
the public, in exchange for silver. 7.—Total of all kinds, 
Headings 2 to 7 are to be divided into a, Number of Notes of 
each value, and 4, Total; ais to be sub-divided into Columns 
for 1,000 Rs., 500 Rs., 100 Rs., 50 Rs., 20 Rs., and 10 Res.; 
b is to be sub-divided into two Columns, one for the number, 
and the other for the value. 

5. The Register should contain a similar sheet showing the 


. 








issues from the Treasury. 
6. Printed forms should be obtained at once by District 
Officers from the Superintendent of Stationery. 


No. 3. 


In continuation of Circular Order, No. 1, for May 1869, 
Objections under Section 19, Act IX of 1869, District Officers are re- 


re) quested to submit, with 


No, of Putitions | the Quarterly Income 
i 
l 


pending deport Y Pax Return No. XV., 

a Memo., in the form 

petitions of objections preferred to aad disposed of by them, 
under Act IX. of 1869. © 





No. of Petitions 
disposed of. 


No. of Petitions 
preferred. 











marginally indicated, 








showing the number of 
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No. 4. 1869 
2 : 3 Rev. Cir. 
. Tue following Resolution of the Government of India in the 


Fingucial Department, No. 1772, of 31st March last, is circu- 
lated for general information: the attention of all Divisional 
and District Officers is requested to the imperative necessity of 
strictly keeping their expenditure within the fimits of the Bud- 
get allotments :— 


“ Read.—The several Budget Estimates received from the 

“ Departments of the Government of India, the Local Govern- 
‘ments and Administrations, and Heads of Departments, with 
“the orders upon them, and the Budget Statement presented 
“by the Financial Member to the Council of the Governor- 
“General of India in Council for making Laws and Regula- 
“ tions. 

© Resolution.—Now that the arrangements have been made 
“ for carrying out the Financial Budget for 1869-70, and that 
“specific orders, regarding the allotments for each head of 
“service, have been issued to each Local Government and 
« Administration, and to each Imperial Department, the Govern- 
“ment of India desires to impress on all concerned, in general 
“terms, the importance,of strictly restraining all expenditure 
“ within the limits of the Budget allotments. 

“ It will have been apparent to all Executive Authorities that 
“the Government of India is determined to have at least an 
‘ equilibrium between income and ordinary expenditure; that 
“ this’ equilibrium has "been obtained .in the present Budget, 
‘with some difficulty, and only with the aid of an Income Tax. 
“Tt will hence be further manifest that the equilibrium can 
“only be preserved by means of the restriction of expenditure 
* according to the limitation laid down. If the allotments shall 
“be at all exceeded, the consequent inconvenience will be grave 
“indeed. The Government of India will, of course, de all in 
“its power to prevent any such excess occurring; but it confi- 
“dently relies on the zealous exertions of all Executive Author- 
“ities for the same end. It believes that such reliance cannot 
“be misplaced, remembering the comparatively close corre- 


“spondence, during the present yegr and the past year, between 
l1l—1 
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“the amounts budgeted for and the amounts ultimately audited 
“and adjusted for all Civil- and Military Departments. The 
“attention heretofore bestowed on this important matter sheuld 
“not only be sustained, but, if possible, increased. Whatéver™ 
“ degree of discretion may be properly left to the Local Author- 
“ities in respect fo details, there should be the most complete 
“understanding that the totals of the Budget allotments must. 
“not, on any account, be exceeded. On the contrary, there 
“should rather be savings under each Budget head by the rigid 
“enforcement, of economy. For all this, the departmental or 
“other authorities are really responsible. The Departments of 
“ Audit and Account will do their best to check irregularity of 
“expenditure; but real economy and substantive check must 
“mainly depend on the efforts of those who are in Administra- 
“ tive charge.” 


No. 5. 


Cuause 8 of the revised Rules, forthe service of processes: 
of the Revenue Courts, annexed to Circular Order, No. 7, of 
January 1869, has been cancelled, with the sanction of Gov- 
ernment; the numbering of the subsequent Clauses should 
be altered accordingly. : 


. 


. No. 6. : 


Disrrict Officers are desired to bear in mind that no 
changes can be made by them in the Establishments sanctioned 
for Income Tax operations, save under the authority of the 
Board; and that no re-distribution of such salaries will be admit- 
ted, unless first approved by the Board. 


No. 7. * 


Tue following is to be substituted:for para. 1 of the Board’s 
Circular, No. 15, of May 1848, and for present Rule, page 163, 
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of the Salt Manual:—* All fines realized from offenders against _1800—* 


the Salt Laws, if not immediately disbursed to informers and Rev. Cm. 
: others, should be at once carried to the credit of the Salt 

Retvard Fund, and shewn as such in the District Return 

No. XXI-E.” 

2. Also substitute the following for the concluding portion 

of para, 2 of the above cited Circular, and of Rule 4, page 16 

of the Salt Manual, beginning with the words “as in the case 

of fines:”-— The proceeds of such sales should be immediately 

credited to the Fund.” 


No. 8. 


Tae following alterations should be made in Section 1, 
Chapter 16, of the Board’s Rules :— 

From Clause I remove the words “and petitions to deposit 
rent under Section 5 of Act VI. of 1862,” and add in Clause 3, 
after the words “ X. of 1859,” “or to deposit rent under 
Section 5 of Act VI. of 1862.” It was not before noticed that 
Section 37, Act X., 1859, as quotedin Section 5, Act VI., 1862, 
B. C., had been actually rescinded by Act XXXVI. of 1860, 
two years before the passing of Act Vi. of 1862. Moreover, no 
Act of the Bengal Council can over-ride the provisions of an Act 
of the Supreme Government. The Stamp to be used in such 

* cases must, therefore, be calculated in accordance with the pro- 
visions of Act XXVLI., 1867. 


No. 9 


Tue Board are now distributing to Divisional and District 
Officers copies of the Rules, approved by Government, for the 
regulation of Tuccayee advances, for the improvement of land. 
These rules have been already published in the Calcutta 
Gazette, and should be as widely circulated as possible. 


60 





1869 
Rey. Can. 





Ben. Bey 


REVENUE CIRCULARS. 
No. 10. 


InsERT the words “ The Collector” im Heu of “ He,” in line 


Bb fanep ig 


5, para. 2 of the Rules approved by the Government of Beyal, “ 


for the working of the Income Tax. 


No. Ll. 


Unper orders of Government, the following is added as 
Rule 7-B, in Section V., Chapter VI., page 121 of the Board’s 
Rules :— 

7-B. The same steps as are described in the preceding 
Rule 7, should be taken towards the close of each year, to test 
the security furnished by every Officer who has to provide 
security for the due discharge of his dutics under Government, 
and the result reported to the Board in Return No. XXXVI. 
of the Periodical Return List. 


No. 12. 


. 


Tux fpllowing Rule sltould be substituted for present Rule 1, 
Section V., at page 165 of the Board’s Rules :— 

1. Payment of pensions or compassionate allowances, as the 
case may be, will commence ordinarily from the date of applica- 
tion, provided that date is not anterior to the applicant’s resig- 
nation of service. In cases when it may appear proper to 
Government, that the pension or compassionate allowances 
should reckon from the date of sanction, special directions will 
be issued to that effect. . 





